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Altered  aceofdiag  to  Aet  of  Oongnsi,  isjUie  yew  I86T,  \ij 

Bbsuamiv  0.  HoWABDy 

In  the  Olflik'f  Ofliee  of  the  District  Gout  of  the  DIftrict  of  Odiimbia. 


SUPREME  GOUBT  OF  THE  UmiED  SIATES. 


Hov.  BOOEB  B.  TANEY,  Chief  Jnsdoe. 
Hov.  JOHN  MoLEAK,  Aflsodate  Jnstioe. 
Hov.  JAMES  M.  WAYNE,  ABsodate  Jostice. 
Hov.  JOHN  OATBON,  ABsodate  Jostioe. 
Hov.  PBTEB  y.  DAIOEL,  Aasodate  Jndtice. 
Hov.  SABfDEL  liTELSON,  Aasodato  Jostioe. 
Hov.  BOBEBT  0.  GBIEB»  Aasodate  Jostioe. 
Hov.  BENJAMIN'  R  ODBTIB,  Assodato  Jostioe. 
Hon.  JOHN  A  OAMFBELL,  Assodate  Jostioe. 

Oaueb  Oxtshivo,  Esq.,  Attorney  GeneraL 
"Wsuxut  Thoius  Oabbout,  Esq.,  Clerk. 
BvvjAiov  0.  HowiLBo,  Esq.,  Bep(nter. 
JovAH  D.  HooTXB,  Esq.,  Marshal. 


Mr.  Qhhf  Justioi  Tavst  made  the  Mowing  remaiia: 

^'dKNTLBMBir  6v  THB  Bab:  You  are  already,  I  pre8dme,a>p- 
piiked  of  the  califtinily  which  has  befiJlen  our  Brother,  Judge 
Daniel,  in  the  endden  and  painful  death  of  his  wife.  Our  re- 
spect and  regard  for  him,  and  the  aineere  sympathy  we  feel  for 
him  personally,  as  well  as  our  sense  of  what  is  due  to  him  asa 
member  oif  thi^  tribunal,  will  prevent  the  court  from  proceeding 
to-day  with  the  business  of  the  term.  ",  ^The  Ameral  of  Mrs. 
Daniel  will  take  place  to-morrow,  which  the  memb^  of  the' 
court  will  attendi  We  idiall  therefore  acy  oum'  until  Wednes- 
day, to  meet  at  the  usual  hour. and  proceed  with  the  diities  of 
the  court" 

Jaamtry  bUi^  1857. 


Mr.  Ohie?  Justiob  Tanbt  remarked  as  follows: 

<< Gentlemen  ov  the  Bab:  Mr.  Carroll,  the  Olerk  of  this 
court,  has  suffered  a  painful  domestic  affliction  in  the  sudden 
and  imezpected  death  of  a  son  who  had  just  grown  up  to  man- 
hood. The  members  of  the  court,  as  a  mark  of  their  respect 
and  sympathy,  propose  to  attend  the  Ameral,  which  will  take 
place  to-day  at  one  o'clock.  We  shall,  on  that  account,  ad- 
journ at  half-past  twelve." 

Jcamxry  28d;  18&7. 


LIST  OF  AITOENEYS  AM)  COtmSELLOBS 
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PmUP  S.  OOTTLS, 

John  T^illard, 
Jambs  E.  Munfobd, 

JOSIAH  COLLniS)  Jb., 
WiLUAM  H.  C&ABBB, 

Dahibl  S.  Printitp, 
James  H.  Scott, 
R  0^  Gilchrist, 
K.  Richardson,. 
Charles  8.  Brtant, 
Harybt  Officer, 
Augustus  Hali., 
Joseph  O.Ejtapp, 
Joshua  L.  Brown, 
Samuel  W.  Bates, 
Henrt,C.  Hutchins, 
Datid  Thax^ter, 

W.  FUTCHBR  SAf  P, 

"WiLLiAV  A.  Groves, 
Thomas  Turner^ 
Ltiion  B.  Smith, 
Samuel  K.  Salomon^ 
Frederick  A.  Lane, 
L.  M.  Closs, 
Walter  H.  Smith, 
Oharles  p.  Curtis,  Jr., 
R  C.  Parsons, 
William  £L  Tucker, 
e.  s.  lowman, 
HrarRT  L,  Moss, 
Crltus  K  Lord, 
A.  D.  La  Due, 
Jambs  M.  Cayanauoh, 
John.B^  Onstine; 
George  R.  Fairbanks, 
Morris  S.  Miller, 


Alabama. 
New  York* 
New  Tark. 
MisscurL 
North  Oarolina. 
Pennsylwam. 
Cftorgku 
New  Torh 
South  (hroUna. 
.New  York. 
Ohio. 
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Iowa. 
Iowa. 

New  York. 
Massachusetts. 
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Massachusetts. 
Ohio. 
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J,  D.  B.  De  Bow, 
John  McCaAO^Jor, 
Vf.  A.  Talbott, 
Lewis  B.  Bbed,  Jb., 
Bbhbt  H.  Akdebson, 
Abbiham  Patkb, 

0.  L..yALI.ARI>iaHAM9 

A.  y  •  HonB, 

JiSAAO  FlSHEB, 

p.  Bella  Tobbb, 
Datid  Babolat, 

B.  8.  Bl^OEWELLi 

Cablob  Tbact, 
Habyet  T.  Cleyelaeb, 
Geoboe  W.  Gatle, 
8.  M.  Bowman, 
Akdbew  M.  BLAta, 
H.  P.  Yboomait, 
WiLLiAak  G.  Bbyav, 


New  York. 

New  York. 

VemumL 

DiHrietof 

JPenHsybxtnku 

New  York. 
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jUorylocnd. 

New  Turk. 

New  York. 
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Ohio. 

URswwru 

Permsyham. 
Caiifomia. 
Peinisyhmm. 
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New  York. 
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New  York. 
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THE  DECISIONS 


ov  vn 


8UPSEME  COURT  OF  THE  UNICED  STATES, 


▲T 


DEOEMBEB  TERM,   laSB. 


Jbav  Louis  Pbbvost,  Plaintdtf  in  Errob,  v.  Charles  E. 
Gebnbauz,  Treasurer  of  the  State  of  Louisiana; 

•  • 

TIm  Iswi  of  LooisiftiiA  impose  a  Ux  of  ten  per  oent  on  the  Tmlne  of  ell  property 
iaheritfld  in  that  State  bj  any  person  not  domieiliated  there,  and  not  being  a 
dtisen  of  any  State  or  Territoiy  of  the  United  States. 

In  1858.  a  treaty  was  made  between  the  United  States  and  Prance,  bj  which 
Frencnmea  were  plaoed,  as  regards  property,  apon  the  same  fboting  as  citisens 

'  of  the  United  States,  in  all  the  States  of  the  Union  whose  laws  permit  it 

This  treaty  has  no  effect  upon  the  snccession  of  a  person  who  died  in  1848. 

This  case  was  bronght  u]^  £rom  the  Supreme  Court  of  the 
State  of  Louisiana  by  a  wi^t  of  error  issued  under  the  25th 
section  of  the  judiciary  act 

^The  tBLCtA  in  the  c^se  were  very  few,  and  are  stated  in  the 
opinion  of  the  court  See  idso  8  Howard,  490,  and  18  How* 
ard,  182. 

* 

It  was  ar^ed  by  Mr.  Janln  for  the  plaintiff  in  error,  and 
by  Mr.  Bayamm  for  the  defendant 

« 

Mr.  Jamn  made  the  following.point: 

The  plaintiff  in  error  submits: — and  that  is  the  onty  point  in 
the  case — ^that  his  heirship  was  only  recognised  in  1854;  and 
that  when  the  law  imposing  a  tax  or  penatt]^  is  repealed  before 
that  tax  is  collected,  the  right  to  recover  it  is  lost 

This  principle  was  recognised  by  tiie  former  Supreme  Court 
of  Louisiana. 

Li  the  case  of  the  cily  of  New  Orleans  v.  Mrs.  GrailhCi 
decided  December  4, 1854,  it  was  contended  that  the  right  to- 
voL.  xnc.  1 


2  STJPEBME  COURT. 

% 

Preoowl  V.  Greneaus, 

collect  Ihe  tax  levied  by  the  ordinance  of  1852  was  lost  by  the 
repeal  of  that  ordinance  under  the  6th  condition  of  the  2d 
section  of  the  acts  of  the  Le^slature  of  March  15, 1854,  pue 
78,  anthorizinff  the  city  or  New  Orleans  to  subscribe  to  l£e 
Opelousas  ana  Jackson  railroads.  This  position  was  taken 
under  tlie  authority  of  the  principles  reco^ised  in  three  de- 
cisions: one  in  the  case  of^  Cooper  r.  Ilodffe,  17  L.,  476,  and 
two  others  referred  to  in  that  decision.  Judge  •  Martin  was 
the  orsan  of  the  court  in  these  three  ^cases.  In  fliat  of  Cooper 
V.  Hodge,  the  principle  is  expressed  in  this  form: 

*^  We  have  held,  that  if  a  judnnent  be  'Con*ectly  given  un« 
der  a  law  which  is  repealed  pending  the  appeal,  tnis  court  is 
bound  to  reverse  it." 

The  Supreme  Court  of  the  United  States  have  acted  on  Ihis 
principle  m  cases  of  much  more  difficulty  than  that  now  be- 
fore the  court. 

The  Le^slature  of  Virginia,  by  an  act  passed  in  1779,  during 
the  war,  nad  authomea  Yii^nia  debtors  of  British  subjectr 
to  discharge  the  debt  by  payment  into  an  office  existiuflp  under 
the  State  Government.  The  clefendants  in.  error,  unaer  this 
act,  had  paid  into  this  office  a  portion  of  their  indebtedness  to 
the  plaintifb,  andjpleaded  their  discharge  pro  ianio  under  the 
act .  The  plaintim  replied  the  4th  article  of  the  definitive 
treaty  of  peace  between  Great  Britain  and  the  United  States, 
of  Sentember  8, 1788^  in  which  it  was  stipulated  that  creditors 
on  eitner  side  should  niieet  with  no  lawml  impediment  to  the 
recovery  of  the  full  value  in  sterling  money  of  all  bona  fde 
debts  heretofore  contracted. ' 

The  State  was  held  to  have  had  full  power  to  make  the  law, 
but  it  had  been  annulled  bv  the  treaty,  and  the  defendants  in 
error  were  liable  to  the  full  amount,  notwithstanding  partial 
payment  to  the  State. 

1  Cranch,  103.  The  United  States  r.  Tlje  Schooner  Peggy. 
The  schooner  Pegsy  was  captured  by  a  United  States  armed 
vessel,  and  libellcdas  pri^e,  ordered  to  be  restored  bv  the  Dis- 
trict Court,  condemnea  by  the  Circuit  Court  on  appeaf  as  lawful 
prize,  when  the  owners  of  the  Peggy  prosecuted  a  writ  of  error 
to  the  Supreme  Court  Slie  had  been  captured  as  sailing  under 
the  authority  of  t]ie  Frencli  Republic.  On  the  80th  of  Sep- 
tember, 1801,  pending  the  writ  of  error,  a  convention  was 
signed  between'  the  United  States  and  the'  French  KepubliC| . 
and  was  ratified  on  the  21st  of  December,  1801,  whicn  pro- 
vided 'for  the  restoration  of  property  captured,  but  not  yet 
definitively  condemned. 

It  was  urged  that  the  court  could  take  no  notice  of  the 
stipulation  for  the  restoration  of  property  not  yet  definitively 
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oondenmed ;  that  the  judge  could  only  inquire  if  the  sentence 
was  correct  or  erroneous  when  delivered ;  and  that  if  it  was 
tli^n  correct)  it  could  not  be  rendered  otherwise  by  anything 
subsequent  to  its  rendition*  It  was  held  by*the  courts  in  the 
opinion  delivered  by  Chief  Justice  Ma^hall,  that  ii^  subsequent 
to  the  judgment  and  before  the  decision  of  the  appellate  courts  a 
law  intervenes  and  positively  chanj^  the  rule  which  governs, 
the  law  must  be  obeyed,  pr  its  obbeation  denied;  that,  where 
a  treatjr  is  the  law  of  theland,  anc^  as  such,  binds  the  rights 
of  parties  litigating  in  court,  to  condemn  a  vessel,  the'  restora- 
tion of  which  was  directed  by  it,  would  be  a  direct  infiaction 
of  that  law,  and  of  consequence  improper;  that  if  the  law  was 
constitutionalv  and  no  doubt  of  it  naa  been  caressed  in  tibds 
case,  no  court  could  contest  its  obligation*  Tne  ^flSdct  upon 
civil  rights  acquired  under  a  statute,  of  the  repeal  of  the  statute, 
was  most  fullv  considered  in  the  case  of  Butler  v.  Palmer,  (1 
ffiU's  Bep;,  824,)  in  an  elaborate  opinion  of  Judge  Cowen. 
In  speaking  of  tne  effect  of  a  repeal  upon  inchoate  rights,  he 
says:  ^'I  understand  the  rule  of  the  writers  on  the  civil  law' 
pmectly  to  a^ee  with  that  acted  on  by  our  courts  in  all  their 
decisions,  uiciept  and  modem.  Those  writers  speak  of  rights 
which  have  orison  under  the  statute  not  bein|;  affected  by  the 
repeal,  but  the  context  shows  at  once  what  kmd  of  rights  thev 
mean.  The  amount  of  the  whole  comes  to  this;  that  a  repefjl- 
in^  clause  is  such  an  emress' enactment  as  necessarily  divests 
all  inchoate  rights  which  had  arisen  under  the  statute  it  de* 
stroys.  These  rights  are  but  incidents  to  the  statute,  and  fall: 
with  it  unless  saved  bv  the  express  words  of  the  repealing 
clause.*^  £te  reviews  Ihe  case  of  Miller,  (1 W.  Blaclotone^ 
Bep.,  451,)  and  ^ves  a  much  foUer-  statement  of  it  from  some 
other  reporter,  oee,  also.  Smith's  Commentaries  on  Statutorv 
Construction,  pp.  888,  889,  for  the  same  case,  and  the  Bnglisn 
decisions  in  amhnance  of  it  The  result  of  ^ese  decisions  i& 
that  not  only  in  penal  and  jurisdictional  matters,  but  in  civil 
matters,  where  n^hts  that  are  inchoate  and  set  up  under  a 
repealed  statute,  Siey  are  divested  as  fully  as  if  the  statute  had 
niever  existed. 

But  can  it  with  any  projpriety  be  said  in  anv  case  that  the 
State  acquires  a  vested  civil  ri^t  to  a  tax?  To  impose,  levy, 
and  collect  a  tax  is  an  exercise  of  the  severely  power,  as  much 
as  the  levying  and  coUectili^  a  fine  for  a  misdemeanor.  The 
repeal,  of  the  statute  imposm^  one  or  the  other  at  once  stojNB 
a]I  action  under  it  A  sovereign  never  pleads  a  vested  civil 
right  to  a  tax ;  h^  simplv  takes  it  by  virtue  of  his  inherent 
power.  A  statute  is  simply  an  exertion  of  that  power;  its  re- 
peal, the  withdrawal  of  the  application  of  the  power.    The 
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znachineiy  for  its  collection  provided  by  the  statute  is  paralyzed 
by  the  repeal. 

We  are  entitled  to  the  benefit  of  a  strict  constmetion  of  the 
statute,  as  being  not  only  partial  and  odious,  even  as  it  regards 
citizens  of  the  State,  but,  as  was  held  by  l^e  Supreme  Court 
of  the  State  of  Louisiana  in  the  case  of  vie  widow  and  heirs 
of  Benjamin  Poydras  de  la  Lande  against  the  Treasurer  of  the 
State,  even  penal  in  its  character.  ' 

So  fJEir  aa  statutes  for  the  regulation  of  trade  impose  fines  or 
create  forfeitures,  they  are  doubtless  to  be  construed  strictly 
as  penal,  and  not  liberally  as  remedial  laws.  Mayor  v.  Davis, 
6  Watte  and  Serg.,  269. 

Statutes  levying  duties  or  taxes  upon  subjecte  or  citizens 
are  to  be  construed  most  strongly  against  the  Government, 
and  in  favor  of  the  subjecte  and  citizens,  and  their  provisions 
are  not  to  be  extended  by  implication  beyond  the  clear  import 
of  the  language  used.     U.  6.  v.  Wigglesworth,  2  Story,  869. 

No  judgment  can  be  rendered  for  a  penal^  ^ven  by  a 
statute  after  the  statute  is  repealed,  although  the  action  was 
commenced  before  the  repeal.    Pope  v.  Lewis,  4  Ala.,  487. 

From  these  principles  and  authorities  it  follows,  tliat  the 
right  of  the  State  to  claim  or  recover  the  foreign  succession 
tax  of  1842  is  lost  from  the  moment  of  the  promul^tion  of 
the  consular  convention  of  1858,  although  the  tax  might  have 
been  claimed  and  recovered,  if  proceeoings  had  been  insti- 
tuted, perfected,  and  executed,  before  that  convention. 

Mr.  Beryanm  stated  the  pointe  as  follows : 

The  case  is  clearly  within  the  jurisdiction  of  this  court;  and 
the  onlv  question  is,  whether  the  court  of  Louisiana  has 
rightfully  construed  the  treaty.  Ite  decisions  under  it  have 
b^n — 

JFirst.  That  wherever  the  righte  of  the  heir  vested  afier  the 
consular  convention  went  into  effect^  {he  tax  could  not  be  re- 
covered. Succession  Dufour,  Annual,  892. 
^  SeconcBj/.  That  wherever  the  right  of  the  heir  vested  ante- 
rior to  the  date  of  the  treaty,  the  right  of  the  State  vested  at 
the  sanu-Ume. 

The  latter  proposition  is  the  one  now  in  dispute. 

L  At  what  time,  under  the  Jaws  of  Louisiana,  did  the 
ri^te  of  the  State  to  the  tax  of  ten  per  cent,  vest? 

Tortunately,  t^e  response  to  this  question  is  entirely  firee 
from  dif&culty,  as  the  point  had  been  settled  by  a  series  of 
acljudications  long  prior  to  the  controversy  in  this  cause. 

The  Supreme  Court  of  that  State  has  held,  over  since  the 
year  1881,  that,  under  the  State  statute,  the  rights  of  the  heir 
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and  of  .the  State  both  veeted  at  the  instant  of  the  testator's 
death.  Armand's  Heirs  v.  His  Executors,  8  L.  B.,  887 ;  Ques- 
sart's  Heirs  v.  Canon^  8  L.  R,  661 ;  Succession  of  Oyon,  6 
Bob.  B.y  604;  Succession  of  Blanchaid,  17  Annual,  892;  Suc- 
cession of  Dufour,  18  Annual,  892 ;  Succession  of  Beyraud,  9 
Bob.  B.,  '858. 

The  question  had  arisen  in  Louisiana  under  eveiy  aspect 

In  the  first  two  cases  dted^  the  law  imposing  the  tax  had 
been  repealed  before  the  collection  of  the  tax,  but  skibsequeni  to 
the  deiSh  of  the  party  under  whom  the  heirs  claimed.  The 
court  held,  that  the  tiue  of  the  State  had  vested  at  the  deaQu 
and  that  the  tax  could  be  collected,  notwithstanding  thi^  repeal 
of  the  statute. 

In  the  two  casei  next  cited,  the  law  imposing  the  tax  waa 
passed  after  the  testator's  death,  but  before  the  neirs  had  re- 
ceived the  succession.  The  court  held,  that  the  right  of  .the 
heirs  had  vested  in  the  whole  of  the  estate  at  the  death  of  the 
testator,  and  that  the  tax  could  not  be  collected* 

In  the  fifth  case  cited,  the  convention  with  France  wais 
passed  fte/ore  the  testator's  death;  and  the  court  held,  that  the 
tax  could  not  be  collected,  because  the  heir's  right  vested  at 
the  death. 

In  the  sixth,  case,  the  death  occurred  before  the  passage  of 
the  convention;  and  the  court  held,  that  the  right  of  the  State 
had^accrued  at  the  death,  and  the  tax  eotUd  be  collected. 

And  the  whole  series  of  a^udications  on  the  construction 
of  a  State  statute,  during  a  period  of  twenly-five  years,  is  un- 
broken by  a  single  contradicting  case,  or  even  by  the  dissent 
of  a  single  judge. ' 

Under  the  rules,  then,  which  this  court  has  established  for 
itself  it  will  take  it  for  granted,  without  fbrther  inquiry  or 
examination,  that  a  right  to  one-tenth  of  Prevost's  succession 
hod  vesled  in  the  State  of  Lomeiana  anterior  to  the  date  of  the 
troaty  in  question. 

n.  The  only  remaining  question  is,  whetherthe  treaty  waa 
intended  to  divest  any  title  acquired  prior  US  its  passage. 

The  terms  of  the  treaty  are  entirely  prospective,  and  its 
language  appears  too  plain  to  require  any  reference  to  canons 
of  construction. 

Frenchmen,  after  its  date,  are  to  be  considered,  for  all  the 
purposes,  of  the  treaty,  as  citizens  of  Louisiana.  But  the 
claim  of  the  State  would  be  good  against  its  own  citizens 
after  the  repeal  of  the  taxing  law,  because  vested  prior  to  the 
repeal^  as  already  showii  bv  the  authorities  cited.  J^o,  that 
claim  IS  good  against  the  Frenchman. 
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Mr.  Chief  Justice  T^AfNEY  delivered  the  opinion  of  the 
oonrL 

This  is  a  writ  of  error  to  the  Suj^reme  Court  of  the  State  of 
Louisiana.  It  appears  that  a  certain  Franfois  Marie  Preyost, 
an  inhabitant  oi  that  State,  died  in  the  year  1848  intestate 
and  without  issue,  and  poss^sed  of  property  to  a  considerable 
amount  He  left  a  widow ;  and,  as  no  person  appeared  claim- 
ing as  heir  of  the  deceased,  the  widow,  accordmg  to  the  laws 
of  the  State,  was  put  in  possession  of  tiie  whole  of  the  prop- 
erty by  the  proper  authorities,  in  December,  1851.  She  died 
in  March,  1858. 

In  January,  1854,  Jean  Louis  Prevost,  a  French  subject  re- 
siding in  France,  presented  himself  by  his  a^nt  in  Louisiana 
as  the  brotiier  and  sole  heir  of  Francis  Marie  Prevost,  and 
established  his  claim  by  a  regular  judical  proceeding  in  court 

The  laws  of  Louisiana  impose  a  tax  of  ten  per  cent  on  the 
value  of  all  property  inherited  in  that  State  by  any  person  not 
domiciliated!^  there,  and  not  being  a  citizen  of  any  State  or- 
Territoiy  of  the  Unit^  States. 

This  tax  is  disputed  by  the  plaintiff  in  error,  upon  the 
ground  that  the  law  of  Louisiana  is  inconsistent  with  the 
treaty  or  consular  convention  with  France.  Tins  treaty  was 
signed  on  the  28d  of  Februiffv,  1858,  ratified  by  the  United 
States  on  the  1st  of  April,  1858,  exchanged  on  the  11th  of 
August,  1858,  and  proclaimed  by  the  President  on  the  12th  of 
Aueust,  1858. 

Tne  7th  article  of  this  treaty,  so  &r  as  concerns  this  case,  is 
in  the  following  words : 

'^In  all  the  States  of  the  Union  whose  laws  permit  it,  so 
long  and  to  the  same  extent  as  the  said  laws  shall  remain  in 
force,  Frenchmen  shall  ei\}oy  the  right  of  possessing  personal 
and  real  |>rpperty  by  the  same  title  and  in  the  same  manner 
as  the  citizens  of  tne  United  States.  They  shall  be  free  to 
dispose  of  it  as  they  may  please,  either  gratuitously  or  for 
value  received,  by  donation,  testament,  or  otherwise,  just  as 
those  citizens  themselves;  and  in  no  case  shall  they  be  sub- 
jected to  taxes  on  transfers,  inheritance,  or  any  others,  different 
from  those  paid  by  the  latter,  or  to  taxes  which  shall  not^  be 
equally  imposed." 

FroceedmgB  were  instituted  in  the  State  courts  by  the 

Elaintiff  in  error  to  try  this  question,  which  were  ultimately 
rought  befbre  the  Supreme  Court  of  the  State.  And  that 
court  decided  that  the  right  to  the  tax  was  complete,  and 
vested  in  the  State  upon  the  death  of  Francois  Marie  Prevosti 
and  was  not  affected  by  the  treaty  with  France  subsequently 
made. 
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We  can  866  no  valid  objection  to  this  jud^ent.  The 
plaintiff  in  eYror.  in  his  petition  to  be  recognised  as  heir, 
claimed  title  to  all  the  separate,  properly  of  Franfois  M.  'Pr^ 
voet  and  his  widow,  then  m  the  nands  of  the  curator,  and  of 
an  his  portion  of  the  community  property,  and  of  all  the  fruits 
and  revenues  of  his  succession  m>m  the.  day  of  the  death  of 
his  brother*-  And,  in  abjudicating  upon  this,  claim,  the  court 
recognised  the  rights  of  the  appellant^  as  set  forth  in  his  peti- 
tion^  and  decidea  that  he  became  entitled  to  the  property,  as 
h^  immediately  uppn  the  death  of  Fr.  M.  Prevpst 
"•Now,  if  the  property  Vested  in  him  at  that  time,  it  could 
vest  only  in  the  manner,  upon  the  conditions  authorized  by 
the  laws  of  the  State.  Anc^  b  v  the  laws  of  the  State,  as  they 
then  stood,  it  vested  in  him,  subject  to  a  tax  of  ten  per  cent, 
payable  to  the  State.  And  certainlv  a  treaty,  subsequently 
made  by  the  United  States  with  France,  could  not  divest 
rights  of  nroper^  already  vested  in  the  State^  even  if  the 
words  of  tne  trei^  had  imported  such  an  intention.  But  the 
words  of  the  article,  which  we  have  already  set  forth,  '^^.early 
apply  to  cases  happening  afterwards — ^not  to  cases  where  tiie 
piffty  mpesffed,  aiter  the  treaty,  to  assert  his  rights,  but  to 
cases  wnere  the  right  afterwards  accrued*  And  so  it  was  de- 
cided by  the  Supreme  Court  of  the  State,  ^nd,  we  think,  rightr 
fy. .  The  constitutionalit|r  of  tiie  law  is  not  disputed,  Siftt 
point  havingbeen  settled  in  this  court  in  the  case  of  Mayer 
9.  Orima,  8  How.,  490. 

Li  affirming  this  judfi^ent^  it  is  proper  to  say  )hat  the  obli- 
gation of  the  treaty  ana  its  operation  in  the  State,  after  it  was 
made,  depend  upon  the  laws  of  Louisiana.  Tlie  tieaty  does 
not.claim  for  the  United  States  the  right  of  controlling  the 
aucoession  of  real  or  personal  jxroperty  in  -a  State.  And  its 
operation  is  expressly  limited  'ito  the  States  of  the  TTnion 
wnose  laws  permit  it,  so  Ibng  and.to  the  same  extent  as  those 
laws  shall  remain  in  force." .  And,  as  there  is  no  act  of  the 
Legislature  of  Louisiana  repealing  this  law  and  accepting  the 
provisions  of  ^  the  treiMy»  so  as  to  secure  to  her  citizenis  similar 
rights  in  France,  this  court  might  /eel  some  difficulty  in  say-^ 
Ing  that  it  was  repealed  by  this  treaty,  if  the  State  court  had 
not  so  expounded  its  own  law,*and  neld  that  Louisiana  was 
one  of  the  States  in  wluch  the  proposed  anangemei^  at  the 
treaty  were  to  be  carried  into  effect 

Upon  the  whole,  we  think  there  is  no  enor  in  the  Judg- 
ment of  the  Stote*  court,  and  it  must  therefore  be  affirmed* 


8  8XTFBEME  C!0X7RT. 

BXNJAMIN  F.  MOBOAN,  PliAINTin  IN  ErBOB,  V.  ALrBBD  G.  OVBr 

TBNIU8  AND  JOHN  L.  GbISWOLD. 

Where  there  appean  to  be  «&  omission  In  the  record  of  An  Important  piper,  whieb 
maj  be  necessaij  for  a  correei  deci^on  of  the  case  of  the  defemUnt  in  enor, 
who  has  no  connsel  in  court,  the  conrt  win,  of  its  own  motion,  order  the  cats 
to  be  continned  and  a  certiorari  to  be  issued  to  bring  up  the  missing  paper. 

This  case  stood  npon  the  trial  docket,  coming  from  the 
State  of  Illinois.  It  was  submitted  on  a  printed  argument  bj 
Mr.  Washbieme  for  the  plidntiff  in  error,  no  counsel  appear- 
ingfor  the  defendant. 

Whereupon,  upon  an  inspection  of  the  record,  the  court  ex- 
pressed the  following  opinion :  ' 

Mr.  Chief  Justice  TAKEY  delivered  the  opinion  of  the 
court. 

Upon  examining  the  transcript  of  the  record  filed  in  tins 
case,  we  find  that  it  is  imperfect,  and  that  a  paper  has  been 
omitted  which  may  be  important  to  the  decision  of  the  matter 
in  controversy  between  the  parties. 

The  bill  of  exceptions  upon  which  Hie  cause  ^  brought 
before  this  court,  after  statmg  that  the  defendants  read  in 
evidence  the  deed  from  Bogaraas,  to  TJnderhill,  under  which 
tliey  claim  title,  proceeds  in  the  following  words : 

"The  defendants  next  offered  in  evidence  to  the  jury  a 
certificate  of  the  register  of  the  land  office  at  Quincy,  df^^ed 

,  which  b  in  the  words  and  figures  following,  to 

wit" 

But  the  certificate  thus  referred  to  is  not  inserted  in  the 
exception,  nor  its  contents  stated  in  any  part  of  the  transcript* 
And  as  this  paper  was  offered  in  evidence  by  the  defendants, 
it  must  have  been  deemed  material  to  their  defence ;  and  the 
court  think  it  would  not  be  just  to  them  to  proceed  to  final 
juc\  iient,  without  having  this  paper  before  us. 

And  as  the  defendants  iiave  no  counsel  appearing  in  their 
behalf  in  this  court,  the  court  of  its  own  motion  order  the 
case  to  be  continued,  and  a  certiorari  issued  in  the  usual  form 
to  the  Circuit  Court,  directing  it  to  supply  the  omission  above 
mentioned^  and  return  a  fuu  and  correct  transdript  to  Hiia 
courts  on  or  before  the  finrt  day  of  the  next  term. 

Order. 

Upon  an  inspection  of  the  record  of  this  cause,  it  appearing 
to  the  court  here  that  the  bill  of  exceptions'  states,  that  ^<the 
defendants  ojBfered  in  evidence  to  the  jury  a  certificate  of  thtt 
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ie^^0ter  of -the  land  office  at  Qninc^,  dated ^  which 

is  in  the  words  and  figoxes  followiiojB^,  to  wit;"  and  that 
the  said  oertificatei  thus  referred  to,  is  not  inserted  in  the 
ezoeptiooL  nor  its  contents  stated  in  any  part  of  the  transcript^ 
on  consideration  whereof  it  is  now  here  ordered  by  this 
eouiL  that  a  writ  of  cerhoraii  be  and  the  same  is  hereby 
awarded,  to  be  issued  forthwith,  and  to  be  directed  to  the 
judges  of  the  Circuit  Oonrt  of  the  United  States  for  the  dis- 
trict of  minoisy  commanding  them  to  supply  the  omission 
above  mentioned,  and  return  a  full  and  correct  transcript  to 
this  court,  with  this  writ,  on  or  before  the  first  day  of  the 
next  term  of  this  court 


Ex  Partji,  ih  thb  Mattbb  ov  Davii)  A.  Sboombb. 

Bjibib  raits  $aA  praetieo  of  commoii-law  coorti,  it  rests  exelnslTelj  with  tht 
eonrt  to  determine  who  is  qualiSed  to  become  or  eontiniie  one  of  its  .oflcers,  ss 
an  ftttora^  and  oonnsellor  of  the  ooiui;  the  power  beins  regolated,  howerer, 
1^  n  soand  and  Just  Jadieiel  discretion — ^nnrding  the  rights  and  hidependeneo 
or  the  bar  as  well  as  the  dignltj  and  anthori^  of  the  coivt 

The  local  law  of  the  Territory  of  Minnesota  nas  resolated  the  relation  between 
aoorts  and  attorneys  and  counsellors,  bnt  has  not  essentialiy  changed  th«  oom- 
non-law  principle. 

The  Minnesota  statute  anthoriies  the  court  to  dismiss  an  attdm^  or  connselloir 
if  he  does  not  maintain  the  respect  dne  to  oonrts  of  Justice  and  Judidsl  oAcen, 
or  for  not  conducting  himself  with  fidelity  to  the  court 

The  Supreme  Court  of  the  Territory  dismissed  the  relator  from  the  office  of  coun- 
sellor and  attorney  of  the  court,  stating  in  the  sentence  of  dismissal  that^  ho 
was  ffuUty  of  the  .offences  above  mentioned,  but  not  specifying  the  act  or  aots 
which,  in  the  opinion  of  the  court,  constituted  the  offence. 

The  order  of  dismissal  is  a  Judicial  act  done  in  the  ezerdse  of  a  Judicial  disore- 
tion  Tested  in  the  court  by  law;  and  a  mandamus  cannot  be  Issued  by  a  supo- 
rior  or  appellate  court,  .commanding  it  to  rcTerse  its  decision  and  restore  the 
relator  to  tne  office  he  has  lost 

This  was  a  motion  for  a  mandamus  to  be  directed  to  the 
judges  of  the  Supreme  Court  of  the  Territory  of  Minnesota^ 
oommandinflf  them  to  vacate  and  set  aside  an  order  of  the 
court,  passea  at  January  term,  1856,  whereby  the  said  Secombe 
was  removed  from  his  office  as  an  attorney  and  counsellor 
of  that  court 

The  subject  was  brou^t  before  this  court  by  tiie  following 
petition  and  documents  m  support  of  it: 

Tikthe  Hon.  1he}rvdge$  of  iht  8u^  Vniied  J^taies  r 

The  petition  of  David  A.  Secombe  respectfiilly  showeth: 
That  he  resides  in  the  city  of  St  Anthony,  in  the  Territory 
of  Minnesota;  that  on  the  ninth  day  of  July,  1852,  he  was 
duly  admitted  and  sworn  to  practice  as  an  attorney  and  cotin* 
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sellor  at  law  and  solicitor  in  chanoerf  of  the  said  Supreme 
Ooi^irt  of  the  Territoiy  of  Minnesota,  and  was  thereby  entitled 
also  to  practice  as  such  in  the  various  District  Courts  of  said 
.Territoiy^  as  will  appear  by  the  certificate  of  .Ihe  clerk  of  the 
said  Supreme  Court,  hereunto  annexed  and  made  part  of  this 
petition;  that  from  the  said  time  up  to  the  6th  day  of  Feb- 
ruaiy,  1856^  he  was  ^  practising  attorney  and  counsellor  as 
aforesaid  in  the  said  courts,  ana  solely  thereby  obtained  the 
means  of,  support  for  himself  and  hiis  fiunily ;  that  on  the  said 
5th  day  of  iFebruaiy,  an  order  of  the  said  Supreme  Court  was 
made,  and  entered  of  record,  to  remove  him  fix)m  his  said 
of&ce  of  attorney  and  counsellor,  and  to  forbid  and  prohibit 
him  fix)m' practising  as  such  attorney  and  counsellor  in  any  of 
the  said  courts,  an  exemplification  of  which  said  order,  with 
the  certificate  of  the  clerk  of  the  said  court  accompanying  the^ 
same,  is  hereunto  annexed,  and  made  part  of  this  petition ;  that, 
previously  to  the  making  and  entry  of  said  order,  no  notice  or 
information  whatever  was  given  to  or  had  by  him,  that  any 
actmsation  whatever  had  been  made  or  entertained,  or  i|nv 
proceedings  had  or  were  about  to  be  made,  entertaineo,  or  h|ia^ 
against  or  in  relation  to  him,  in  the  said  premises ;  that  he  was 
not  present  in  court  at  the  time  of  the  making  and  entiy 
of  said  order,  nor  did  he  have  any  knowledge  whatever  of  the 
same  until  several  days  thereafter,  and  then  only  by  rumor; 
that  there  existed  no  ^ood  cause  whatever,  as  your  petitioner 
beUevesL  for  the  making  of  the  said  order;  that  he  has  no 
knowledge  or  information,  or  means  of  obtaining  either,  save 
by  rumor,  of  the  alleged  cause  of  the  making  of  the  said 
order;  that  in  consequence  of  the  making  andentrjNof  the 
said  order,  ho  has  been  and  now  is  hindered  and  prevented 
from  practising  as  such  attorney  and  counsellor  in  any  of  the 
said  courts,  and  thereby  has  lost  the  said  means  of  providing 
for  the  support  of  himself  and  his  fEunily;  that  he  believes 
that  the  saia  order  of  court  is  not  only  in  fact  entirelv  without 
cause,  but  also  m  law  wholly  null  and  void;  and  that  in  the 
said  premises  ^^he  has  been  aeprived  of  his  liberty  and  prop- 
eriywithout  due  process  of  law/' 

Wherefore,  your  petitioner  pravs  that  this  honorable  court 
will  allow  and  cause  to  be  issuea  the  United  States  writ  of 
mandamus  to  the  jud^s  of  the  Supreme  Court  of  the  Territory 
of  Minnesota  aforesaid,  commanding  tiiem  to  vacate,  set  asidCL 
and  disregard,  the  said  oider  of  court  by  them  made  ana 
entered,  uiat  thereby  speedy  justice  may  be  done  to  your 

Setitibner  in  this  behalf;  ana  thus  will  your  petitioner,  as  in 
nU  bound,  ever  pray.  David  A.  Sbcoicbi. 

Dated  May  80, 1866. 
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DiBTSIOT  OV  OOLUMBIl, 

CknaOjl  of  Waahihgtonj  ss: 

Then  comes  before  me,  personally^  David  A.  Secombe,  the 
above  and  foregoing  named  petitioner,  and  being  bj  me  duly 
sworn,  •depoeee  ana  Bay%  that- the  statements  made  in  the 
above  and  fgregoing  petition,  by  him  subscribed,  are  true  of 
his  own  knowlMge,  except  to  those  matters  therein  stated  6n 
his  information  or  belief;  and  as  to  those  matters,  that  he 
believes  them  to  be  true. 

[ssAL.]  N.  Oallak,  J.  P. 

BUFEIMB  OOUBT, 

Tenibny  of  Hinnesota: 
Ordered^  That  Isaac  Van  Etten^  Theodore  Parker,  De  Witt 
0.  CoolqT)  David  A.  9scombe,  WilHam  H.  Welch,  Charles  L. 
WUHs,  Lucas  R  Stannard,  Edward  L.  Hall,  Warren  Bristol, 
and  William  H.  Wood,  be  sworn  and  admitted  to  practice  as 
attorneys  and  counsellors  at  law  and  solicitors  in  chancery  of 
this  court 

I^  George  W*  Prescott,  clerk  of  the  Supreme  Court  above 
named,  certify  that  the  above  is  a  true  copy  of  an  order  of 
said  court,  entered  of  record  upon  the  '^minutes  of  court" 
for  and  upon  the  9th  day  of  Jmy,  A.  D.  1852,  being  the  4ih 
day  of  the  general  term  of  said  court  for  said  year.  • 

In  testimony  whereof  I  have  hereunto  set  my  hand 
[SBAL.]  and  affixed  the  seal' of  said  Supreme  Court,  at  St. 
Paul  aforesaid,  this  7th  day  of  May;  A.  D.  1866. 

GiOBai  W.  Tbisoott,  Clerk. 

SUPBBMl  COUBT, 

IhrUory  of  Mbmesola: 

Javvait  GmEAft  Tum^  A.'^D.  1866,  Itn  Day,  Tubbhat  Mobmim»|  Feb* 

BirimT,5,  186S. 

Court metpursuant  to  adjournment 

Present,  Chief  Justice  Welch  and  Justice  Chatfield. 

It  appearing  to  this  court  that  David  A.  Se^mbe,  one  of 
the  attorneys  uxereo^  has  bv  his  acts  as  such  in  open  court, 
at  the  present  term  thereof  been  guilty  of  a  wilfiu  violation 
of  the  second  subdivision  of  section  seven  of  chapter  nine1y<- 
three  of  the  revised  statutes  of  this  Territory,  and  also  of  a 
violation  of  that  part  of  his  offidal  oath  as  such  attorney  by 
which  he  was  sworn  to  conduct  himself  witii  fidelity  to  the 
court:    It  is  therefore 

Orderedy  That  the  said  David  A.  Secombe  be  and  he  herebpr 
is  removed  from  his  office  as  an  attorney  and  c  .  jsellor  of  this 
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eourty  and  of  the  Beveral  DiBtrict  Courts  of  this  Territoiyy  and 
that  he  be  henceforth  forbidden  and  prohibited  from  practising 
as  snch  attorney  in  any  of  said  conrts.    It  is  fhrflier 

Orderedj  That  the  cierk  of  this  conrt  dellyet  to  said  David 
A.  Secombe  a  copy  of  this  order. 

A  tnie  record.'    Attest:        Gbobob  W.  Prbscott,  Clerk. 

I,  George  W.  Prescott,  clerk  of  the  Supreme  Conrt  in  and 
for  the  Territorjr  of  Minnesota,  certify  the  foregoing  to  be  a 
true  and  complete  copy  of  tiiie  order  of  court  made  and  en- 
tered of  record  as  above  set  forth  on  said  5th  day  of  said  Feb- 
ruary,  A.  D.  1856 ;  and  I  further  certify,  that  the  above  and 
fore^ing  is  the  whole  and  entire  record  in  any  way  or  manner 
relating  to  the  said  order  of  court  at  the  said  term  or  at  any 
other  term;  and  that  the  said  order  was  made  and  entered  of 
record  in  the  following  and  no  other  manner,  to  wit:  On  the 
said  day,  the  said  David  A.  Secombe  not  being  present  in 
court,  as  the  judd  Judges  rose  to  leave  the  court  room  after 
having  fixed  the  acyoumment  day  for  holding  said  court,  one 
of  the  said  judges  deliyered  to  tne  undersigned  clerk  llie  said 
order  in  vmting,  directing  the  same  to  be  entered  of  record  as 
the  order  of  said  court,  and  the  said  court  wa^  thereupon 
immediately  a^oumed  to  the  15th  day  o£  July  then  next  And 
no  fhrther  or  other  order  whateyer  in  relation  to  the  subject 
matter  of  the  said  order  was  made  at  the  said  term. 

In  testimony  whereoi^  I  have  hereunto  set  my  hand 
[sxAL.]  and  affixed  me  seal  of  said  court,  at  St  Paul,  this  7th 

day  of  May,  A.  D.  1856. 

OBoaaB  W.  Pbescott,  CUrJc 

SUPBSMB  COURT  OF  THB  T7NITKD  STATBS. 

Tbb  UvniD  States  cb  rdaUom  Datid  A.  Smokbi  •.  Thb  Judou  or  tbi 

SvPBiia  Court  or  MiraMOTA  Tbrbitobt. 

To  Iht  Judges  of  the  Sij^enu  Omrt  of  iht  T^ 

Please  to  taAie  notice,  that  I  shall  moye  the  Supreme  Court 
of  the  United  States,  on  Friday  of  the  first  week  of  the  next 
teim  thereof^  to  be  held  at  the  Capitol  in  the  city  of  Wash- 
ington, in  the  District  of  Columbia,  on  the  first  Monday  of 
December  next,  at  the  going  in  of  the  court,  or  as  soon  there- 
after as  counsel  can  be  heard,  for  a  rule,  or  order,  upon  the 
judges  of  the  Terrifoiy  of  Minnesota,  requiriuj^  them  to  ya- 
cate,  annul,  an  order  made  by  that  court  on  the  5tb  'day  of 
February,  1856,  remoying  Dayid  A.  Secombe  from  his  office 
as  attorney  and  counselor  of  said  court  and  pf  the  District 
Courts  of  said  Territoiy,  or  show  cause  before  the  sidd  Su- 
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preme  Oonrt  of  the  TJnlted  States  why  a  writ  of  mandamus 
should  not  be  issued  to  compel  the  said  jud^  so  to  do. 

And  the  said  motion  will  oe  made  upon  the  petition  of  the 
said  David  A.  Secombe,  hereto  annexed.      0.  Cushikg, 

Dated  May  80, 1856.  AiJlmuyfor  PttOianer. 

The  case  was  argued  by  Mr*  Badger  in  support  of  the 
motion. 

Mr.  Chief  Justice  TANEY  delTvered  the  opinion  of  the 
court 

A  mandamus  has  been  moved  for,  by  David  A.  Secombe, 
to  be  directed  to  the  judges  of  the  Supreme  Court  of  the  Terri- 
tory of  Minnesota,  commanding  them  to  vacate  and  set  aside 
on  order  of  the  court,  passed  at  January  term,  1856,  whereby 
the  said  Secombe  was  removed  from  his  office  as  an  attorney 
and  counsellor  of  that  court. 

In  the  case  of  Tillinghast  v.  Conkling,  which  came  before 
this  court  at  January  term,  1829,  a  similar  motion  -was  over- 
ruled by  this  court  The  case  is  not  reported;  but  a  hne£ 
written  opinion  remains  on  the  files  of  the  court,  in  which  the 
court  says  that  the  motion  is  overruled,  upon  the  ground  that 
it  had  not  jurisdiction  in  the  case. 

The  removal  of  the  attorney  and  counsellor,  in  that  case, 
took  place  in  a  District  Court  of  the  United  States,  exercising 
the  powers  of  a  Circuit  Court ;  and,  in  a  court  of  that  character, 
the  relations  between  the  court  and  the  attorneys  and  coun- 
seUoTS  who  practise  in  it,  and  their  respective  rights  and 
duties,  are  regulated  by  the  common  law.  And  it  nas  been 
well  settied,  by  the  rules  and  practice  of  common-law  courts, 
that  it  rests  exclusively  with  the  court  to .  determine  who  is 
qualified  to  become  one  of  its  officers,  as  an  attorney  and 
counsellor,  and  for  what  cause  he  ought  to  be  removed.  The 
poller,  however,  is  not  an  arbitrary  and  despotic  one,  to  be 
exercised  at  the  pleasure  of  the  court,  or  firom  passion,  preju- 
fice,  or  personal  hostility ;  but  it  is  tiie  duty  of  the  court  to 
exerdse  and  regulate  it  oy  a  sound  and  just  judicial  discre- 
tion,  whereby  the  rights  and  independence  of  the  bar  may  be 
as  scrupulously  guarded  and  maintained  by  the  court,  as  the 
ri^ts  and  dignity  of  the  court  itself 

It  has,  however,  been  urged  at  the  bar,  that  a  much  broader 
discretionary  power  is  exercised  in  courts  acting  upon  the 
rules  of  the  common  law  than  can  be  lawfully  exercised  in 
the  Tenitorial  court  of  Minnesota;  because  the  Iie^;iriature  of 
the  Territory  has,  by  statute,  jprescribed  the  conditions  upon 
which  a  person  may  entitie  himself  to  admission  as  an  aUpr- 
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nerf  and  connsenor  in  its  courts,  and  also  enumerated  the 
oflSences  for  which  he  may  be  removed,  and  prescribed  the 
mode  of  proceeding  against  him.  And  the  relator  complains 
that  it  appears  by  the  transcript  from^the  record,  and  the  cer- 
tificate pt  the  clerk,  which  he  filed  with  his  petition  for  a 
mandamus,  that  in  ^e  sentence  of  removal  he  is  not  foimd 
guilty  of  f^ny  specific  ofience  which  would,  under  the  statute 
of  the  Territory,  justify  his  removal,  and  had  no  notice  of  anv 
charge  against  lum,  and  no  opportunity  of  being  heard  in  his. 
defence. 

It  is  true  that,  in  the  statutes  of  Minnesota,  rules  are  pre- 
scribed for  the  admission  of  attorneys  and  counsellors,  and 
also  for  fheir  removal.  But  it  will  appear,  upon  examination, 
that,  in  describing  some  of  the  offences  for  which  they  may 
be  removed,  the  statute  has  done  but  little,  if  anything,  more 
than  enact  the  general  rules  upon  which  the  courts  of  com- 
mon law  have  always  acted;  and  have  hot,  in  any  material 
degree,  narrowed  the  discretion  they  exercised.  Indeed,  it  is 
^mcult,  if  not  impossible,  to  enumerate  and  define,  with  leeal 
precision,  every  offence  for  which  an  attorney  or  counsellor 
ought  to  be  removed.  And  the  Lerislature,  for  the  most  part 
can  only  prescribe  general  rules  and  principles  to  be  cfurried 
into  execution  by  the  court  with  judicial  cuscretion  and  jus- 
tice as  cases  may  arise. 

The  revised  code  of  Minnesota,  (ch.  98,  sec.  7,  subdivision  2,) 
makes  it  the  duty  of  the  attorney  and  counsellor  ^^to  main- 
tain the  respect  due  to  courts  of  justice  and  judicial  officers.'' 

The  19th  section  of  the  pamc  chapter  enumerates  certain 
oflfonces  for  which  an  attorney  or  counsellor  may  be  removed; 
and.  among  others,  enacts  that  he  may  be  removed  for  a 
wQnil  violation  of  any  of  the  provisions  of  section  7,  above 
mentioned.  And,  in  ita  seutence  6f  removal,  the  court  say 
that  the  relator,  being  one  of  the  attorneys  and  counsellors  of 
the  court,  had,  by  his  acts  as  such,  in  open  court,  at  the  term 
at  which  he  was  removed,  been  guilty  of  a  wilful  violation  of 
the  provision  above  mentioned,  and  also  of  a  violation  of  that 
part  of  his  official  oath  by  wnich  he  was  sworn  to  conduct 
nimself  with  fidelity  to  the  court 

The  statute,  it  will  be  observed,  does  not  attempt  to  specify 
the  acts  which  shall  be  deemed  disrespectful  to  the  court  or 
the  judicial  officers.  It  must  therefore  rest  with  the  court  to 
determine  what  acts  amount  to  a  violation  of  this  provision; 
and  this  is  a  judicial  power  vested  in  the  court  by  the  Legi»i> 
lature.  The  removal  of  the  relator,  therefore,  for  the  cause 
above  mentioned,  was  the  act  of  a  court  done  in  the  exercise 
of  a  judicial  discretion  which  the  law  authorized  and  required 
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ft  to  ezeraae.    And  the  otiier  oanse  assigned  for  the  removal 
stands  on  tiie  same  ground. . 

B  is  not  necessary  to  inqnire  whether  thu^  decision  of  ihe 
Territorial  court  can  be. reviewed  liere  in  any  other  form  of 
]^rooeeding.  Bat  the  court  are'  of  opinion  that  he  is  not^  en- 
titled to  a  remedy  by  mandamus.  Undoubtedly  the  judgment 
of  an  inferior  court  may  be  reyersed  in  a  superior  one.  which 
possesses  appellate  power  over  it»  and  a  mandate  be  iBsued, 
commanding  it  to  carry  into  execution  the  judgment  of  the 
appellate  tnbunaL  But  it  cannot  be  reviewed  and  reversed 
in  this,  icrm  of  proceeding,-  however  erroneous  it  may  be  or 
supposed  to  be.  And  we  ars  not  aware  of  any  case  where  a 
mandamus  lias  issued  to  an  inferior  tribunal,  commanding  it 
to  reverse  or  annul  its  dedsion,  where  the  decision  was  in  its 
nature  %  judidal  act,  and  within  the*  scope  of  its  jurisdiction 
and  discretion. 

These  principles  appfy'with  equal  force  to  the  proceedings 
adopted  by  the  court  in  making  the  removaL 
vThe  statute  of  Minnesota,  under  which  the  court  acted^ 
directs  that  '^the  proceedings-  to  remove  an  attorney  or  conn- 
SflAlor  must  be  taken  by  the  court,  on  its  own  motion,,  for 
liaistter  within  its  knowledge;  or  poay  be  taken  on  the  informa- 
tion of  another.  And^  in  the  latter  case,  it  reqmres  that  the 
information  lAipuld  be.  in  writing,  and  notice  be  fpyeh  to  the 
party,  and  b  day  given  to  him  to  answer  and  deny  the  suffi« 
cien<^  of  the  accusation,  or  deny  its  truth. 

£i  thik.case,  it  appears  that  the  offences  chaiged  were  com- 
mitted in  qpen  court,  .aqd  the  proceeding;s  to  remove  the 
relator  were  taken  by  the  iK>urt  upon  its  own  motion.  And 
H  appMrS  by  his  affioavit  thiat.he  had  no  notice  that  the  court 
intended  to  proceed  against  him;  had  no  opportunity  of  beinff 
heard  in  his  defence,  and  did  not  know  that  ne  was  dismissea 
from  tiie  bar  until  the  term  was  closed,  and  the  court  had 
acKoumed.to  the  next  tei^m. 

^ow,'  in  proceeding  to  remove  the  relator,  the  court  was 
necessarily  <^ed  on  to  decide  whether;  in  a  case  where  the 
odKnoe  was  committed  In  open  court,  and  1]ie  proceeding  was 
had  by  the  oomrt  on  its  own  mo:tion,  the  statute  of  Minnesota 
required  that  notice  should  be  pven  to  the  party,. and'  an  op* 
pOTtunily  afforded  him  to  be  heard  in  his  defence.  *  The  court, 
it  seems,  were  of  opinion  tiiat  no  notice  was  necessary,  ana 
proceeded  without  it;  and,  ivhether  this  decision  tvaaerrone* 
0US  or  not,  yet  it  yas^made^iii  the  exercise  of  judicial  authori- 
al where  the  subject-matter  was  within  their  jurisdiction,  and 
it  cannot  therefore  be /revised  and  annulled  in  this  form  of 
proceediisg. 
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Upon  this  view  of  the  subject^  it  would  be  useleas  to  grant 
a  rale  to  show  cause;  for  if  the  Tenitorial  coort  made  a  re> 
torn  stating  what  they  had  done,  in  the  precise  finrm  in  whidi 
the  sentence  of  dismissal  now  appears  in  the  napers  exhibited 
by  the  relator,  a  peremptory  mandamnir  ootila  not  issue  to  re> 
store  him  to  the  ofl9ice  he  has  lost. 

The  motion  must  therefore  be  overraled. 


William  A.  Shavfbb,  Plaihtiff  or  Ebbob,  tv  Jambs  A. 

BoxmnAT. 

Iv  1841,  Gongresi  granted  to  the  fit&te  of  Loolsiuut  600,000  acref  of  land,  for  tho 
porpotes  of  internal  improTement,  and  In  1849  granted  alio  the  whole  of  the 
■wamp  and  overBoved  lands  which  may  be  found  unfit  fbr  enltlTating. 

In  both  cases,  ^tents  were  to  be  issued  to  indiyidnals  nnder  Stale  aathorl^^. 

In  a  case  of  conflict  between  two  claimants,  under  patents  granted  bj  the  Stale  of 
Lonisianik,  this  coart  has  no  Jarisdiotion,  under  the  S5th  section  of  the  Jndidaiy 
act,  to  reWew  the  Judgment  of  the  Buprane  Court  of  Louisiana,  giTen  in  fiitor 
of  one  of  the  claimants. 

This  case  was  brought  np  from  the  Supreme  Court  of  Lon- 
isiana  by  a  writ  of  error  issued  under  the  2$th  section  of  the 
judiciary  act 

The  case  is  fiiUy  stated  in  the  opinion  of  the  court 

It  was  arffued  by.  Mr.  Benjamm'  for  the  plaintiff  in  erroTi 
and  Mr.  Taylor  for  the  defendant 

Upon  l^e  question  of  jurisdiction,  Mr.  BenjamUt  point  wad 
as  follows : 

The  Supreme  Court  of  Louisiana  decided,  by  a  decree  re- 
versing the  jud^ent^of  the  District  Court,  that  the  Secretair 
of  the  Interior  nod  no  auihcrity  to  make  the  decision  revoking  SeuO" 
day^a  lodMon^  and  held  his  title  superior  to  Shaffer's,  who  claimed 
under  an  enlay  made  on  the  authority  of  the  Secretary's  decision. 

The  case  is  therefore  before  the  court  under  that  clause  of 
the  25th  section  of  tho  judiciary  act  y^hich  empowers  it  to  take 
appellate  jurisdiction  from  the  highest  State  courts,  where  '^  is 
drawn  in  question  the  validitjr  of  an  authority  exercised  under 
the  United  States,  and  the  decision  is  a^ainsi  the  validity,"  and 
is  fully  within  the  principles  decided  in  Chouteau  v.  iEckhart, 
2  Howard,  844. 

The  sole  question  in  the  cause,  then,  is,  whether  the  Secre- 
tary had  authority  to  decide,  and  did  rightly  decide,  that' 
Scudday's  location  was  null,  and  must  be  revoked. 

This  IS  hardly  an  open  question*  in  this  court 

The  8th  section  of  the  act  9f  1841,  under  which  Scuddav 
claims,  directs  the  locations  to  be*  made  on  ^^  any  public  land. 
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CQceopt  rnioh  as  is  or  may  be  reaerred  from  aale  by  any  law  of 
Chmneaa." 

Tma  court  baa  decided  in  liie  cafiea  abore  cited,  and  paitien- 
lariy  in  that  in  15  Howard,  that  tbe  ^act  of  1841  Tested  no 
pi^Ment  title  in  the  State  of  Louisiana,  bat  was  a  mere  an^or. 
ity  to  enter  lands  in  the  same  manner  as  individuals  could  en- 
ter theni;  and  that  the  entiy  under  a  location  made  by  virtue 
of  a  State  wamint,  and  back^  bv  a'State  patent,  did  not  confer 
the  fee  in  the  land,  which  is  only  divested  by  a  patent  iaaued 
by  the  United  States. 

'  D'ow,  although  the  Secretary  of  the  Interior  approved  the 
location,  he  did  so  under  .the  miirtaken  supposition  that  the 
land  was  ^^  public  land,*'  whereas,  in  point  of  &et,  Congress 
had  already  conveyed  title  to  it  by  the  grant  in  the  swampland 
Iaw6fl849: 

Before  any  patent  was  issued  by  the  United  States,  therefore, 
Bcudday's  entry  was  jretvoked  under  the  authority  which  has 
been  universally  conceded  to  exist  in  the  ofl9ices  of  the  Land 
Office  since  the  decision  of  this  court,  made  thirty  years  ago, 
and  never  subsequently  called  in  question.  Chotoid  v.  Pope,' 
IS  Wheaton,  £87. 

The  case  may  be  summed  up  in  few  words,  as  fonowf't 

Ist  SbaflEer  claims  title  under  a  grant  made  by  statute  of  the 
United  States,  vesting  the  tee  in  hmi  as  fdlly  as  a  patent  would, 
if  issued '  directly  to  hmi,  8trothe;r  •  9.  Lucas,  12  Peters,  464 : 
Chouteau  ir.  Sckhart,  2  Howard,  844. 

2d.  ScuddaV  claims  under  an  ihchoate  fitle  from  the  United 
States,  not  only  s^ll  incomplete,  but  which  it  is  impossible  ever 
to  render  complete,  atid  his  tjtle  has  been  erroneously  preferred 
by  the  Supreme  Court  of  Louisiana,  only  because  ne  holds  a 
patent.  fit)m  .the  State. 

Bojt  no  State  authority  can  confer  a  right  id  land  siiJBicient 
to  ejecjt  a  patentee  under  the  United  States.  .  Ba^eli.v.Brod- 
erich,  18  reters,  486. 

Mr.  Tojflor  objected  to  the  jurisdiction  of  this  courts  upon 
the  following  ground :        .  ,      . 

<'l.  By  reference  to  the.docision. of  :the  Supreme  Court  of 
LouiBiana,  it  will  be  seen  that  the  question  .i^sed  as  to  the  con^ 
st|hi<stion  of  the  ilet  of  1849  was  not  decided  by  the  court  The 
^urt  expressly  said  -that  HieV  did  ^^  not  consider  at  necessary 
to  decide  that  qu^tion."  '^  The  construction  of  th4  act  of 
1849,  by  the  SecrQtarv  of  the  Interior,,  may  be  strictly  correct, 
and  ^et  it  does  not  follow  {hat  the  location  of  a  warrant,  under 
the  mtetnal-improvemehi  laW  of  1841,  which  had  been  approv- 
e^  by  the  proper  department  ot  the  Government,  and  for  which 
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a  patent  had  been  subsequently  issued  bv  the  State,  oould  be 
revoked,  so  as  to  destroy  the  title  conferrea  by  the  patent    The 

?ue8tion  would  haye  been  different,  if,  after  the  passage  by 
!ougress  of  the  act  of  1849,  the  United  States  had  granted  the 
land  away  from  the  State  of  Louisiana.  Such  was  not  the 
case ;  and  as  both  the  acts  of  1884  and  of  1849  were  grants  of 
land  to  the  State,  we  cannot  ^p  behiiid  the  patent  which  the 
State  has  granted."  From  this  it  is  clear  that  tiiere  was  no  de- 
cision against  the  validitfr  of  a  treaty  or  statute  of^  or  an  au- 
thority exercised  under,  the  United  States,  &c.,  &c»,  in  the 
highest  court  of  Louisiana ;  and  that  inasmuch  as  no  error  can 
be  assigned  or  regarded  as  a  eround  of  reversal,  other  *<  than 
such  as  appears  on  the  fiice  ofthe  record,  and  imme^tely  re- 
meets  the  questions  of  validity  or  construction,"  &c.,  tiiereforei 
there  was  no  rijght  to  %  writ  of  error  in  this  case,  and  that  the 
case  must  be  dismissed  for  want  of  jurisdiction.  1  Statutes  at 
Large,  p.  85,  sec.  25 ;  Almonester  v.  Kenton,  9  Howard,  1. 

Mr.  Chief  justice  TAKE Y  delivered  the  opinion  of  the 
•court 
This  is  a  writ  of  error  to  the  Supreme  Court  of  the  State  Off 


It  appears  ttiat  a  petitory  action  was  brought  by  Scudday, 
die  defendant  in  error,  against  Shaffer,  the  pliantiff  in  error^ 
to  recover  a  quarter  section  of  land  described  in  the  pleadmgs. 

The  defendant  in  error  derives  his  title-in  the  following  man- 
lier: By  the  eiehth  section  of  an  act  of  Congress  of  ue  4th 
September,  1841,  tiie  Government  of  the  United  States  granted 
to  each  of  the  several  States  specified  in  the  act,  and  amonff 
them  to  Louisiaua,  500,000  acres  of  land,  for  the  purposes  of 
internal  improvement.  The  act  provided  that  the  selections 
of  the  land  were  to  be  made  in  sutn  manner  as  the  Le^slature 
of  the  £tate  should  direct,  the  locations  to  be  made  on  any 
public  lands,  except  such  as  were  or  mi^ht.be  reserved  from 
sale  by  any  law  of  Congress,  or  proclamation  of  the  President 
of  the  United  States.  The  nihtn  section  of  the  act  provided 
that  the  net  proceeds  of  the  sales  of  the  lands  so  ^rantea  should 
be  applied  to  objects  of  internal  improvement  within  the  tjtate, 
such  as  roads,  railways,  bridges,  canals,  and  improvement  of 
watdr-'courses  and  draining  of  swamps.  An  act  of  the  Lerislap 
ture  of  Louisiana  of  1844  provided  that  warrants  for  the  loca- 
tion ofthe  lands  should  be  sold  in.  the  same  manner  as  the  lands, 
were  located ;  and  it  was  made  the  duty  of  the  Governor  to  issue 

Satents  for  the  lands  located  by  warrants,  whenever  he  should 
e  satisfied ,€hat  they  had  been  properly  located*    The  defend-, 
ant  in  error,  ^being  the  holder  of  such  a  warrant,  located  it  on 
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the  land  churned  id,  the  suit.  Th^  loeation  having  been  ap* 
proved  by  the  Secretary  of  the  Interior,  and  a  certificate  to  Ihat 
effect  granted  by  the  rMiater,  the  Governor  of  LonimanaiBsaed 
a  pjB^nt  to  the  plainti^  beuringdate  12th  Novemb^i  1852. 

The  opposing  title  of  plaintiff  in  ertof  is  derived  nnder  an 
act  of  Oongreas  of  March  Sd,  1849,  and  certain  acfta  of  the  Leg- 
ialatore  of  the  State,  passed  to  carry  into  eflbct  the  act  of  Con- 
gress. The  first  section  of  the  act  of  Congress  of  1849  declares, 
^'  that  to  aid  the  State  of  Louisiana  in  constracting  the  necea> 
saiy  levees  and  drains  to  reclaim-the  swamp  and  overflowed 
lands  therein,  the  whole  of  the  swamp  and  overflowed  lands 
which  are  or  may  be  foimd  unfit  for  titivating,  shall  be,  and 
the  same  are  hereby,  granted  to  the  State." 

.The  second  section  provides,  that  as  soon  as  the  Secretary  of 
the  IVeasury  shall  be  advised  by  the  Governor  of  Louisiana  that 
the  State  has  made  the  necessary  preparations  to  de^y  the  ex- 
penses ihereo^  he  shall  cause  a  personal  examination  to  be 
made^  under  the  direction  of  the  survevor  general  thereoi^  by 
eoq^nenced  and  fidthful  deputies,  of  all  me  swam;!  lands  therein 
which  are  sulject  to  overflow  and  unfit  for  cultivation,  and  a 
list  of  the  same  to  be  made  out  and  certL&ed  ^y  the  deputies 
and  the  'surveyor  general  to  the  Secretary  of  the  Treasury,  who 
shall  mprove  the  s^me,  so  fiur  as  .they  are  not  clain|ed  and  held 
by  inmviduals;  and  on  that  approval  the  fee  simple  to  said 
lands  shall  vest  in  the  State  or  Louisiana,  subject  to  the  dis- 
posal of  the  Leffisli^tttre  thereof  provided,  however,'  that  the 
proceeds  of  saia  Isnds  shall  be  im>lied  exclusively,  as  fitf  as 
necessary,  to  the  construction  of  the  levees  and  drains  aforesaid. 

On  tliie  2l8t  of  Mftrch,  1850,  the  Legblaturo  of  Louisiana 
paissed  an  act  to  enable  the  Governor  to  have  the  swamjp  and 
overflowed  lands  selected;  and,  in  1862,  they  passed  an  act, 
giving  a  preference  in  entering  such  lands  to  those  in  possession 
of  or  cultivating  them,  and  the  time  of  entering  them  was  further 
e3rt;ended  I7  im  act  of  1858.  The  plaintiff  in  -error  entered  this 
land  on  the  18th  day  of  July,  1858,  by  .virtue  of  a  preferenco- 
rifl^t  claimed  under  that  act  of  the  Legblaturo.  He  was  per* 
mitted  to  make  this  entry  at  the  State  land  office,  in  consequence 
of  the  Secrotaiy  of  the  Interior  having,  on  the  14th  of  April, 
rovoked  his  approval  tothe  State  under  the  act  of  1841,  of  this 
and  other  lanos  which  had  been  located  under  warrants  sold 
by  the  State,  in  conformity  to  the  act  of  the  Leflislaturo  of  1844. 

The  reason  assigned  by  the  Secrotaty  of  the  Literior  was, 
that  these  locations  had  been  made  sul>8equent  to  the  passafi^e 
of  the  act  of  Congress  of  1849,  granting  to  the  State  alltbe 
swamp  anft  overflowed  lands.  He  stat^  in  his  opinion,  tliat 
he  considered  the  words'  used  in  the  tifet  section  of  that  act  as 
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importing  argrant  m  pnaai&j  and  m  oonfinning  a  right  to  tiie 
land,  thoQffh  other  proceedingB  were  neoesaary  to  perfect  the 
title;  aod  &at  when  the  title  was  perfected,  it  had  reimon  back 
to  the  date  of  the  grant  His  approval  to  the  Sjate,  of  the 
location  of  the  land  in  controversy,  under  the  mteroal-im- 
provement  law  of  1841,  was  revoked,  but  the  land  was  at  tivs 
same  time  approved  to  the  State,  as  having  a  vested  titie  tp  it, 
under  the  act  of  1849,  and  taking  eflEect  m>m  the  date  of  the 
passage  of  the  act'  '         . 

.  The  controversy  between  the  parties  arises  upon  these  two 
patents,  both  granted  by  the  State  of  Lonisiami — the  one  to 
Bcadday,  nQder  {he  grant  made  by  the  act  of  Congress  of  1^41, 
for  tiie  purposes  of  internal  improvement ;  the  other  to  fihaflfer, 
nnder  tne  grant  made  by  the  act  of  1849,  for  the  purpose  of 
draining  the  ewamp  lands. 

The  caifte  *came  regolarly  before  the  Supreme  Court  of  the 
State ;  and  that  couit^  after  stating  that  it  was  unnecessary  to 
decide  whether  the  construction,  placed  upon  the  act  of  1849, 
by  the  Secretaiy  of  the  Interior,  undcfr  wnich  he  revoked  his 
approval  of  Scudday's  location,  was  erroneous  or  nitot,  proceed- 
ea  to  express  their  opinion  as  foUaws : 

^'It  is  certain  (say  the  court)  that  the  Lej^lature  could  not 
hlive  disposed  of  the  land  as  belonging  to  the  State,  imder  the 
provfsions  of  that  act,  [the  act  of  1m9,j  untilahe  had  complied 
with  the  conditions  imposed  on  her  hj  the  act  of  Coneress,  and' 
until  the  approval  pf  the  Secretaiy  of  the  Treasury ;  nut  if  she 
had  not  chosen  to  avail  herself  of  the  rieht  given  to  her  to 
appropriate  these  lands,  as  swamp  lands  by  defraying  the  ex- 
penses  of  locating  them,  she  had  still  the  riirht  (^  locating  thiam 
under  the  internal-improvement  law  of  1841,  which  was  un- 
conditional. The  construction  of  the*  act  of  1849,  by  the 
Secretary  of  the. Interior,  may' be  strictly  correct;  and  yet 
it  does  not  follow  that  the  location  of  a  warrant,  under  the 
mtemal-improvement  law  of  1841,  which  had  been  approved 
by  the  proper  department  pf  the  Gk>venimenti  and  for  which 
a  patent  had  been  subsequently  issucld  by  the  State,  could 
be  revoked,  so  as  to  deistroy  the  title  conferred  by  the  patent 
The  question  would  have  been~  different,  i^  after  the  passage 
by  Congress  of  the  act  of  1849,  th)d  United  States  had  grant- 
ea  the  land  away  from  the  State  of  Louisiana.  Such  was  not 
the  case;  and  as  both  the  acts  of  1841  and  of  1849  Were  grants 
of  land  to  the  State,  we  cannot  go  behind  the  patent  which 
the  State  has  granted.  The  patent,  can  only  be  attacked  on 
the  g)round  of  ^ror  or  jfraud.  It  is  true  that  a  patent  issued 
against  law  is  void ;  but  in  the  present  case  the  patent  atid  aU 
toe  proceedings  on  which  it  was  based  were  in  confonnily  to 
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the  laws.  Ab  between  tibe  Govemment  of  the  United  States 
and  the  State  of  Loai8iana»  a  ^nestion  will  arise,  whether  tibe 
State  is  notentitled  to  an  additional  qoantily  of  land,  to  be  lo- 
cated under  the  act  of  Oongress  of  1811,  in  consequence  of  the 
swamp  lands  having  b^n  wpropiiated  for  locations  of  warrants 
issned  under  the  mtematunprovement  aiet;  but  we  are  of 
opinion  that  tibe  title  which  the  State  has  granted  to  the  plain- 
tiff and  for  which  she  has  been  paid,  Ib  unafiected  by  the  acts 
of  the  officers  of  the  United  States  Government  and  of  the  State 
Government,  done  since  the  patent  was  issued.** 

Upon  tiiese  grounds,  the  Supreme  Court  of  the  State^ve 
ji^dgment  in  £wor  of  Scudday,  and  this  writ  of  error  is  biought 
to  rerise  that  decision. 

It  does  not  appear  from  the  opinion  of  the  court,  as  above 
stated,  that  any  question  was  decided  that  would  give  this  court 
jurisdiction  over  its  judgment.  The  land  in  dispute  undoubt- 
.  edlv  belonged  to  the  State,  under  the  grants  inade  by  Congress, 
and  both  parties  claim  titie  under  grants  from  the  State.  The 
construction  placed  by  the  Secretuy  upon  the  act  of  1849.  and 
the  revocation  of  his  order  approving  the  location  of  8[cuaday, 
did  not  and  was  not  intended  to  re-vest  the  land  in  the  United 
States.  On  the  contrary,  it  affirmed  the  titie  of  the  State ;  and 
its  only  olgect  was  to  secure  to  Louiriana  the  ftill  bencdit  of 
bctii  of  the  grants  made  by  Congress,  and  leaving  it  to  the 
State  to  dispose  of  the  lands  to  sudi  persons  and  in  such  man- 
ner as  it  should  by  law  direct  It  certainly  mve  no  right  to 
the  plaintiff  in  ^ror.  He  admits  the  titie  of  the  State,  and 
daims  under  a  patent  enmted  by  the  State.  H'ow,  whether 
4his  patent  conveyed  to  nim  atitie  or  not,  depended  ^together 
upon  the  laws  of  Louisiana,  and  not  upon^the  acts  of  Congress 
or  the  acts  of  any  of  the  officers  pr  authorities  of  the  General 
Government.  It  was  a  questbn,  tiierefore,  for  the  State  courts. 
And  the  Supreme  Court  of  tiie  State  have  decided  that  this 
patent  could  convey  no  right  to  the. land  in  question,  because 
me  Stete  had.  parted  from  its  titie  by  a  patent  previously 
granted  to  Scudoay,  the  defendant  in  error.'  The  ri^ht 'claim- 
ed by  the  plaintiff  in  error,  which  was  denied  to  him  by  the 
State'court,  did  not  therefore  depend  upon  any  act  of  CongiemL 
or  the  validity  of  imy  authori^  exercised  under  the  UDited 
States,  but  exclusively  upon  the  laws  of  Louisiana.  And  the 
Supreme  Court  of  the  State  have  decided  that,  according  to 
tiiese  la^,  he  had  no  title,  and  that  the  land  in  question  be- 
longed  to  the  grantee  of  the  elder  patent.' 

We  have  no  authority  to  revise  that  jud^ent  by  writ  of 
error;  and,  this  writ  must  therefore  be  dismissed  fer  want  of 
Jur^dictioiL    . 
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WxLLUK  Thomas^  Soitthwobth  BABns^  Kjoravol  Rvssill, 

AMD  OTHBRBy  OWVXU  01  THl  BaSQVI  LaUKA,  AFFILLART8y 
V.  JAMB8  W.  ObBOBIT. 

Tli«  mMtit  ^  a  vtHel  hM  p^firar  to  create  a  Umi  19091  it  Ibr  rtpain  and  npfiim 
obtained  ia  a  fbreifn  post  in  a  ease  of  aoeeeritj;  uid  be  d6ee  to  without  a  boU 
tomiy  bond^  when  ne  obtaing  thep,  In  a  eaie  of  nennirily,  on  tbe  credit  of  tbe 


It  li  not  material  wbotbor  'tbe  im^ed  bjpotbocalion  Is  nado  dlne^jr  to  Ibo 
Airniebcn  of  ropain  end  fi^pUeei  or  to  one  wbo  lende  moncji  on  tlie  credit  of 
tbo  tccmI,  in  a  caee  of  neoeoiifyi  to  pay  tncb  ftuniehen. 

T|iii  power  of  tbe  maater  extends  to  a  case  wbere  be  Is  abartenr  and  fecial 

*  owner  pfo  AaffifNL 

But  tUs  antb^i^  onlj  exists  in  oases  of  booessltj,  and  it  Is  tbo  dnty  of  tbt 
lender  to  see  tbat  a  case  of  i^parent  neeessltj  fbr  a  loan  exists. 

Henoeu  wbere  tba  master  bad  reoeiTed  flreigbt  money,  end,  witb  tbe  assistance  of 
tbe  libellants,  inTested  it  in  a  sMes  of  adTientoves  as  a  SMiebaat,  nact^  cairied 
on  bj  meaas*of  tbe  reeseli  {be  command  of  wbkb*  bo  bad  deeerted  for  tbe  pnr- 
'  pos9  of  condnctlng  tbese  adrentores,  and  money  was  adfanoed  hj  tbe  libdlants 
to  enable  tbe  mister  to  repair  and  snppty  tbe  TcsseL  and  pnrcbase  a  cargo  to 
be  transported  anil  sold  in  tbe  conrso.of  sncb  ;priTate  adrentores;  and  tbo 
freight  mon^  earned  bj  tbo  Tcssel  was  snacfettt  to  paj  for  tbo  repairs  and 
sallies,  and  might  baTo  boon  commanoed  for  that  use  if  It  had  not  been, 
wxongrallf  dlTortod  firom  it  far  tbe  master,  witb  the  asststanee  of  tbo  libeQaats^ 
11  was  held  tbat  tbe  latter  bad  no  ^en  on  tbo  reesel  for  their  adrancee.  * 

.  Thib  was  an  appeal  from  ihJd  C&roiiit  Oourt  of  the  United 
States  for  the  district  of  Maijland. 

.  It  was  a  libel  filed  in  the  District  Court  by  James  W.  Os- 
boRL  of  the  dly  of  Baltimore^*  against  the  barque  Laorai  her 
tackle,  apparel,  and  fonutare,"^  OsWn  bemie  the  assignee  of 
Loring  ft  Co..  merchants  in  Yalnaraiso.  'fne  ba^ne  Lanra 
belonged  to  Plymonih,  in  Massa<mQsetts,  and  4ie  lien  claimed 
was  for  supplies  and  repairs  furnished  to  the  vessel  at  Yalpar 
raiso.  The  District  Court  decreed  that  there  was  due  to  we 
libellant  the  sum  of  |2,910i28,  with  interest  froin  the  1st  of 
April,  1852,  which  decree  was  affirmed  in  the  Cucuit  Court 
The  case  was  argued  at  the  preceding  term,  and  held  under 
a  cum  o^&niMird  vuft  until  the  present.    '        . 

The  ^circumstances  of  Ihe  case  are  set  forth  with  great  paiw 
ticularily  in  the  opinion  of  the  court,  and  need  not  be  re- 
peated. 

It.  was  argued  by  Messrs.  Brune  and  Brcwn  for  the  appel- 
lants, and  by  Messrs.  WalUs  and  J.  M.  Thomas  for  the  ap^ 
pellee; 

Some  of  the  points  made  by  counsel  related  to  particular 
itei^s  in  the  accounts  between  the  parties,  which  it  is  not 
deemed  necessary  to  notice  in  this  report  .  Those  which  re* 
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ftned  to  the  points  decided  by  the  oonrt  weire  the  following, 

lirsL  That  no  lien  on  the  Laniu  was  created  for  the  ex* 
penaee  paid  and  supplies  ftamished  by  Loiing  k  Co.,  as  per 
their  accoont,  and  that  Phineas  Leach,  on  whose  order  or  re- 
quest &ey  were  paid  and  fombhed,  was  not  tfien  the  master 
of  the  barqnei  and  no  one  but  the  master  can  create  an  imr 
plied  lien  on  a  vessel.  Conlding's  Admiralty^  59;  Flanders 
oh  Shipping,  181;  Flanders's  Maritime  Law,  174,  175,  186; 
Stoiy  on  i^i^cy,  sects.  116  to  124;  Curtis  on  Merchant  8«^ 
men,  76^165  to  185;  The  St  Jago  de  Cuba,  9  Wheaton,  409, 
416;  The  Phebe,  Ware,  275;  Sarchet  v.  Sloop  Davis,  Crabbe, 
199,  200,  201;  Jones  t.  Blum,  2  Richardson,  475,  476,  479, 
480;  Thorn  v.  fficks,  7  Oowen,  700 ;  James  v.  Bizl^,  11  Mass., 
87,  88,  40,  41;  Sproato.  Donnell,  20  Maine,  187,  ISIB;  Thomp- 
son 9.  Snow,  4  Maine,  268,  269;  Mann  v.  Fletcher,  1  Gray, 
(Mass.,)  128, 129, 180;  Webb  v.  Peiroe,  1  Curtis  C.  C.  R.,  105 
to  118 ;  Beeve  o.  Davis,  1  Ad.  and  E.,  812 ;  Mintum  v.  iJLij^ 
nard,  17  Howard,  477;  The  Aurora,  1  Wheaton,  108;  Oreen- 
way  V.  Turner,  4  Md.,  296,  808,  804;  Young  v.  Brander,  8 
East,  12;  Frazer  v.  Marsh,  18  ib.,  288;  Bonrt  v.  The  John 
Jay,  17  Howard,  401 ;  Abbot  on  Shipping,  128 ;  1  Bell's  Com., 
506}  The  Jane,  1  Dod.,  461;  2  Starr^s  ^titutions,  958,  95& 
962,966;  OUpin,  548. 

Second.  At  the  time  when  the  supplies  in  question  were 
fturnished.  Leach  had  ceased  to  be  captain,  and  had  become  a 
merchant,  doing  business  in  Valparaiso,  in  the  counting-room 
of  Loring  k  Co.  As  to  the  Laura,  he  was  a  wrong-doer,  im- 
pfroperly  detainine-her  from  her  owners,  and  using  her  as  his 
owiL  And  the  mcts  which  came  to  the  knowlrage  of  Lo- 
ring &  Co.  were  sufficient  to  have  put  them  on  the  inquiry  as  to 
the  legality  6f  the  right  which  Leach  claimed  to  exercise  over 
the  Laura,  and  such  an  inquiry  would  have  enabled  them  to 
asoertain.that  he  had  no  such  right.  They  had  therefore 
constructive  notice  of  all  the  &cts  to  which  such  an  inouiiy 
might  have  led.  Curtis  on  Seamen,  151  to  153 ;  Carr  v.  Hec- 
tor, 1  Curtis  C.  C.  It,  898,  and  cases  there  cited;  Ringgold  v. 
Biyan,  8  Md.  Ch.  R.,  49S;  Magruder  v.  Peter,  11  G.  and  J., 
^8;  Baynard  v.  Norris,  5  Gill,  468;  Oliver  v.  Piatt,  8  How., 
479,  495;  Harrison  9.  Vose,  9  How..  872.    , 

The  points  mode  o^  the  part  of  tne  appellee,  so  far  as  they 
were  included  in  the  dcci^ou  of  the  court,  were:  • 
'  !|..  That  whether  Leach,  by  the  terms  of  the  contract  under 
*which  he  navigated  the  barque,  was  or  was  not  to  be  regarded 
as  her  temporary  owner  at  ^e  time  when  the  repairs  and 
aupplies  in  controversy  lyere  furnished,  and  whether  the  gen- 
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eral  owners  were  or  were  not  bound  personallj  by  bis  oon- 
tracts  for  necessaries;  be  wlui  at  all  events  master  of  ibe 
barqne,  and  imposed  a  lien  'in  rem^  by  ordering  and  recehring 
sncn  repairs  and  supplies  for  ber  in  a  foreign  port.  His  rela- 
tion to  tbe  vessel,  so  far  as  tbis  legal  eonseqaence  of  bis  acts 
is  involved,  was  not  altered  by  nis  baving  'temporarily  in* 
trusted  Easton,  bis  mate,  with  ber  Navigation,  nor  was  tbe 
responsibilily  of  the  vessel  berself  to  Loring  k  Co.,  for  repairs 
ana  supplies,  at  all  affected  b^  tbe  seetet  agreement  between 
Leacb  and  tbe  owners,  of  wbicb  Loring  &  Co.  were  ignorant. 
Tber  OenGrial  Smitb,.4  Wbeaton,  488;  Tbe  Brig  ]!4estojr,  1 
Sumner,  78;  Tbe  Scbr.  Tribune,  8  Sumner,  149, 150;  ArOmr 
V.  Scbr.  Cassius,  2  Story,  92  to  94;  Tbe  Barque  Cbusah,  ib., 
467 ;  Tbe  William  and  Emmeline,  1  Blatcbford  and  Howland, 
71;  Webb  v.I^erce,  1  Curtis,  110;  Artbur  v.  Barton,  6  Jtfees. 
and  Wellsby,  142;  The  St  Jago  de  Cuba,  9  Wbeaton,  409; 
Bicb  V.  Coe,  Cowper,  686 ;  Beeve  9.  Davis,  1  Adol.  and  EUis^ 
815 ;  Sorcbet  r.  Sloop  Bavis,  Crabbe,  201 ;  StOry  on  Ag&acv^ 
sects.  86, 120;  Scofield  v.  Potter,  Davis,  897;  ^orihr.  Bng 
Eiuple,  Bee's  Rep.,  78$.  L'Arina 9.  BrigExcbange,  ib.,  198;  1 
Bell's  Com/ 525,  526;  Tbe  Virgin,  ^Teters,  552,  558;  Hays 
V.  Pacific  Steamboat  Co.,  17  Howard,  898,  599 ;  Pevroux  v. 
Howard^  7  Peters,  841;  Bevons  v.  Lewis,  2.  Paine  s  C.  0. 
Bep.,  207, 

jZ.  Tbat  even.if  Easton  is  to  be  regarded  aQ  master,  at  ^e 
time  wben  tbe  repairs  and  supplies  were  fumisbed,  tbe  fiict 
{hat  tbey  were  so  fumisbed,  wiui  bis  knowledge  andJSSSsent 
and  under  bis  superintendence,  is  sufficient  to  cbarge  tbe 
barque  witb  the  usual  maritime  lien,  notwitbstanding  tbat 
Leacb  mw  bave  ordered  or  directed  tbem.  Stewart  v.  Hall, 
2  Dow,  8z;  Yoorbees  v.  Steamer  Eureka,  14  Missouri  Rep.,  56. 

8.  Tbat  tbe  emus  of  sbowing  a  waiver  of  tbe  customarv 
maritime  lien,  by  giving  credit  to  Leacb,  re8t€C  On  tbe  appel- 
lants, and  tbey  must  not  only  sbow  tbat  sucb  credit  was  given, 
but  tbat  it  was  exclusive,  and  witb  tbe  intent  to  forego  all  re- 
course m  rem.  It  will  be  aivued  tbat  tbere  is  not  only  an  en- 
tire fitilure  of  proof  to  tbat  enect  on  tbe  part  of  the  appellants, 
but  tbat  tbe  circumstances  of  tbe  transaqtion,  tbe  mode  of 
making  tbe  cbanes,  and  tbe  certificates  required  from  Leaob^ 
to  tbe  validitv  of  tbe  accounts  against, ibe  ^< barque  and  own- 
ers," ^U^estaotisb  affirmatively  mat  the  credit  of  tbe  vessel 
was  especially  looked  to,  and  tbe  usual  remedy  against  ber' 
particularly  reserved*  Ex  parte  Bland,  2  Rose,  92 ;  Stewart 
V.  Hall,  2  j^ow,  29,  87,  88;  The  Barque  Chusan,  2  Stoir,  468; 
Peyroux  v*  Howard,  7  Peters,  844 ;  The  Brig  Nestor^  1  Sum* 
ner,  75 ;  North  t.  Brig  Eagle^  Bee,  78. . 
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4.  That  even  if  the  relation  of  Leach  to  the  vessel  was  not 
tnch  as  necessarily  to  raise  an  implication  of  lien,  from  his 
mere  contract  for  repairs  and  supplies,  he  had,  nevertheless^ 
the  right  to  pledge 'the  vessel  expressly.  The  proof  shows 
that  he  did  ttus,  and  the  lien,  thus  expressly  imposed,  being 
of  a  maritime  nature,  became,  praprio  viaore^  emorceable  in 
admiralty.  Alexander  v*  Ghiseiin,  6  Giu,  182;  Sullivan  v. 
Tuck,  1  Md.  Chan.  Bep.»  62, 68;  The  Brig  Nestor,  1  Sumner, 
78 ;  The  Schooner  Manbn,  1  Story,  78 ;  The  Hllaritjr,  1  Blatohr 
fold  and  Howland,  92,  98;  Bogart  v.  The  John  Jay,  17  How- 
aid,  401 ;  The  Brig  Draco,  2  Stoiy,  177, 178. 

6. .  That  Captwi  Leach  was  introduced  to  the  confidence  of 
Messrs.  Lorin^  k  CSo.  b^  his  position  as  master  of  the  Laura^ 
and  derived  his  credit  with  tiiem  altogether  from  that  position ; 
that  they  were  ignorant  of*  his  contract  with  his  owners,  and 
of  his  violation  of  it,  and  tiie  dissatisfiEu^on  of  the  owners 
therewith;  that 'Leach  was  held  out  to  the  world  by  the  ap- 

Eellants  ais  master  of  the  Laura,  with  the  usual  right  to  bind 
er  by  his  proper  oontrai&ts ;  that  Messrs.  Loring  f  Co.,  by  the 
repairs  ana  supplies  in  controversy,  not  onlv  improved  the 
vessel  as  tiie  property  of  the  owners,  but  enabled  her  to  earn 
fireights  for  their  benefit;  ^t  such  was  the  result  of  all  their 
deaSngs  with  Leach  in  regard  to  the  barque,  which  were  fidr, 
liberal,  and  in  eood  fidth;  that  the  misconduct  and  ^insolvency 
of  Leach,  and  Ms  fiiilure  to  nay  over  the  balimce  of  freights, 
ftamish  no  justification  to  ue  owners ,  in  repudiating  the  re- 
sponsibilities of  the  barque,  especially  after  tneir  adoption  of 
the  Irery  voyage  for  which  tiie  repairs  and  supplies  were  fur- 
nished, by  the  act  of  their  agent,  Weston,  in  receiving  a  part 
of  the  proceeds  of  the  cargo,  and  diminishing  to  that  extent 
the  security  of  Loring  &  Co. 

Mr.  Justice  CURTIS  delivered  the  opinion  of  the  court 
This  is  an  appeal  from  a  decree  of  the  Circuit  Court  of  the 
United  States  for  the  district  of  Maryland,  sitting  in  admiralty. 
A  libel  was  filed  in  the  District  Court  by  the  appellee,  as  as- 
signee of  Loring  ft  Co.,  nierchants  in  Valparaiso,  assertine  a 
lien  on,the  barque  Laura,  of  Plymouth,  in  the  State  of  Mas- 
sachusetts, for  the  cost  of  repairs  and  supplies  furnished  to 
that  vessel  at  Valparaiso.  The  District  Court  decreed  for  the 
lien,  the  Circuit  Cour^  affirmed  that  decree,  and  the  claimants 
have  brought  the  cause  here  by  appeal. 
•  It  appears  that  in  January,  1849,  Phineas  Leach,  who  had 
reviously  been  in  command  of  the  barque,  contracted  with 
owners  to  take  her  on  what  is  termed^^^a  lay.*'  There 
docs  not  appear  to  have  been  any  written  contract  of  affreight* 
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ment  between  .them,  nor  are  ^e  terms  of  thieir  agreement 
folly  described  by  any  witness.  But  this  mode  of  employing 
vessels  is  so  common,^  and  its  terms  and  legal  effect  so  weU 
settled  by  long  osage^  it  has  been  so  often  before  the  conrts 
and  the  subject  of  ad(]ndication,  that  no  embarrassment  is  feh 
by  us  concerning  the  tenns  and  conditions  on  whicb  Leadi 
took  the  T^seL  - 

We  understand  from  his  testimony,  as  well  as  from  known 
nsage,  ascertained  and  adjudi<Med  on  in  the  courts,  that  ilie 
master  had  the  entire  possession,  cdnmiandy  and  navigation  of 
the  vessel;  that  he  was  to  etnploy  her  ui  such  freiehting  voyr 
a^  as  he  saw  fit;  that  he  was  to  victual  and  man  the  vessel  at 
his  own  expense;  that  the  owners  were  to  keep  the  .vessel  in 
repair;  that  from  the  gross  earnings  were  to  be  deducted  all 
port  charges,  and  the  residue  was  to  be  divided  into  two  equal 
parts,  one  of  which  was  to  belong  to  the  owners,  the  other  to 
the  master;  and  that  this  agreement  could  be  terminated  by 
the  restoration  of  the  vessel  to  the  owners  by  the  master,  or 
by  their  intervention  to  displace  him,  at  the  end  of  any  voy- 
a^  but  not  while  conducting  any  one  which  he  had  under- 
t&en. 

Having  possession-  and  oommiand  of  the  vessel  under  such  a 
contract,.  Leach  sailed  from  New  Orleans  in  Januarv,  1849. 
and  after  making  a  vo^aee  to  Bio  de  Janeiro,  he  sailed  for  and 
arrived  at  Valparaiso  in  November,  1849. 

It  is  necessaiy  to  state  with  some  particularity  the  voyages 
made  after  his  arrival  at  Valparaiso.  He  sailed  thence  in  Be- 
cember,  1949,  with  a  canro'  of  Chili  produce,  on  a  freight 
amounting  to  about  $7,000,  for  San  Francisco,  where  he  ar- 
rived and  delivered  the  car^.  He  went  thence  to  Talcuhana 
in  ballast;  and,  haidng  aii  intention  to  buy  a.  cargo  there  on 
his  own  account,  he  wrote  to  Loring  &  Go.,  from  8an  Fran- 
cisco, to  obtain  from  them  a  credit,' on  which  1^  raise  money 
to  pav  for  the  balance  of  the  cost  of  this  cargo,  after  aj>pro- 
priatmg  towards  it  the  frieght  money  in  his  hands.  Lonng  & 
Co.  granted  him  a  credit  for  $8,000,  to  bo  reimbursed  l)y 
Leacn's  draft  on  himself  at  Sani  Francisco,  at  five  per  cent 
premium.  At  Talcuhana,  Leach  drew  on  Lorii^g  &  Co.  for 
^7,000,  and  bought  doubloons ;  but,  not  being  able  to  procure 
a  cargo  there,  or  at'^faule,  he  sailed  to  Valparaiso,  where  he- 
arrived  in  July,  1850.  He  handed  over  to  Loring  &  Co.  the 
doubloons  and  the  proceeds'  of  his  freight  money^  which  was 
in  gold  dust^  and^  they  supt>lied  thla  vessel  and  purchased  a 
cargo  for  Leach's  account,  cnarging  a  jguaranty  commission  of 
five  per  cent  on  their  advances,  and  also  a  commission  of  two 
and  a  half  per  cent,  on  their  purchases.    They  rendered  Leach 
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an  acooxmty  in  which  he  is  charged  ipnth  the  supplies  of  the 
barmie  and  the  cost  of  the  cargo,  and  their  commuurionsy  and 
eredited  with  the  moneys  received  from  him. 

Leach  carried  this  cargo  to  San  Francisco;  and,  hayingsold 
it,  made  an  arrangement  with  the  mercantile  house  of  Flint 
Peabodr,  ft  Co.,  established  at  San  Frandsco,  that  he  wonla 
go  to  Valparaiso^  and  ship  cargoes  thence  to  them  on  tiicor 
and  his  joint  accoxmt,  draining  on  them  for  the  copt  Hub 
arrangement  was  not  limitea  to  cargoes  by  the  Lanraf,  bnt  was 
to  extend  to  snch  other  vessels  as  I^ach  might  take  np  for  the 
(tupose. 

Srom  San  Francisco.  Leadi  sailed  in  the  Lanra  to  Talcuhan% 
where  Ue  saw  one  of  tne  firm  of  Loring  k  Co.,  who  gave  him 
a  credit  for  $10,000  to  bny  a  cargo  there.  He  purchased  part 
of  a  cargo;  bnt,  not  bein^  able  to  complete  i^  went  to  Val- 
naraiso,  where  he  anived  m  Majy  1851.  He  then  informed 
Iiorixig  k  Go.  of  his  ammgement  with  Flint,  Peabody,  k  do., 
and  uey  agreed  to  advance  him  funds,  to  enable  him  to  carry 
the  arrangement  into  eflfect-— to  be  reimbursed  b^  remittances 
from  San  Francisco,  with  five  per  cent,  commission,  and  one 
per  eent  a  month  for  interest  He  accordinglv  left  tibe  vessel, 
putting  Easton,  his  mate,  in  command;  ancl  Loring  &  Go. 
purofa^wed  the  residue  of  Ihe  duvo  for  the  Laura,  charging  its 
cost  to  the  joint  account  of  Leaw,  and  Flint,  Peabody,  fc  Co., 
and  ihe  Laura  sailed  in  MajT)  IS^l^  for  San  Francisco.  She 
returned  iu  ballast  to  Yalparaiao  in  March,  1852;  and  at  that 
time  the  prindp^al  bills  for  renairs  and  sufmlies,  claimed  in 
this  esse,  were  incurred.  Li  March,  1862,  tiie  Laura  again 
sailed,  under  Easton's  comn^md,  for  San  Francisco,  via  Peyta, 
where  she  touohed  to  complete  her  cargo,  and  Easton  there 
dzfsw  a  bill  on  I^oring  k  Co.  to  reimburse  advances  made  to 
him  in  that  port— purtiy  to  pay  for  cargo  purchased  there, 
andpartiy  to  pay  for  supplies  and  port  charges. 

The  Laura  returned  to  San  Fraucisco  in  September,  1852, 
where  she  was  taken  possession  of  by  Captain  Weston,  who 
had  been  sent  there  by  the  owners  to  brine  her  home.  The 
owners  gave  no  conscAt  to  the  above-descriDed  proceedings  of 
Leach  in  respect  to  the  use  and  employment  of  the  barque. 
From  the  time  when  Leach  left  the  command  of  the  Laura^  in 
May^  1851,  he  remained  in  Valparaiso,  and  by  means  of  ftlnds 
fhmished  by  Loiing  k  Co.,  and  with  tiieir  a^istance,  he  pur- 
chased and-  made  six  diipments  of  cargoes  by  vessels  other 
than  the  tiaura,  under  Ids  arrangement  with  Flint,  Peabody, 
k  Co.,  and  Lorine  k  Co.  He  lutd  a  desk  in  the  counting* 
house  of  Loring  ft  Co.,  and  there  transacted  his  business. 
'  Setting  aside  all  tiie  spedid  &cts  of  this  case,  and  viewing  it 
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only  as  an  ordiaaiy  transaction^  by  which  the  master  of  an 
American  vessel  procnred  repairs  and  supplies,  and  advances 
of  money  to  pay  for  repairs  a6d  supplies,  in  a  foreign  port| 
the  first  question  which  arises  is,  whether  he  had  power  to 
hypothecate  the  vessel  as  a  securily  for  their  payment,  other* 
wise  than  by  a  bottomry  bond«  which  must  maKe  the  payment 
dependent  on  the  arrival  of  the  vessel,  and  creates  no  personal 
liability  of  the  owners. 

We  understand  it  to  b^  definitely  settled  by  the  cases  of 
Stainbank  v^  Fleming,  6  £ng.  L.  and  Eq.,  412,  decided  Dv  the 
Court  of  Common  Pleas  in  1851,  and  Stainbank  v.  Bhepnard, 
20  Eng.  L.  and  Eq.,  547,  on  writ  of  error  in  the  Exchequer 
Chamber,  so  late  as  1858,  that  by  the  law  of  England  the  master 
of  a  ship  has  not  power  to  create  a  lien  on  the  vessel  as  security 
for  the  payment  for  repairs  and  supplies  obtained  in  a  foreign 
port,  save  by  a  bottomry  bond ;  that  ne  can  only  pledge  his  own 
credit  and  that  of  his  owners,  but  cknnot,  bv  any  act  of  his, 
^ve  the  creditor  security  on  the  vessel ;  wnile,  at  the  same 
tune,  the  person&l  liabilily  of  the  owners  continues.  ^  Neither 
of  tiiose  learned  courts  considered — ^perhaps  there  was  no  oc- 
casion for  them  to  consider^— (Pope  v.  Mckerson,  8  Story's  B., 
465,)  what  should  be  the  effect,  m  an  English  tribunal,  of  the 
law  of  the  place  where  the  repairs  and  supplies  were  obtained, 
if  that  .law  tacitlv  created  a  lien  on  the  vessel.  See  Story's 
Con.  of  Laws,  §  822  6,  401-'8.  These  decisions  rest  merely 
upon  the  want  of  authority  in  the  master,  according  to  the 
law  of  England,  to  create,  by  his  own  ac^  an  absolute  hy- 
pothecation of  the  vessel  as  security  for  a  loan.  But  the  mari- 
time law  of  the  United  States  is  settled  otherwise— -in  harmony 
with  the  ancient  and  general  maritime  law  of  the  commerdai 
world.  The  master  ot  a  vessel  of  the  United  States,  being  in' a 
foreign  port,  has  power,  in  a  case  of  necessity,  to  hypothecate 
the  vessel,  and  also  to  bind  himself  and  the  owners,  personally, 
for  repairs  and  supplies ;  and  he  does  so  without  any  express 
hypotnecation,  when,  in  a  case  of  necessity,  he  obtams  them 
on  the  oredit  of  the  vessel  without  a  i>bttomry  bond.  The  ship 
Qeneral  Smith,  4  Wheat,  488 ;  Peyroux  v.  Howard,  7  Peters, 
«24, 841;  TheYirgin,  8  Peters,  588;  The  Nestor,  1  Story,  78; 
The  Chusan,  2  Stom  455 ;  The  Phoebe,  Ware*s  R.,  268 ;  JDavis 
V.  Child,  Daveis's  K.,  12,  71 ;  The  IVilliam  and  Emeline,  1 
Blatch.  and  How.,  66;  Davis  v.  A  New  Brig,  Oilpin's  R,  487; 
Sstfchet  V.  The  Davis,  Crabb'e's  R.,  185. 

It  is  not  material  whether  the  hypothecation  is  made  directly 
to  the  fiimishers  of  repairs  and  supplies,  or  to  one  who  lencb 
money  on  the  credit  oi  the  vessel,  in  a  case  of  nec^ity,  to  pay 
such  furnishers.    ^Through. all  time,"  says  Yali%  '^by  the 
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use  and  custom  of  the  seas,  it  has  been  allowable  for  the  mas- 
ter to  borrow  money,  on  bottomry  or  otherwise,  upon  the  hall 
and  keel  of  the  vessel,  for  repairs,  provisions,  and  other  neces- 
.saries,  to  enable  him  to  oontmae  tne  voyage; "  Com.  on  Art 
19,  Ord.  of  1^81 ;  and  this  assertion  rests  upon  snfficient  au- 
thority. The  Roman  law,  de  exercitoria  actioni,  D.  14,  1, 
authorized  a  simple  loan«  and  does  not  confine  the  master  to 
borrow  on  bottomry.  The  Consnlat  del  Mare,  ch.  104, 105, 
286,  the  laws  of  Wisby,  art  18,  the  laws  of  Oleron,  art  1,  Le 
Ooidon,  ch«  v,  art  88,  the  French  ordinance  of  1681,  art  19, 
as  well  as  the  present  French  code  de  commerce,  art  284,  con- 
ear  in  idlowin^  the  master  to  contract  a  simple  loan,  in  a  case 
of  necessity,  bmding  on  the  vessel.  A  difterence  of  opinion 
exists  between  Yalin  and  Emerigon,  conceminir  the  power  of 
the  master  also  to  bind  the  owner  to  accept  bifis  of  exchange 
for  the  snm  borrowed ;  bat  they  concnr  in  opinion  that  the 
master  has  power  to  contract  a  loan  to  pay  for  repairs  and 
supplies,  and  to  give  what  we  term  a  hen  on  the  ship  as 
security,  in  a  case  of  necessitj^.  See  Yalin's  Com.,  art  19; 
Emerigon's  Con.  i  la  Orope,  ch.  4,  sec.  11 ;  vol.  2,  pp.  484,  &c. 
In  another  place,  ch.  12,  sec.  4,  Emerigon  observes,  ''It  mat- 
ters little  whether  one  has  lent  money  or  famished  materials." 
The  older  as  well  as  the  more  recent  commentators  are  of 
the  same  opinion.  Euricke,  765 ;  Loccenius,  lib.  8,  ch.  7,  n.  6 ; 
St^mannus,  417,  n.  107 ;  Boulay  Paty  Oours  de  Droit,  Com. 
tit  1,  sec  2,  .vol.  1,  p.  89,  and  tit  4,  sec.  14,  vol.  1,  pp.  151-'8 ; 
Pardessus  Droit  Com.,  voL  8,  n.  681, 644, 660;  Pardessus  CoL, 
voL  2,  p.  225,  iiote.  The  subject  1^  been  elaborately  exam- 
ined by  Judge  Ware,  in  Davis  r.  ChUd,  Daveis*s  R.,  75,  and 
we  are  satisfied  he  arrived  at  the  correct  result 

Nor  do  we  think  the  fiust  that  the  master  was  charterer  and 
owner  pro  hoe  vice  necessarily  deprived  him  of  this  ^wer.  It 
Ib  true  It  does  not  exist  in  a  place  where  the  owner  is  present 
(The  St  Jam  de  Cuba,  9  Wheat,  409.)  But  this  doctnne  can- 
not be  safety  extended  to  the  case  of  an  owner  pro  hoe  vice  in 
command  of  the  vesseL  Practically  this  special  ownership 
leaves  the  enterprise  subject  to  the  same  necessitiea  as  if  the 
master  were  master  merely,  and  not  charterer,  and  the  mari- 
time law  gives  1dm  the  same  power  to  borrow  to  meet  that 
necessily,  as  if  he  were  not  charterer.  The  Consulat  de  la 
Mer,  ch.  289,  (2  Par.  Col.,  887,)  has  provided  for  tiie  verv  case, 
for  it  makes  the  interest  of  the  general  owner  responsible  for 
the  contracts  of  the  master  who  has  received  the  vessel  ^^en 
eommande;**  and  one  species  of  this  contract  was  what  we 
should  term  **  a  lay  " — ^that  is,  a  participation  in  profits.    Vide 
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2  Par.  C!oL,  186,  note  8;  62,  note  1;  49,  note  4;  and  the  cop- 
ters there  rafened  to. 

It  18  tme  the  master  cannot  bind  the  general  owners  pcnon* 
aUyforsuppUes  wUchhe,ascharterear.wastofhnush.  (Webb 
0.  Pierce,  1  Curtis,  110.)  Neither  oomd  he  bind  thekn  beyond 
the  value  of  their  shares  in  the  vesseL  under  the  ancient  man* 
time  law.  (Consulat,  ch.  84, 289,  and  Pardessus's  note,  yoL  2, 
p.  226.)  Emerigon  is  of  opinion  that  the  eflfeet  61  the  French 
ordinance  is  the  same.  (Con.'i  la  Grop^  ch.  4, .  sea  llA  In 
our  law,  if  the  master  is  the  agent  of  the  owners,  his  contracts 
are  obligatonr  on  them  persoiudly.  When  he  acts  on  his  own 
account,  he  does  not  create  any  obligation  on  them.  But  it 
does  not  follow  that  he  may  not  bind  the  vesseL  In  Blckox 
0.  Buckingham,  18  How.,  it  was  held  that  ^ntracts  of  af« 
fi^eightment  entered  into  by  the  master,  within  the  scope  of 
his  araarent  authority  as  master,  bind  tne  yessel  to  the  mer- 
ehandise  for  the  performance  of  such  contracts,  wholly  ine* 
spectiye  of  the  ownership  of  the  yessd;  and  whether  the 
master  be  the  agent  of  the  general  or  special  ownov- and  this 
upon  the  principle  that  the  general  owner  must  be  presumed 
to  consent  when  he  lets  the  yessel,  that  the  master  may  ma|pe 
such  contracts,  which  operate  as  a  tlM^it  hypothecalion  of  the 
vesseL  And  so  in  this  case,  we  think,  the  general  owners^ 
must  be  taJcen  to  havd  consented  that,  if  a  tese  of  necessitgr 
should  arise  in  .the  ^urse  of  any  voya^  which  the  master 
was  canyinff  on  for  the  joint  benefit  of  themselves  and  lum- 
seb^  he  might  obtain,  on  the  credit  of  the  vessel,  such  mppliea 
and  repiurs  as  shoula  be.  needftd  to  enable  him.to  continue  the 
joint  adventure..  This  presumption  of  consent  by  the  genonal 
owner  is  entertained  by  the  law  from  the  actfial  circumstances 
ofvthe  case,  and  from  consideratijons  of  the  convenience  and 
necessities  o^  the  commercial  world. 

But  the  limitation  of  the  authority  of  the  master  to  cases  of 
necessitv,  not  only  of  rejoin  and  supplies,  but  of  credit  to 
obtain  tnem,  and  the  requirement  that  the  lender  or  furnisher 
should  see  to  it,' that  apparentiy  such  a  case  of  necessity  ezistB, 
are  as  ancient  and  well  established  as  the  authority  itsei£ 

In  some  of  the  old  sea  laws,  they  are  dedareoi  in  express 
terms,  as  the^  were  in  the  Roman  law :  Aliquam  dili^ntiam 
in  ea  re  creditorem  debere  prsMtare,  D.  14, 1,  7;  navis  in  ea 
causa  ffaisset  ut  refici  deberet,  D.  14, 1,  7.  And  in  the  CSon- 
sulat  del  Mare,  ch.  107,  *^But  tl^e  merchant  should'  assure 
hunself  that-what  he  lends  is  destined  for  the  use  of  the  shi^, 
and  that  it  is  necessary  for  that  object'* 

A  reference  to  the  other  codes  cited  above  will  show  that  a 
case  of  necessity  was  uniformly  required;  and  the  .comments* 


BBOBMBEB  TEBM,  1866.  SI 

ton  all  agree^ihAt  if  one  lend  money  to  a  maatar.  knowing  he 
haa  not  need  to  borrow,  he  does  not  act  in  good  nith,  anaHie 
loan  doee  not  <{bl]«  Ihe  owner.  Yalin,  art  19;  Ibnerigon, 
Oon.  4  la  Grope,  <3l  4,  sec.  8;  and  ^e  older  commentaton 
dted  by  Jiim.  Bonlay  Paly  Ooim  de  Droit  Com.,  tit  I,  lee. 
2,  tit  iV,  see.  14;  and  see  ihie  autiiQritiee  dted  by  him  in  note 
l,p.l58. 

To  oonatitnte  a  oaae  of  i^yparent  neoeaaily,  not  only  mnat 
the  repairs  and  auppliea  be  needfol,  but  it  must  be  apparentiy 
neoessary  for  the  master  to  have  a  credit,  to  procure  them. 
If  the  master  has  fiinds  of  his  own,  which  he  onght  to  apply 


to  purchase  the  supplies  which  he  is  bound  bv  the  contract  oJT 
hirinj;  to  funush  mmseli^  and  if  he  has  fkmos  of  th,e  owners^ 
which  he  ought  to  apply  to  pay  for  the  repairs,  then  no  case 
of  actual  necesuty  to  lave  a  credit  exists.  And  if  the  lender 
knows  these  Sm^  or  has  the  means,  by  the  use  of  due  dili> 
gNice,  to  ascertain  them,  then  no  case  of  apparent  necesdty 
exists  to  have  a  credit;  and  the  act  of  the  master  in  procuring 
s  credit  does  not  bind  the  interest  of  the  general  owners  in  the' 
TesseL 

We  now  come  to  the  application  of  these;  principles  to  the 
easeatbar.' 

The  freight-money  earned  by  the  Laura  was  applicable,  and 
oug^t  to  have  been  applied,  hj  the  master,  to  tne  necesrities 
of  the  vessel;  the  one-hal^  (after  deducting  port  charges,) 
which  belon|;ed  to  himself  should  have  been  applied  tp'pay 
the  wages  of  tiie  crew,,  and  obtain  supplies  for  the  Yessel;  the 
other  hal^  which  belonged  to  the  owners,  to  paying  for  neoes- 
aarrrepauns. 

The  amount  of  tins  freight-money  actually  earned  and  re- 
cdyed  was  about  $12)000.  Besidei  this,  the  !Laiu:a  had  made 
two  Toyi^ges  to  San  Francisco,  witii  cargoes  belonging  to  Leach 
and  to  him,  and  Flint,  Beabody,  k  Co.,  before  the  bflls  now  in 
fuestion  were  incurred.  We  nesitate  to  declare  that  a  ma^ften^ 
who  takes  a  vessel  on  <<a  l»ir,*'  can  use  it  tq  cariy  cargoes  of 
his  own.  The  practical  difnrence  to  the  owners  is,  that  there 
can  be  no  agreed  rates  of  freight,  and  no  such  security  on  the 
careo  for  its*  payment,  as  the  marine  law  ordinarily  provides, 
and  as  the  owners  may  be  reasonably  considered  to  contem- 
plate when  they  let  tiie  vessel.  (Grade  v.  Palmer,  8  Wheat, 
006.)  But  thb  point  has  not  been  acyudicated  on  by  the  courta, 
nor  does  this  case  fhnush  any  evidence  of  what  the  usa^  b  in 

21s  particular.    Waiving  a  decision  of  this  question,  it  is,  at 
I  events,  clear  the  vessd  earns  for  tiie  owners  a  reasonably 
rht'bjr  caning  carM  of  tiie  master;  and,  accordii^ 
fonce  in  this  case,  iSat  reasonable  freight  must  have  been 
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Bet  down  for  each  of  the  two  voyages  on  which  the  cargo  of 
the  master  was  carried,  at  the  sum  of  $7,000,  that  being  the 
sum  earned  on  the  preceding  voyage  between  the  same  ports, 
and  there  bein^  no  evidence  be&re  ns  of  a  change  in  the  price 
of  freights  in  tne  intermediate  periods ;  so  that  when  these  ex- 
penses, now  in  qaestion,  were  incurred,  the  master  had  re- 
ceived in  money,  as  freight,  $12,000,  and  must  be  taken  to 
have  received,  in  the  enhanced  value  of  his  own  merchandise, 
through  its  carriage  to  Ban  Francisco,  $14,000  more.  The 
amount  previously  expended  by  him  for  repairs  and  supplies, 
at  Valparaiso,  does  not  appear  to  have  exceeded  $8,000.  The 
amount  expended  at  San  Francisco  does  not  appear,  but  there 
is  no  reason  to  suppose.it  was  considerable. 

In  July,  1850,  lioring  k  Co.  received  from  Leach  his  funds, 
supplied  him  with  crecut,  and  purchased  a  cargo  for  him.  In 
May,  1851,  they  made  themselves  parties  to  an  arrangement, 
under  which  Leach  was  to  quit  the  command  of  the  vessel,  and 
become  a  merchant,  resident  at  YalpaiaiBO.  Whether  they  did 
or  did  not  know  Leach  had  the  vessel  on  a  lay,  this  was  obvi- 
ously wron^  as  respected  the  owners ;  for  though,  under  a  lay, 
the  master  is  owner  pro  Jioc  vieCj  yet  there  is  a  personal  confi- 
dence reposed  in  him  as  master,  which  he  cannot  delegate  to 
another,  except  in  case  of  necessity.  Before  the  credit  now  in 
question  was  given  by  Loring  k  Co.,  they  not  onlv  had  notice 
tnat  Leach  hi4  wrongfully  deserted  the  command  of  ihe  ves- 
sel, and  had  diverted  the  freight  which  the  vessel  had  earned 
and  ought  to  have  earned  into  his  business  as  a  merchant^  but 
they  had  actually  assisted  him  to  do  so.  b^  receiving  freight 
money,  and  mingling  it  with  other  funds  m  their  hands,  out 
of  which  and  their  own  funds  they  made  advances  to  enable 
him  to  pay  for  cargoes;  and  they  acted  as  his  agents  in  their 

Surchase.;  and  thev  had,  moreover,  profited  brgely  by  so 
oing,  charring  high  rates  of  interest,  as  well  as  commissions. 

It  should  DC  added,  that  the  owners  have  received  nothing 
for  their  part  of  the  earnings  of  their  vessel,  during  all  these 
voyages ;  for  though,  since  his  return  to  this  country.  Leach 
has  rendered  his  accounts  to  the  owners,  they  refused  to  settle 
them,  as  rendered,  and  Leach  testifies  he  has  not  the  means  to 
pay  any  balance  due  to  them. 

In  such  a  state  of  facts,  we  are  of  opinion  Loring  k  Co.  had 
no  right  to  lend  Leach  money,  or  furnish  him  with  supplies 
on  the  credit  of  the  ship,  and  cannot  be  taken  to  have  done  so. 

Our  opinion  is,  that  inasmuch  as  the  freight-money  earned 
by  the  vessel  was  sufficient  to  pay  for  all  the  needfiil  repairs 
and  supplies,  and  might  have  been  commanded  for  that  use  if 
they  had  not  been  wrongfully  diverted,  no  case  of  actual 
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aeoeasitjr  to  ^letunber  the  vessel  existed;  and  as  Lorms^  k  Oo. 
aot  only  knew  this,  bat  aided  Leaoh  to  divert  the  peiAU 
money  to  other  objects,  ihldy  obtained  no  lien  on  the  vessel  for 
ibdr  advances. 

The  cause  most  be  remanded,  witii  directions  to  dismiss  the 
lib^  witli  costs. 

Mr.  Chief  Justice  TA^EY,  Mr.  Justice  MoLEAN,  and  Mr. 
Justice  WAYSMy  dissented,  and  Mr.  Justice  MoLBAN  and 
Mr.  Justice  WAYNE  concurred  with  the  Chief  Justice  in  the 
fcUowiDg  dissenting  opinion. 

Mr.  Caiief  Justice  TANEY  dissenting. 

I  dissent  from  the  judgment  of  ther  court  in  this  case,  and 
adhere  to  the  opinion  I  gave  at  the  circuit. 

The  principal  question  is,  whether  certain  repairs  and  sup- 
plies furnishea  to  the  barque  Laura,  of  Plymouui,  in  the  State 
of  Massachusetts,  while  she  was  in  the  port  of  Valparaiso,  in 
Ohili,  in  February  and  March,  1862,  are  a  lien  upon  thir 
vMseL 

The  i^pellants  are  citizens  of  MassachusetiB,  and,  at  the 
time  of  making  and  furnishing  these  repairs  andsuppUes,  and 
until  and  after  this  libel  was  filed,  were  the  owners  of  the 
barque.  She  was  built  for  them  at  Newbuiyport,  under  the 
superintendence  of  a  certain  Phineas  Leach,  thio  was  by  pro> 
ftnion  a  mariner.    After  the  vessel  was  completed,  she  was 

E laced  under  lus  command,  as  master;  and,  in  the  year  1841, 
e  and  the  i4[>pellants  agreed  that  he  should  sul  the  vessel  on 
what,  in  the  xiTew  En^and  ship-owning  States,  is  familiarly 
called  ^^  Ic^*' — ^that  is  to  say,  he  was  to  victmd  and  man  hwi 
pay  one-half  the  port  charses,  and  be  entitied  to  one-half  of 
the  freights  or  earnings.  This  is  the  contract,  as  stated  by 
L^ach  m  his  testimony.  iSTo  written  contract  is  produeedL 
Indeed,  contracts  of  this  description,  it  would  seem,  are  so 
well  known  and  understood  in  the  States  above  mentioned: 
that  they  are  often  made  <»*ally,  and  not  in  writing.  And 
when  the  owners  affree  with  a  mariner  that  he  shall  sail  the 
vessel  on  **a  lajf^'*  both  parties  understand  that  the  mariner  is 
to  take  the  command  of  her  as  master,  to  victual  and  man 
her,  and  pay  half  the  port  charges;  the  owner  to  keep  the 
vessel  in  repair,  and  the  freight  and  earnings  to  be  eoually 
divided  between  them.  Upon  a  contract  of  this  kino,  the 
vessel,  during  its  continuance,  is  .under  tiie  exclusive  control 
of  the  master,  as  respects  her  voyages  and  employment  He 
alone  has  the  right  to  determine  w&t  voyages  he  will  under- 
take — ^what  caigo  he  wiU  cany-^upon  wmtt  terms— and  to 
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what  ports  he  will  sail  in  search  of  freight.  His  share  of  the 
earnings  of  the  vessel  are  his  wages,  and  he  receives  no  other 
compensation  for  his  services  as  master. 

Before  I  proceed  to  state  the  £EU!ts  oat  of  which  this  contro- 
versy has  arisen,  it  is  proper  to  say  that  Leach  states  in  his 
testimony  that,  in  addition  to  the  contract  ahove  mentioned, 
it  was  agreed,  between  the  appellimts  and  himself  that  }ie 
should  have  the  right  to  become  a  part  owner  </f  tbe  vessel,  to 
to  the  amount  of  ojie-eighth,  whenever  he  paid  for  it.  But 
he  never  paid  anything  on  this  account,  and  never,  therefore, 
had  any  interest  as  part  owner';- and,  upon  his  return  to 
Plymouth,  in  1852,  as  hereinafter  mentioned,  when  his  con» 
nection  witii  the  Laura  ceased,  this  contract  was  cancelled. 
It  was  a  written  contract;  but  whether  it  was  a  part  of  his  con- 
tract to  sail  the  vessel  upon  ^'a  lay,"  is  not  stated  in  the  testi« 
mony. 

As  Leach  never  became  part  owner,  his  authority  over  the 
vessel  was  derived  altogetner  fit>m  his  contract  to  sail  her 
upon  the  terms  above  mentioned.  That  contract,  as  stated 
by  him,  was  indefinite  as  to  its  duration.  No  particular  time 
was  fixed  for  its  termination,  nor  the  happening  of  any  par- 
ticular event.  And  it  was  durine  the  continuance  of  tiulEr 
contract  that  the  vcnrages  were  made,  and  the  acts  done  which 
have  given  rise  to  this  controversy. 

The  material  fitcts  in  the  case  are  derived  mainly  fit>m  the 
testimony  of  Leach,  who  was  produced  as  a  witness  by  the 
owners,  who  are  the  appellants ;  and  it  requires  a  dose  and 
careful  scrutiny  to  understand  the  bearing  of  different  por- 
tions of  his  testimony  upon  the  different  points  raised  in  the 
argument.  The  examination  itself  under  the  commission  to 
take  testimony,  which  was  executed  at  Boston,  is  singularly 
involved  and  confused ;  and  the  answers,  I  regret  to  say,  often 
showing  a  disposition  to  prevaricate,  and  a  desire  to  make  the 
best  case  the  witness  could  for  the  owners,  and  against  the 
libellants. 

His  testimony  begins  by  describing  several  vovages  which 
he  made  in  the  ^ear  1849,  which  are  not  material  to  the  mat- 
ter in  issue,  until  he  comes  to  the  one  from  Bio  to  Yalj^araiso. 
This  was  his  first  vovage  to  the  Pacific,  and  he  arrived  at 
Valparaiso  in  November,  1849,  with  a  caigo  consigned  to 
Lonng  k  Co.,  the  libellants.  This  company  was  composed  of 
citizens  of  Massachusetts,  domiciled  at  ValpaiBiso  for  the  pur- 
poses of  commerce.  Li  December,  1849,  he  sailed  fit>m  Val- 
paraiso to  San  Francisco,  with  a  cargo  on  freieht ;  the  freight 
amounting  to  about  seven  thousand  dollars.  Beine  unable  to 
procure  a  cargo  on  freight  at  San  Francisco,  he  saibd  for  Tal- 
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cahiiftiia  in  ballast^  and,  no  freight  offoring  at  that  place,  he 
sailed  for  Manle  in  ballast^  but  was  prevented  from  entering 


to  pnrchase  a  cargo  for  the  Laura  on  his  own  acconnt, 
which  he  sailed  &r  San  Frandeoo,  where  he  aiziyed  in  Novem- 
berylSSO. 
While  he  was  in  San  Frandaco,  he  made  an  arrangement 
ith  FlintJPeabody,  &  Oo.,  of  that  place,  by  which,  upon  his 
retom  to  Chili,  he  was  to  purchase*  cargoes  on  joint  account,, 
and  ship  or  consign  them  to  that  house  at  San  Aancisco.  He 
was  to  purchase  cargoes  by  means  of  bills  drawn  on  them, 
and  they  were  to  honor  his  drafts.  There  was  no  limit  as  to 
the  time;  but  this  wreement  was  conditional,  and  was  to, 
de^nd  upon  the  abiuly  of  Leach  to  make  .arrangements  in' 
Ghili,  bv  which  he  could  raise  money  on  those  druts  to  pmv 
chase  tne  cargoes;  and  if  he  succeeded  in  Tnalring  those 
arrangements,  lie  was  to  remain  in  Chili  to  make  ue  pmv 
chases.  The  arrangement  was  not  confined  to  cargoes  by  the 
Laura,  but  he  was  to  buy  and  ship  according  to  his  judgment. 

When' he  left  San  Francisco,  he  innw  proceeded  to  TucA 
ana  in  ballast,  where  he  arriyed  in  jPebruary,  186L  He  met 
there  liir.  Bowe^,  one  of  the  firm  of  Loring  k  Co.,  and  told 
him  that  he.wanted  another  car^po,  but  had  not  money  to  buj 
it,  and  Bowen  thereupon  saye  lum  a  letter  of  credit  upon  his 
house  at  Valparaiso,  by  winfih  he  was  authoriaed  to  draw  on 
titem  for  ten  thousand  dollars,  payable  eij^t  days  after  sight. 
Being  unable  to  complete  his  carjgo  at  Talcanuana,  he  pro- 
eeedra  to  Valparaiso,  where  he  airiytdd  in  the  month  of  April 
or  May  foUowmff,  and  obtained  the  balance  of  Jiis  cargo  by 
the  aid  of  fturther  adyances  from  Loring  k  Co.  He  then 
mantioned  to  them  his  arrauMment  wil£  Flint,  Peabody,  k 
Co.,  and  asked  if  Loring  k  Co.  would  giye  him  fiunlities  in 
the  way  of  frinds  to  cany  out  this  arrangement.  Thej  aoeed 
to  advance  the  ftmds,  upon  an  interest  account  with  nipiy 
ehu]nnfE  five  per  cent,  ibr  adyances.  and  one  per  cent  a 
monm  for  int^est,  aii^'they  were  to  oe  paid  by  remittances 
from  San  Francisco  without  drawing  biUs. .  Leach  acceded  to 
this  arranmment,  and  directed  them  to  charge  the  cargo  then 
on  board  me  Laura  at  Valparaiso  to  the  joint  account  of  Flint, 
Peabody,  k  Cd^  and  himself  Leach.  He  then,  as  he  says, 
<<put  the  mate^  Beuben  S.  Easton,  in  as  master,"  and  sent  him 
to  Ban  Francisco,  Leach  remaining  at  Valparaiso.  This  was 
in  May,  1861,  and  he  remained  there  until  March,  1852,  csr^ 
rying  on  and  superintending  those  transactions. 
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^  this  period,  he  engaged  extensively  in 

boflineflflTahippine  cai^o^oes  by  omer  vesaelsy  aa  well  as  the  one 
bythe  Ijanra,  and  obtaining  the  means  of  purchasing  them 
by  the  arrangements  he  had  made  witli  Loring  k  Co.,  as  here- 
inbefore stated ;  and  he  had  a  desk  in  their  counting-house,  at 
which  he  transacted  his  business. 

The  Laura  did  not  return  again  to  Valparaiso  until  Februa- 
ry^ 1862.  ^  It  was  then  found »tnat  she  needed  repairs  and  sup-, 
plies  to  a  large  amount  to  fit  her  for  another  voyage ;  and 
Leach  also  wanted  funds  to  purchase  another  cargo  for  her. 
He  had  at  that  time,  it  seems,  determined  to  return  to  Plym* 
outh;  but  before  he  did  so,  he  wished  to  despatch  the  LauitL 
under  the  command  of  Easton,  on  a  voyage  to  Peyta  ana 
Panama,  wiHi  a  cargo  purchased  on  his  own  account.  He 
had  no  ftinds  for  either  purpose.  He  states  that  he  had  but 
$500,  and  this,  it  appears,  he  needed  for  his  personal  expenses; 
and  the  repairs  were  made  and  the  supplies  furnished  for  tiie 
vessel  by  Loring  &  Co.,  at  his  request,  to  the  amount  of 
$2,707.69.  Leacn  states  that  they  were,  necessary,  and  made 
and  furnished  with  economy;  th4t  he  was  himself  .on  board, 
superintending  and  directing  them ;  that  Easton  was  also  on 
board  assisting  him,  but  hi^l  nothing  to  do  with  orderiuj^or 
directing  them.  He  merely  executed  Leach's  orders.  The 
cargo  Was  likewise  purchased  and  paid  for  by  Loring  k  Co. 
for  Xeach,  and  at  his  request 

The  repairs  were  made  and  the  supplies  fumished  in  the 
latter  part  of  February  and  early  part  of  March,  1852,  and 
the  caivoput  on  board  immediately  afterwards.  The  invoice 
is  datea  "Valparaiso,  March  18th,  and  is  headed^  ^^ Invoice  of 
sundries  purchased  and  shipped  by  Loring  k  Co.,  on  board 
the  barque  Laura,  for  Peyta  and  Panama,  on  account  and  risk 
of  Capt  Phineas  Leach,  consigned  to  his  order,  for  soles  and 
returns  to  Larinp  ^  Cb." — the  aggregate  amount  being  $6,779.81« 
The  vessel  sailed,  as  soon  as  the  carm  was  on  boud,  under 
th^  command  of  Easton.  And  on  me  20th  of  Mardi,  two 
accounts  were  stated  by  Loring  k  Co. ;  one  for  the  repairs  and 
supplies  to  tiie  Laura,  and  the  other  l^ieir  private. or  personal 
account  against  Leach ;  both  of  which  were  signed  by  Leach 
on  that  day,  with  a  written  admission  that  they  were  correct 

The  first  mentioned  of  these  accounts  is  h^ed,  *^  Barque 
Laura  and  owners  to  Loring  k  Co.,  Dr.,"  and  states  the  partic- 
ular items  of  repairs  and  supplies.  amountin|^,  as  before  men- 
tioned, in  tiie  aggregatCLto  |2«707.69;  This  account  is  tiie 
matter  now  in  dispute.  The  other  is  headed,  *'  Dr.,  Capt.  P. 
Leach  in  account  with  Loring  ft  Co.  to  20th  of  March,  1862,*' 
showing  a  balance  due  ttom  I^ach  of  $8,627.69.   Among  other 
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items,  he  is  charged,  in  this  aoooimt,  with  the  amoont  of  the 
aooount  for  lepain  and  Bnppliee,  and  this  item  is  chawed 
IhnB---^' our  oc.  mfA  ior^  ixnm  — and  he  is  alao  chaiged  wilh 
the  amonnt  of  the  invoice  above  mentioned  thos — ^^  our  inooiee 
sundries  for  Laura  due  AprU  12,  1to2  "-^-showing  thai  the 
change  for  the  repairs  and  supplies  was  always  kept  separate  and 
distinct  firom  Leach's  personal  account. 

On  the  day  these  two  separate  accounts  were  adjusted  and 
n^ed  by  the  parties^  or  in  a  day  or  two  afterwards,  Xeach  left 
T^paraiso  forJPanama,  and  from  thence  proceeded  home.  He 
states  that  he  arrived  at  Boston  on  the  20th  of  iU>iil  following, 
and  it  appearsL  by  the  documttits  in  evidence,  t&it,  on  the  9ui 
of  July  next  aR»r  his  return,  the  am 

H.  "Weston  that  he  should  proceea  to  Panama,  orwherever  the 
vessel  was  lying,  and  assume  the  ^mmand  of  her  as  master : 
and,  after  fhlfilliiig  any  engagement  she  mieht  be  under,  diould 
proceed  with  her  ror  a  loiS  of  guano  on  freight,  or  anyoflier 
freight  that  could  be  obtained,  to  an  Atbmtic  port  Weston 
TOoceeded  accordingly,  and  arrived  at  Valparaiso  in  Beptembeor. 
The  Laura  arrived  there  about  a  fortniriit  afterwards,  when  he 
assumed  the  command,  and  Easton  lefther. 

In  the  execution  of  his  orders  from  the  owners,  Weston  pro- 
ceeded on  the  voyage  directed  by  tiiem,  and  then  brought  the 
vessel  and  cargo  to  Baltimore,  where  he  arrived  in  June,  1868; 
and  immediately  after  his  arrival  she  was  arrested  upon  Ihe 
libel  now  under  conmderation. 

This  narrative  of  the  frets  in  the  case  is  necessary  in  order 
to  understand  how  the  questions  discussed  at  the  iMir  have 
arisen.  There  are  other  circumstances  in  evidence,  relating  to 
difforent  points,  which  it  will  be  material  to  advert  to  more 
particulany  hereafter. 

.  As  I  have  already  said,  the  principal  matter  in  dispute  is, 
whetiier  the  repairs  and  supplies  furnished  to  the  barque  in  the 
port  of  Yelparaiso,  as  herconbefore  mentioned,  in  Tebniaary 
and  March,  1852,  were  a  lien  upon  tiie  vess^  at  the  time  this 
libel  was  ffled. 

Li  deddin^  this  question,  the  first  point  to  be  considered  is, 
in  what  relation  did  Leach  stand  to  the  vessel^  while  he  was 
sailimo^  her  under  this  contract?  Was  he  the  owner  for  the 
time  r  And  in  determining  tiie  legal  e£foct  and  operation  of 
contracts  made  by  him,  are  tiiey  to  be  regarded  as  the  contracts 
of  the  owner,  or  the  contracts  of  the  master? 

This  IB  a  question  of  the  highest  importance  to  the  commer- 
cial interests  of  this  countiy.  It  is'weu  known  that  almost  tho 
whole  of  our  immense  coairting  trade  is  carried  on  by  vessels 
owned  in  the  Nortlieastom  States  of  tiie  (Jnion ;  and  the  frr 
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greater  part  Cithern  an  sailing  imdercontracte  like  th^  And 
upon  onr  coaati  atonny  and  dangerona  aa  it  ia  at  certain  aeaaona 
ov  the  year,  very  aenona  damage  ia  often  anatained  by  flieae 
Teaaela,  and  heavr  amonnta  freqnently  reanired  and  obtained 
in  the  porta  of  other  Btatea  for  repaira  ana  aappliea  to  enable 
them  to  proceed  on  their  voyaMe. 

Now,  if  Leach  ia  to  be  regaraed  aa  owner  for  the  lime  when 
be  waa  sailing  the  Laura  nnder  the  agreement,  then  by  the 
maritime  law  the  repairs  and  anpplies  fomiahed  at  hia  request 
are  preanmed  to  have  been  fbmisned  iljK>n  hia  personal  ciMit, 
nnless  the  contrary  appears ;  and  in  that  view  of  the  subject^ 
Loring  k  Qo.  haye  not,  acnd  never  had,  any  lien  upon  tibe  vessel; 
and  the  libel  against  her  cannot  be  maintained,  Bnti^  ontiie 
coi^traiy,  Leacn  ia  to  be  regarded  aa  master,  and  as  making 
the  contract  by  virtoe  6$  his  anUiorily  over  the  baitjne  in  that 
character,  then  these  repairs  and  anppliea  in  a  foreign  port,  if 
neceasary  to  enable  the  vessel  to  proceed,  are  presumed  to  have 
been  made  on  the  credit  of  the  vessel,  nnless  the  contraiy  ap- 
pears, as  weU  as  on  the  cdedit  of  the  owners  and  Leach;  and 
in  this  aspect  of  the  case^  Loring  ft  Ck>.  had  a  lien  upon  her, 
which  they  may  enforce  m  this  proceeding  unless  it  has  been 
waived  or  discharged. 

These  are  Hie  established  prindples  of  maritime  law  in  this 
eountry,  aa  heretofore  recognisea  and  administered  in  the 
courts  of  the  United  States.  And  I  do  not  deem  it  necessary 
to  refer  to  English  cases,  or  to  the  decrees  .or  doctrinea  in  tfaie 
di£ferent  nations  on  the  continent  of  Europe,  which  have  been 
dted  in  the  argument,  because  I  consider  liie  rule,  as  I  have 
stated  it,  to  be  conclusively  settled  in  tlua  countrv  by  an  un- 
broken series  of  decisions  in  this  court  and  at  tne  dreuits. 
The  caae  of  The  General  Smith,  (4  Wheat,  448 ;)  The  St  Jago 
de  Cuba,  (9  Wheat,  416 ;)  and  the  case  of  Ramsey  v.  Allegre, 
(IS  Wheat,  611,)  explained  and  commented  on  in  the  case  of 
Andrews  v.  Wm  and  others,.  (8  How.,  578,)  may  be  regarded  aa 
the  leading  caaea  on  this  subject 

The  case  before  us  is  one  of  tlie  more  interest,  because  it  ia 
the  first  in  which  tiiie  construction  and  legal  effect  of  these 
contractafor  aailing  on  a  ^^&iy "  haa  come  up  for  dedaion  in 
thia  court .  They  are,  aa  I  have  aaid,  peculiar  to  a  particular 
portion  of  the  TJiiion,  and  are  acarcely  ever  to  be  found  in  tiie 
maritime  contraete  of  any  other  part  of  the  commercial  world.. 
They  are  also  comparatively  modem  in  their  uae.  And  if  it 
is  held,  that  a  peraon  ftirniahing  neceaaary  repairs  and  supplies 
in  a  formgn  port,  to  a  vessel  sailing  under  a  contract  of  thia 
land,  haa  not  a  remedy  agidnat  the  owner,  and  alao  a  lien  on 
tbe  vessel  for  such  provisicms  and  aupplieai  aa  well  aa  for  repaixm 
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to  the  veB8el-*-4th]ioti^h  the^  are  both  fiumiBhed  at  the  reqaeat 
of  ft  master  who  is  without  funda,  and  haa  no  other  meana  of 
^Vtaining  them— then  this  claaa  of  caaes  will  form  an  exception 
to  the  ffeneial  maritime  code  of  the  United  States,  to  which 
Teasels  Delonging  to  the  ports  of  xyther  States,  and  sailing  under 
liie  usual  contract  with  the  master,  for  certain  wage^  are  sub- 
jected; and  the  parties  making  the  rajMirs  or  fumishiiup  the 
auppUes  will  be  aeprived  of  the  securities  to  which  they  nave 
heretofore  supposed  themselves  entitled,  and  upon  whicn  they 
have  mainly  relied ;  for  the  personal  r<»ponsibili^  of  tiie  master, 
after  he  ia  suffered  to  leave  the  port^  is  most  commonly  of  very 
little  value.  And  it  would  exempt  the  ship-owners,  in  one 
portion  of  the  United  States,  from  the  liabihties  and  burdens 
miposed  upon  tiiose  of  other  States,  merely  upon  the  jnoimd 
thivt  in  the  one  the  owner  compensates  his  captain  by  aflowing 
him  a  share  of  the  nett  amount  of  the  frei^t  earned  by  the 
veaael,  and  in  the  other  by  fixed  and  certain  wages.  For  tiiis, 
in  truth,  is  the  only  difference  between  vessels  sailing  under  a 
^'lay  *'  and  those  sailing  under  the  usual  and  customary  con- 
tract between  the  owner  and  master. 

In  makine  the  inquiry  whether  Leach  was  owner  while  sail- 
ing under  this  contract,  we  shall  find  few  if  any  cases  in  tiie 
Bi^lish  decisions  to  asost  us.  '  For  contracts  of  this  kind,  aa  I 
have  already  said,  are  haidljr  if  ever  used  there;  And  I  can 
find  no  case  where  the  question  arose  as  to  who  was  owner  for 
voyage  in  which  the  contract  is  not  clearly  distin^ishable  fix>m 
tfaj^  one  before  us.  And  in  all  of  the  cases  in  which  it  has  been 
beld  that  the  general  owners  were  not  responsible,  it  will  be 
found  that,  by  the  terms  of  the  contract  the  entire  and  exdu- 
aive  possession  and  control  of  the  vessel  was  transferred  for  a 
eertau  time,  or  a  particular  voyage  or  yovams,  and  where  the 
general  owner,  during  the  time  stipulated,  had  no  right  to  ex- 
erdse  any  act  of  ownership  over  ner.  ,In  oQxer  words,  they 
are  cases  in  which  the  court  held,  that  tiie  vessel  waa  let  or 
demiaed  to  the  party  for  the  time,  so  as  to.  vest  the  right  of 
im>per(y  in  the  chuterer,  leaving^  in  the  general  ownerp  a  re* 
versionary  interest,  subject  to  the  particular  interest  so  let  or 
demised.  And  wl^ether  this  is  the  <iase  or  not,  and  whedier 
tiiere  is  a  special  and  exclusive  property  in  the  charterer,^  does 
not  depend  upon  any  particular  torm  of  words  or  any  particular 
fbota.  The  general  rule  in  relation  to  the  construction  of  such 
contracts  Ss  Udd  down  in  Abb.  on  Ship..  01,  (7th  Am.  Bd'n,)  in 
the  following  words,  as  the  result  ot  the  various  decisions  to 
which  he  refers:  <<Frx>m  these  cases  (he  says)  it  appears  that 
die  question  whether  or  not  the  possession  of  a  vessel  passes 
ont  of  th^  owner  or  charterer  depends  upon  no  single  met  jor 
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expression,  but  upon  the  whole  of  the  hmgnaM  of  the  oontno^ 
as  applicable  to  its  attendaat  drcmnstances. 

But  although  we  find  no  case  in  the  English  reports  that  can 
be  regarded  as  in  point,  contracts  like  the  one  before  os^  and 
indeed  in  the  same  words,  have,  on  several  occasidns,  been 
brought  before  the  Oircuit  Court  of  the  United  States  in  the 
first  circuit,  where  thej  have  been  carefully  and  deliberately 
considered  by  the  learned  ju^e  who  recenuy  presided  in  that 
circuit  And  it  has  been  uniformly  held  in  that  court,  by  Mr. 
Justice  Story,  that  the  master  sailing  a  vessel  under  such  a  con- 
tract as  this  is  not  the  ezclusiye  owner  for  the  voyage ;  and,  if 
regarded  as  owner  at  all,  is  a  aualified  and  limited  one ;  and 
his  character  and  authority,  ana  duty  as  master,  b  not  meimd 
in  it ;  and  that  his  contracts  for  repairs  and  supplies  in  a  foreign 
port  are  made  in  that  character,  and  are  a  lien  upon  the  vesseL 

One  of  these  contracts  came  befi^re  him  in  tne  case  of  the 
Nestor,  reported  in  1  Sum.,  78,  and  was  decided  in  1881.  The 
daim  was  for  a  cable  fhmished  to  the  vessel  at  Alexandria,  in 
ihe  District  of  Columbia,  at  the  request  of  the  master.  The 
vessel  belonged  to  Portland,  in  the  Dtate  of  Maine.  And  the 
court  held  that  the  vessel  was  liabljB,  unless  it  was  shown  that  the 
credit  was  exclusively  given  to  the  master.  It  is  true  Hiat  the 
article  furnished  in  that  case  was  for  the  use  of  the  brig,  which 
the  owner  was  bound  to  keep  in  repair.  But  tiie  principle  de- 
cided applies  directly  to  the  case  before  us — that  is,  that  the 
master,  under  one  of  these  contracts,  is  not  owner  for  the  voy* 
age,  so  for  as  to  exclude  his  character  and  authority  as  captain, 
iuid  that  his  contracts  for  repairs  and  supplies  are  presumed 
to  be  made  in  tlie  latter  character,  and  to  create  the  usual  mari- 
time lien  upon  the  vessel,  and  the  usual  liability  of  the  ownw, 
unless  the  presumption  is  repelled  by  proof  that  the  credit  was 
given  to  him.  The  whole  subject  is  fully  discussed  in  this  casci, 
and  such  will  be  found  upon  a  careful  examination  the  resuH 
of  the  opiinon. 

The  case  of  the  Oassius,  2  Stores  Bep.,  81,  was  a  contract  of 
the  same  description,  between  the  master  and  owners ;  and  in 
that  case  the  ri^ts  of  the  master  and  the  responsibility  of  the 
owners  for  his  act|  in  a  foreign  port  were  fully  considered ;  and 
the  decision  turned  upon  the  question  whether,  under  one  of 
these  contracts,  the  master  was  we  owner  for  the  time.  And  the 
learned  judge,  speakine  of  the  case  of  Tagnrt  v.  Loring,  16 
Mass.  R.,  8w,  says :  ^  That  case  is  distinguishable  in  its  actual 
circumstances  from  the  present  The  argument  in  that  case 
does  not  appear  from  the  statements  of  the  report  to  have  been 
identical  with  the  present  And  if  it  were,  1  must  say  that  1 
should  have  some  difficulty  in  acceding  to  the  authority  of  that 
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case,  if  it  meant  to  establish  that  the  master  had  an  exclosiye 
speml  ownership  in  the  ship  for  the  voyage.  I  should  rather 
incline  to  the  opmion,  that  if  he  had  any  ownership  at  all  for 
the  Toya^y  it  was  in  common  with  the  ^neral  owners."  The 
contract  m  that  case,  upon  which  the  libel  was  filed,  was  exe- 
cuted by  him  as  master,  and  the  court  Held  that  it  bound  the 
vessel. 

Indeed,  I  do  not  see  how^  upon  any  fitir  interpretation  of  the 
terms  of  these  contracts,  a  different  construction  could  be  given 
to  them.  There  are  no  words  in  them  which  import  that  it  is 
Ihe  intention  of  the  owners  to  transfer  the  exclusive  right  of 
propertv  in  the  vessel  to  the  master  for  the  time,  nor  anything 
m  tne  character  of  the  contract  from  which  it  can  be  implied — 
on  the  contrary,  the  right  of  possession  remains  necessarily 
in  the  owners.  For  they  are  to  keep  the  ship  in  repair,  and 
the  master  is  onlv  to  man  and  victual  her.  The  owners  have 
therefore  the  rignt,  while  the  contract*  continues,  to  take  ex- 
elunve  possession  of  her,  from  time  to  time,  for  the  purpose  of 
puttingher  in  proper  repair,  and  to  have  her  proj^ly  equipped, 
so  that  she  may  always  be  seaworthv,  and  their  proper^  not 
be  imprudentiy  exposed  to  dan]|B;er.  And  whatever  Leach  did, 
or  was  authorized  to  do,  in  this  respect^  was  necessarily  done 
as  master,  holding  the  possession  for  the  time  the  repairs  were 
making,  not  as  owner  of  the  vessel,  but  as  agent  for  the  owners, 
by  virtue  of  his  authority  as  master.  And  the  owners,  in  a 
case  like  this,  may,  as  in  the  case  of  an  ordinary  captain  upon 
oertain  wages,  displace  him  from  the  command  whenever  tuev 
think  proper— being  bound,  however,  in  like  manned,  to  Mm 
the  engagements  into  which  he  had  lawfully  entered. 

Moreover,  he  had  no  connection  with  the  vessel,  except  under 
his  contract  to  sail  her  in  the  character  of  captain  or  master. 
He  had  no  authority  over  her,  nor  any  right  of  possession,  nor 
any  power  to  direct  her  voyages  or  movements,  except  in  this 
character.  AH  of  his  rights  were  inseparably  conne^ed  with 
his  official  relation  to  the  vessel,  and  aepen  Jed  upon  it  Hie 
inducement  to  the  contract  was  the  confidence  whidi  the  owners 
reposed  in  his  seamanship,  integrity,  and  aqMtcity  for  business. 
It  was  a  personal  trust,  wnich  ne  could  not  delegate  or  assign 
toanothw.  It  was  to  be  executed  by  himself ;  andthemoment 
he  ceased  to  be  master,  all  right  of  possession,  and  all  ri^ht  to 
control  her  voyages  and  movements,  ceased  also.  And  if  his 
right  to  the  possession  of  the  barque,  and  to  man  an4  victual 
her,  and  contract  for  frdghts,  and  to  receive  half  her  eamings, 
were  all  insemurably  connected  with  his  official  relation  to  ue 
vessel  as  master,  and  dependent  upon  it»  I  cannot  understand 
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how  hiB  contract  for  repairs  and  Bnpplies  can  be  said  to  be  made 
in  any  other  character. 

His  relation  to  the  yeesely  and  his  rights  in  and  over  her, 
differ  in  no  material  respect,  in  a  contract  of  tiiis  kind,  from  that 
of  a  master  sailing  in  the  ordinary  mode,  upon  fixed  and  certain 
wagto,  from  one  pork  to  another,  nnder  the  direction  of  the 
owner,  to  cany  or  seek  for  freights  The  only  difference  is,  that 
a  larger  discretion  as  to  the  voyages  to  be  nndertaken  is  given 
to  the  master,  and  he  receives  naff  the  earnings,  instead  of  cer- 
tain and  fixed  wages.  And  I  cannot  perceive  how  these  two 
circumstances  can  ^ve  him  any  ownership  of  the  vessel,  or 
why  the  master's  contracts  for  repairs  and  supplies  in  a  foreign 
port  shall  be  a  lien  upon  the  vessel  in  one  case,  and  not  in  the 
other.  The  &ct  that  ne  is  to  victual  and  man  the  vessel  cannot 
of  itself  give  a  right  of  property  in  her.^  It  is,  undoubtedly,  a 
circumstance  to  be  considered  m  expounding  these  contracts, 
but  nothing  more.  For  the  exclusive  right  for  the  voyage  may 
as  well  and  legally  be  transferred  where  tiie  owners  man  and 
victual  her,  as  where  it  is  done  bv  the  charterer,  j>rovided  the 
contract  taken  altogether  shows  that  such  was  the  intention  of 
the  parties.  It  does  not,  as  I  have  already  shown,  depend  upon 
any  particular  fact,  but  upon  the  entire  agreement  And  I 
can  see  nothing  in,4^greements  of  this  kind,  as  was  said  by  Mr. 
Justice  Stoiy  in  the  case  of  the  Cassius,  which  indicates  an  in- 
tention to  make  the  master  the  exclusive  owner  during  the 
voyages  he  might  make^  or  that  would  justify  the  court  in 
giving  it  such  a  construction. 

I  am  aware,  that  in  some  or  all  of  the  States  where  these 
contracts  are  usually  made,  there  are  cases  in  the  State  courts 
in  which  it  has  been  held,  that  in  these  contracts  the  master  is 
the  owner,  and  that  his  contracts  made  in  the  port  of  anothei: 
State  are  made  in  the  character  of  owner  and  not  of  master,  and 
that  an  action  cannot  be  •  maintained  upon  them  against  the 
general  owners. 

I  shall  not  stop  to  examine  these  cases,  because  the  <|ue8tion 
here  is  not  whetner  an  action  can  be  xuaintained  against  the 
owners  for  these  repairs  and  supplies,  but  whether  ^they  were  a 
lien  upon  the  barque.  I  admit  tnat  I  can  perceive  no  distinction 
in  principle  between  the  personal  liability  of  the  general  own- 
ers and  tiie  liability  of  the  vessel.  For  whatever  mav  be  the 
rights  and  liabilities  of  the  master  and  owners,  as  between 
themselves,  upon  their  private  contrac^  they  cannot  affect  the 
rights  of  thira  parties  dealing,  with  hun  in  his  character  of 
master,  and  ftimishing  necessary  repairs  and  supplies  in  a  for* 
eign  port  at  his  request  They  know  him  only  as  master,  and* 
deal  .witii  him  in  that  character.    And  it  is  the  rule  of  the 


DEOEMBSR  TEBM,  1856.  48 

maritime  law,  as  settled  in  niy  judgment  by  the  decisions  in 
Hie  courts  of  this  countiy,  that  in  a  case  of  uiat  kind  the  own- 
ers peuonally,  as  well  as  the  vessel,  are  liable  for  the  amount. 
But  if  the  owner  is  present,  and  they  are  furnished  to  him,  it 
is  equally  well  established,  that  the  credit  is  presumed  to  have 
been  giyen  to  him  personally,  and  no  lien  on  the  vessel  is  im- 
pUed.  The  dedsions  in  the  State  courts  cannot  therrfore,  it 
would  seem,  be  recondled  to  the  decisions  of  the  Cucuit  Court 
o£  the  United  States,  hereinbefore  referred  to. 

But  however  this  may  be,  the  implied  lien  on  the  vessel  in 
cases  like  the  one  before  us  has  been  maintained  in  the  Circuit 
Court  And  as  the  question  of  maritime  lien,  with  which  we 
ate  now  dealing,  belongs  peculiarly  to  the  admiraltv  courts,  and 
ihe  paramount  jurisdiction  in  such  cases  is  vestea  in  them  by 
the  Constitution  of  the  United  States,  it  necessarily  follows, 
that  it  must  rest  with  them  to  interpret  the  contract,  and  to 
determine  whether  it  created  a  lien  or  not^  and  how,  and  when, 
and  against  whom,  it  can  be  enforced. 

Li  the  case  of  the  barque  Chusan,  2  Stoiy*s  Bep.,  462,  he 
says:  *VThe  Constitution  of  the  United  States  has  declared  tiiat 
the  judicial  power  of  the  National  Government  shall  extend  to 
an  cases  of  admiralty  and  maritime  jurisdiction;  and  it  is  not 
competent  for  the  States,  by  local  legislation,  to.  enlaree  or  limit 
or  narrow  it  In  the  ezerciBC  of  this  admiralty  anamaritime 
jurisdiction,  the  courts  of  the  United  States  are  ezchuively 

Sivemed  by  the  legblation  of  Congress,  and  in  the  absence 
ereof  b^r  the  genorel  prindples  of  maritime  law.  The  States 
have  no  right  M  prescribe  the  rules  by  which  the  courts  of  the 
United  States  shall  act,  nor  the  jurisprudence  which  they  shall 
administer/* 

The  opinions  of  the  State  tribunals  to  which  I  have  refinred 
are  certainly  entitied  to  veiy  high  respect^  upon  any  question 
of  law  that  mav  come  before  thein;  yet  the  question  before  us 
is  not  one  of  State  law.  It  is  acbntiact  for  maritime  serviccL 
and  belon«  to  the  admiralty  courts  of  the  United  States.  And 
the  State  aecirions,  therefore,  however  highly  we  respect  them, 
^Knj  with  them  no  binding  judicial  authori^,  when  in  conflict 
with  the  decisions  of  the  courts  of  the  Unitea  States  upon  ques- 
tions belonnng  to  the  Federal  courts.  And  I  the  more  firmly 
adhere  to  uie  doctrines  of  the  Circuit  Court,  hereinbefore 
stinted,  because,  as  I  have  already  said,  I  can  see  notUng  in  the 
terms  of  the  contract,  or  in  its  character  and  objects,  that  would 
justif|r  a  dififorent  construction.  In  my  oj^inion,  thereforjdi 
Leach  had  no  ownership  in  the  Laura,  and  m  the  contract  in 
question  exerdsed  the  powers  of  master,  and  nothing  more. 
Such  being,  in  my  judgment^  the  meaning  and  legal  eflfoct 
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of  the  contract  between  the  owners  and  Leach,  the  next  ques- 
tion to  be  considered  is,  was  he  still  master  when  these  refMurs 
and  supplies  were  ftimished? 

The  appellants  contend,  that  if  he  was  not  owner,  bat  only 
master,  wnile  he  was^  sailing  the  barqne,  he  yet  ceased  to  be 
master  when  he  remained  at  Valparaiso,  and  placed  the  vessel 
under  the  command  of  Easton,  and  that  firom  that  time  Easton 
was  the  master ;  and  the  contract  of  Leach  for  repairs  and  sup- 
plies would  therefore  create  no  lien.  Undoubtedly,  the  conduct 
of  Leach  in  this  respect  was  a  violation  of  his  duty  to  the  own- 
er^ if  he  acted  without  their  consent.  He  was  to  sidl  the  ves- 
sel himself,  and  this  personal  trust  and  confidence  could  not  be 
transferred  by  him  to  another.  Such  a  transfer  would  be  a 
breach  of  his  contract,  and  of  his  duly  under  it  But  that  is  a 
question  between  him  and  his  owners,  and  they  might  displace 
him  or  .not,  as  they  saw  proper.  The  point  here  is,  did  his 
official  relation  as  master  cease  when  he  engaged  in  commer- 
cial pursuits,  and  remained  on  shore  at  Tidparaiso  ? 

CeitEdnly,  the  misconduct  of  a  captain,  while  on  a  voyage  or 
in  a  foreign  port,  does  not,  ipso  facto,  deprive  him  of  his  (dice. 
It  would  De  a  sufficient  reason  for  tne  owners  to  dismiss  him ; 
but  in  this  case  it  is  not  pretended  that  he  was  dismissed  or 
suspended  by  them.  No  other  person  was  appointed  to  the 
command  until  after  he  had  voluntarily  surrendered  it  to  the 
owners,  alter  his  return  to  Massachusetts  in  the  spring  of  1852. 
And  these  supplies  had  been  furnished,  at  his  request,  months 
before  the  new  master  was  appointed. 

Nor  cUd  he  abandon  his  official  relation  to  the  vessel  while 
he  remained  at  Valparaiso ;  but,  on  the  cqntraiy,  continued  to 
hold  possession  in  person  or  by  his  amnt,  and  to  exercise  the 
rights  and  authori^  of  master,  accormne  to  the  terms  of  lus 
contract  with  the  owners.  He  continued  to  man  and  victual 
her,  direct  her  voyages,  and  receive  the  freights.  Easton  was 
paidbv  him.  and  not  by  the  owners ;  he  actM  under  the  direo> 
tion  of  LeadL  as  his  agent  and  subordinate,  and  not  under  the 
direction  of  tne  owners.  He  was  not  even  allowed  to  receive 
the  freight ;  and  when  the  supplies  in  question  were  furnished^ 
LcAch  was  actually  on  board,  in  actual  command,  and  Easton 
acting  as  his  subordinate,  under  his  orders.  And  as  Leach  had 
no  ownership  whatever  in  the  vessel,  all  of  this  must  have  been 
done  by  him  as  master,  and  could  have  been  done  in  no  other 
ehaneter ;  for  if  he  had  abandoned  that  official  position,  and 
Easton  was  master,  he  had  no  authority  over  Easton,  nor  any 
more  right  to  intenere  with  him  on  the  vessel  than  any  other 
stranger. 

Nor  is  his  absence  from  the  vessel  by  any  means  incompati* 
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ble  with  this  official  relation  and  anthorit|r«  It  b  not  neoessaiy 
for  the  existence  of  such  a  relation,  and  the  exercise  of  such  an 
authority,  that  he  should  always  be  on  her  deck.  He  may  be 
absent  for  a  loneer  or  shorter  time,  and  at  a  greater  or  lesser  dis- 
tance, without  rorfeiting  his  authorily ;  and  when  once  appoint- 
ed master  by  the  owners,  he  continues  master  until  displaced 
bv  them,  or  he  himself  surrenders  the  office.  >  As  respects  a 
aiamiattnl  by  the  owners,  Mr.  Justice  Stoiy  says,  in  the  case  of 
the  Tribune,  8  Sum.  Bep.,  149,  **  Being  once  master,  he  must 
be  deemed  stiU  to  continue  to  hold  that  character  until  some 
overt  act  or  declaration  of  the  owners  displaced  him  from  the 
station."  And  certainly  there  was^  no  such  act  or  declaration 
while  Leach  continued  m  the  counting-house  of  Loring  k  Oo. 
And  as  to  Leach  himself  it  is  obvious,  firom  the  &cts  above 
stated,  that  he  had  not  resigned  or  surrendered  the  command. 

It  is  said  that  Easton  was  master.  By  what  authority  was 
he  master  7  He  was  not  agent  of  the  owners ;  he  was  not  ap- 
pointed by  them,  nor  authorized  by  them  to  exerciBe  anv  con- 
trol over  the  ship.  TSot  would  they  have  been  bound  by  his 
contracts  if  he  had  made  any,  nor  responsible  for  his  acts. 
TbBre  were  none  of  the  relations  and  trusts  which  exist  between 
owners  and  master,  for  thev  had  not  confided  the  ship  to  him, 
and  were  not  even  responsible  for  his  wages ;  and  if  Leach  was 
not  master,  and  authorized  to  bind  the  vessel  and  owners  by 
his  contract,  the  vessel  was  sailing  without  one,  and  without 
any  lawful  authorily  from  those  to  whom  she  belonged.  It  is 
true,  Leach  says  he  appointed  him  master;  but,that  does  DOt 
clotiie  him  wiw  the  authorily  which  the  maritiine  law  annexes 
to  that  character,  unless  Leadi  had  lawful  power  fo  appoint 
him.  He  midit,  no  doubt,  have  properly  sent  him  on  the 
voyage,  and  placed  the  vessel  under  nis  command  while  he  re- 
mained on  shore,  if  the  interest  of  the  owners  reouired  or  would 
justify  it.  And  he  might,  if  he  pleased,  call  him  master  or 
captam ;  but  by  whatever  name  he  chose  to  call  him,  he  would 
be  nothing  more  than  Ins  subordinate  and  agent.  He  would 
not,  in  respect  to  the  owners  or  third  persons,  possess  the  au- 
thority of  master.  • 

The  cases  of  L'Arina  v.  The  brig  Exchan^,  Bee's  Beports, 
198,  and  the  same  v.  Manwaring,  199,  are  directiy  in  pomt  on 
this  head.  There  the  party  was  appointed  by  uie  master  as 
captain,  and  cleared  the  vessel  as  such  at  Havana ;  yet  this  ap- 
pomtment  was  held  by  the  court  not  to  give  lam  t|ie  legal 
relation  of  captain  to  the  vessel,  nor  dispbce  the  master  ap- 

S anted  by  the  owners ;  and  it  was  held  that  the  contract  of 
e  latter,  within  the  scope  of  his  authority  as  master,  was  stiU 
binding  upon  the  owners.    The  &ct,  therefore,  that  Leach  re- 
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mained  on  shorei  and  sent  the  vessel  upon  diffisrent  voyages 
under  the  command  of  an  agent  appointed  by  him,  did  not  of 
itself  dispkoe  him;  he  was  still  master  of  the  barque,  with  all 
the  powers  and  responSdbilities  which  are  attached  to  tiuit  diar- 
acter.  And  if  the  &ct  that  he  remuned  on  shore  did  not 
deprive  him  of  his,  official  character,  the  circumstance  that  he 
was  engaged  during  that  time  in  commerdal  pursuits  cannot 
alter  the  case.  It  cannot  make  any  difference,  m  this  respect, 
whether  he  remained  idle  or  employed  himself  in  any  particu- 
lar pursuit 

But  it  IB  said  that  Leach  was  not  only  absent  from  the  barque, 
but  he  was  employing  her  m  violation  of  the  orders  of  the  own- 
ers,  who  disapprovea  of  his  conduct,  and  had  directed  him  to 
bring  the  vessd  home,  and  that  Loring  &  Co.  knew  it,  and  yet 
encouraged  and  enabled  him  to  go  on  in  the  violation  of  nis 
dul^,  by  largo  advances  of  money.  And  it  is  insisted,  that  as 
Lonng  ft  Co.  were  aiding  and  encouraging  him  in  this  breach 
of  duty,  and  the  supplies  in  question  were  fhrnished  to  enable 
him  to  persevere  in  it,  they  were  fhmished  in  bad  fidth  to  the 
owners;  and  in  a  court  of  admiraltyj  acting  upon  equitable 
prin^ciples,  can  create  no  Obligation  upon  them,  nor  any  lien 
upon  their  vessel. 

If  the  £eu^  assumed  were  established  by  the  testimony,  I 
should  not  dispute  the  law  as  above  steted.  But  I  think  tiie 
fiict  that  the  owners  disapproved  of  his  remaining  on  shore,  and 
engaging  in  mercantile  pursuits,  is  not  only  not  established, 
but,  oji  the  contrary,  the  weijght  of  the  testimony  is  on  the 
other  side,  and,  notwithstendmg  the  evasive  and  ambiguous 
answers  of  Leach,  tends  ptron^Ty  to  prove  that  his  conduct  in 
this  respect  met  their  approbation. 

In  examining  the^  testmiony  in  relation  to  this  question  of 
fiict,  it  is  necessary,  in  order  to  see  the  force  to  which  it  is  en- 
titled, to  stete  it'more  minutely  than  I  have  done  in  the  pre- 
ceding part  of  this  opinion,  and  to  note  particularly  the  dates 
as  given  by  the  witness. 

The  disapproval  of  the  appellants  is  brou  j^t  out  by  the  fol- 
lowing question,  put  by  the  appellants,  the  owners : 

*^  was  your  remainmg  in  tue  Pacific  and  trading  with  the 
Laura  done  with  the  consent  and  approval  of  the  owners!  " 

To  tins  question  Leach  simply  answers,  ^^iVb,  sir.'' 

Upon  the  cross-examination  upon  behalf  of  the  libeUantSi 
the  .following  interrogatories  were  put  to  him,  to  which^^he 
gave  the  following  answers: 

Question,  ^'wlien  was  tbeir  (the  owners)  duNMnt  inadt 
known  to  yout** 
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I  ^^ 

Answer.    **I  think  it  -mm  the  Becond  time  I  was  at  Yalp** 

aao,  which,  I  think,  was  in  the  latter  part  of  1849." 
.  Qaestion.    '*  At  what  period  did  the  owners  take  efficient 
■taps  to  displace  youf — at  any  period-  before  Captain  Weston 
was  sent  out?  " 

Answer*  ^^They  did  not  take  any  efficient  steps,  any  fortlier 
than  to  reqnest  me  to  come  home." 

Thoe  answers  eonstitote  the  entire  proof  of  disapproval  and 
dissent*  of  the  oWners,  of  whicb  so  piuch  has  been  said  in  llie 
aigoment,  and  *  which  has  .been  so  confidently  assumed  as  « 
fiiet  proved. 

It  will  be  observed  that  the  <]|nestion  put  by^  the  owners  does 
not  point,  and  clearly  was  not  mtended  to  point,  to  any  disap- 
proval oh  their  part  of  his  remaining  on  shore,  or  engaging  m 
t»de  at  VflJpmiso.  It  relates  altogeth^  to  tiie  emplo]^ent 
of  the  baique  in  the  Pacific,  instead  of  the  Atlantic  In  teict, 
it  could  not  haye  ^related  to  his  remaining  on  shore,  or  en- 
Mgin^  in  trade,  becanto  the -notice  of  disapproval  api>ears  to 
nave  oeen  given  bnt  once,  and  was  given  and  receivM  while 
Leadi  was  still  sailing  the  vesset  under  the  ^*  lay,"  and  seddng 
and  carrying  freu;ht8,  and  biBfi>i»  he  had  purchased  a  single 
cargo  for  hunsel^or  abetted  himself  fix>m  her  for  a -single 
voyilge:  It  was  never  repeated^  although  he  remained  nearly 
two'yeiirB  afkerwardft,  enga«d  m  commerce,  and  on  shore  in 
tiie  countin^-honse  of  the  iTbeUants  nearly  half  the  time. 

The  &ct  IS  clearly  established  bv  Le^tch's  answers  to  the 
cross  interrogatories  above  ^ven.  it  will  be  observed  that  in 
these  answers  he  says.he  thmks  their  disapprobation  vras  made 
known  to  ^m  the  second  time  he  was  ist*  valpataiBO,  which  he 
thinks  Was  in  the  latter  part  of  1849.  Now,  in  the  preceding 
part  of  his  examination  he  had  stateid  positivelv  that  he  arrivea 
at  Valparaiso  fix>m  Bjo  with  a  caigo  on  freiffnt,  consigned  to 
IfOrii^  ft  Co.,  in  November,  1849,  and  arrivea  there  the  second 
time  m  Jqly,  1850.  Without  stopping  to  cdznment  upon  the 
hesitating  ktnguage^  and  the  vii^eness  and  uncertainty  of  this 
aniwer  in  reliSion  to  a  fiuat  which  it  is  ibbvious,  fix>m  the  pre> 
ceding  JMP^  of  his  testimOnjr,  was  perfectly  in  his  recollection, 
His  sufficient  to  sav,  that,  give  him  either  date,  it  is  evident 
that  the  disapproval  of  the  owners  had  no  cozmection  with  his 
iner(»ntile  jj^ursuitB,  and  pointed  merely  to  the  employment  of 
tiie  Laura  m  firei^hting  voyages  on  the  Piu^ific,  instead  of  the 
Atiantic;  for  if  tne  notice  igras  received  by  him  in  1849,  it  was 
before  he  had  engsffed  in  that  coasting  trade,  and  must  have 
*been  written  bv  t£e  owners  in  consequence  of  information 
given  them  by  jjcach  fixmi  Bio,  concemmg  the  fireight  he  had 
wtained  there  for  TalparyisOi  and'  of  his  intention  to  seek 
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freights  on  that  coast;  for  this  was  his  first  voyaffe  in  the 
Laura  to  the  Pacific.  He  had  not  then  engaged  in  me  coast- 
ing trade  on  that  ocean,  and  had  done  nothing  in  thfl.t  respect 
for  the  owners  to  disapprove  of.  And  if  he  did  receive  the 
notice,  as  he  says,  in  lo49,  npon  his  arrival  at  yalparaiso,  it 
mnst  have  been  a  (Esmproval  of  what  he  inforiaed  them'he 
proposed  to  do ;  not  or  what  he  was  doine  or  had  done.  Cer- 
tainly it  had  no  relation  to  his  trading  on  liis  own  account^  for 
there  is  not  the  slightest  evidence  that  he  had  any  such  design 
at  that  time,  nor  for  nearly  a  year  afterwimls. 

And  if  we  take  the  other  date,  the  aigament  is  equally 
istrong;  for,  if  he  received  it  on  Ihat  occasion,  it  must  have 
been  written  some  time  before.  And  it  was  oit  his  second 
visit  to  Valparaiso,  in  Ji^ly,  1850,  that  he  for  the  first  time 
engaged  in  mercantile  pursuits  on  his  own  account,  and  ob- 
tained advances  for  that  purpose  from  Loring  k  Co.  If  the 
notice  reached  him  at  that  time,  and  before  he  commenced  his 
commercial  speculations^  the  dissent  must  have  applied  to  the 
place  at  whicn  he  had  been  seeking  freights,  and  not  to  his 
private  speculations.  Indeed,  taking  this  as  the  date  of  the 
receipt  of  the  notice,  the  inference  is  cJmost  irresistible,  that 
the  owners  must  have  been  apprised  of  his  intention  ,to  pur- 
chase^ cargoes  on  his  own  account,  and  approved  of  it;  for  he 
had  been  engaged,  when  he  received  this  notice,  in  seeking 
freights  in  the  racific  for  about  nine  months.  He  had  not,  it 
flfpjpears,  been  successful ;  and  after  liis  first  carro  from  Yalpa- 
raiao  to  San  Francisco,  hd  sailed  most  commonly  from  port  to 

E^rt  in  ballast,  or  with  veiy  inconsiderable '  cargoes ;  and  as 
each  was  in  constant  correspondence  with  the  owners,'  they 
were  of  course  apprised  of  his  want  of  success,  and  wotdd 
very  naturally  disapprove  of  his  remaining  in  the  Pacific, 
where  tiie  earnings  of  the  vessel  would  give  them  veiy  Uttle 
for  their  share  of  the  freiffHts.  But  this  notice,  as  I  have  said, 
does  not  iappear  to  have  been  repeated.  •  Leach  does  not  pre- 
tend that  any  complaints  of  his  conduct  were  subseauently 
made  by  the  owners ;  and  the  natdral  inference  is,  that  having 
confidence  in  Leach's  prudence  and  judgment,  when  in  reply 
to  this  communication  they  were  apprised  by  him  of  his  de- 
termination to  purchase  cargoes  on  nis  own  account  for  the 
Laura,  and  thus  insure  constant  employment  for  her  and  full 
fr*eights,  they  were  willing  he  should  remain  and  cany  out  his 
plan.  And  this  conclusion  is  strengthened  by  the  circum- 
stance that  no  measures  were  afterwards  taken  oy  the  owners 
to  compel  or  induce  him  to  return,  and  that  he  remained  with- 
out further  complaint,  engaged  in  these  pursuits  until  he  him^ 
self  found  them  unprofitaole,  and  determined  to  return  home. 
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.  He  is  asked,-  in  one  of  the  intenogatoiiee :  <*  At  what  period 
did  the  owners  take  efficient  steps  to  displace  von  ? — at  any 
period  before  Captain  Weston  was  sent  ontr'  And  he 
answers:  '^They  did  not  take  any  efficient  steps,  any  farther 
than  to  request  me  to  come  home.  And  in  answer  to  another 
interrogatory  he  says,  he  did  not  jrield  to  their  wishes,  because 
he  thought  he  had  a  right  to  remain  there  if  he  chose.  There 
was  no  order^  therefore;  x|o  charge  of  nusconduct;  no  notice 
that  they  would  put  an  end  to  the  contract ;  nothing  more  than 
a  request  whie}i  Leach  did  not  comply  with,  because  he  thought 
that  while  the  owners  suffidred  the  contract  to  continue,  he  had 
a  right  to  select  the  theatre  of  his  operations,  and  to  act  upon 
his  own  judgment.  And  undoubtedly  he  was  right  in  this 
respect,  unless  the  owners  put  an  ena  to  the  contract,  which 
they  might  haye  done  at  any  moment^  if  they  supposed  him  to 
be  no  longer  acting  in  the  line  of  nis  dutjr*  Jout  whateyer 
might  haye  been  their  opinion  as  to  the  soundness  of  his  judg* 
ment  in  selecting  the  IPacifie  instead  of  the  Atlantic  for  the 
employment  of  tno  yessel,  when  they  reNtjuested  him  to  retunL 
they  undoubtedly  acquiesced  in  his  opinion  when  they  receiyed 
his  answer  declming  to  return,  and  continued  for  nearl;^  two 
years  afterwards  to  sanction  his  conduct,  by  suffering  lum  to 
remain  there,  receiyinj^  remittances  from  hun,  and  payine  his 
drafts,  and  settling  his  account,  without  making  the  sU^ptest 
objection  to  allow  nim  one-half  the  freights,  according  to  the 
contract,  for  ]bis  services  as  master.  And  the  charge  of  taking 
ihe  yessel  to  the  Pacific,  and  illegally  detaining  her  there  for 
his  own  benefit  and  advantage,  was  never  heara  of  until  pay- 
ment for  the  repairs  and  supplies  furnished  to  their  barque  was 
made  by  the  libellants.  Ana  if  such  a  defence  had  been  found- 
ed  in  fiust,  it  would  have  been  easy  for  the  owners  to  proye  it 
conclusively  by  producing  the  correspondence  between  them 
and  Leach.  JBut  no  part  of  it  has  been  offered  in  evidence. 
The  fidr.  inference  firom  the  testimony  therefore  is,  that  they 
ass^ted  to  his  proceedings,  and  approyed  of  his  remaining, 
after  receiving  his  answer  to  the  request  for  his  return* 

£ut  if  the  case  were  otherwise  in  this  particular,  and  it  had 
been  proyed  that  Leach  iUe^ly  and  against  their  orders  de- 
tainea  tiie  Laura  in  the  Pacific,  I  do  not  see  how  that  would 
afiiMst  the  claim  of  the  libellants,  unless  in  fumishingr  those 
supplies  they  knowingly  aided  and  abetted  him  in  his  oreach 
of  duty  to  the  owners.  The  ar^piment  is.  that  the^  did  know- 
ingly aid  and  abel^  him.  But  it  would  be  ^  sufficient  answer 
to  It  to  say,  that  1^0  such  chaige  is  made  a^^dnst  them  in  the 
answer.  It  is  made  against  Leach ;  but  there  is  not  the  sli^hU 
est  intimation  that  luring  k  Co.  had  any  knowledge  01  it. 
yoL.  zix.  4 
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And  as  thia  defence  is  not  taken  in  the  Answery  it  cannot  be 
xelied  on  here^  even  if  there  was  evidence  in  the  veooltl  whioih 
wonld  justify  it 

But  there  is  not  the  slightest  evidence  to  prove  it  On  tiie 
contrary,  it  appears'bj  L^h's  testimony,  that  when  he  arrived 
at  Valparaiso,  with  the  careo  consigned  to  Loring  k  Co.,  he 
told  them  upon  what  terms  ne  was  sailing  the  vessel,  and  the 
de^  interest  he  had  in  her  eaminffs;  and  thinks  it^  probable 
he  mentioned  the  contingent  rieht  he  had  of  pnrchasmg  one- 
dghth  of  the  vessel,  if  he  could  raise  the  money  to  pay  for  it 
The  fact  that  he  had  been  trusted  with  so  much  power  over 
toch  a  vessel -as  the  Launu  and  would  even  be  reodved  as  a 

Jartner  if.  he  could  raise  me  money,  naturally  induced  Loring 
;  Go.  to  think  him  worthy  of  confidence.  And  they  appear 
to  have  aided  him  in  procurinJB;  freights,  while  he  confineohim- 
self  to  Ihat  business.  They  evidentiy  had  no  knowledge  of 
any  dissatisfiiction  on  the  part  of  the  owners,  for  Leach  states 

SMsitively  that  nobody  but  himself  knew  of  it  And  when, 
erefore,h&  proposed  to  purchase  cargoes  on  his  own  account 
which  woula  give  the  Laura  constant  employment  and  full 
heights,  they  could  have  had  no  reason  to  suppose  that  his 
owners  disapproved  of  it  And  when  these  supplies  were 
fkunishedy  they  had  strong  grounds  for  believing  that  his  con- 
duct in  this  respect  was  mown  to  the  owners,  and  mert  thdr 
approbation;  for  tbcry  had  then. seen  him  for  nearly  two  years' 
•engaged  in  this  busmess,  during  all  that  tune  in  correspond- 
•ence  with  his  owners,  and  occasionaUy  nlaking  remittances  to 
^euL  tiki  drawing  bills  on  them,  (as  Leach  himself  states,) 
which  appear  to  nave  been  duly  honored,  and  without  the 
(Slightest  token  of  disapraoval,  as  &r  as  Loring  k  Co.  had  an 
•opportunity  of  seeing.  There  was  nothing  to  create  suspicion 
•or  nut  them  on  inquiry.  The  advances  made  to  him  were 
3naae  in  the  rejgular  course^of  their  business,  and  at  the  usual 
O!ates^for  interest  and  commission  in  that  quarter  of  the  world; 
snd  they  had  every  reason  to  believe  that  they  were  promoting 
Ihe  objects  and  advancing  the  interests  of  the  owners,  as  the 
-advances  made  to  Leach  enabled  him  to  keep  the  Laura  con- 
stantly employed  with  full  cargoes,  thereby  •  earning  larm 
freights,  of  which  the  owners  were  entitied  to  the  one-haK 
Lonnff  &  Co.  had  no  knowledge  of  the  state  of  his  accounts 
^th  me  owners;  and  no  reason  even  for  suspecting  that  he 
did  not  remit  to  them  their  share  of.  the  freigntSi  or  that  he 
imwoperly  used  or  withheld  it 

The  case  then  upon  the  points  already  examined  may  be 
inmmed  up  as  follows: 

]lst  At  the  time  these  repairs  were  made' and  supplies  tai^> 
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nidied,  Iieabh  WW  ill  fiiU  poeseseion  of  the  I>arqni€^  eocercifliiig 
Ilia  authority  as  master.  Hinder  hia  dontraet  with  the  ownera 
hereinbefore  atatecL  2a.  He  waa  reoogniaed  and  paid  aa^aach 
bj  the  owners.  8d.  Hewaad^twithaaanchbyLoiiiu^ftOo.^^ 
in  good  fiuthj  without  the  aU^hteat  gronnds  for  snapectmff  that 
the  owners  diaapproved  of  hia  condnct^  or  had  requeated  him 
to  briii^  the  yeaael  home.    4th.  The  repaixs  and  supplies  were 


neoessarjrto  enable  her  to  go  to  ae^  and  she  mttst  have  re- 
mained idle  in*the  port  if  me^  had  not  been  garnished;  and 
thOT  were  made  ana  famishea  withpradence  and  eoonomyi 
nnoer  Leaeh'a  own  direction*  0th.  He  had  |io  money  e]roept 
the  •  five  hnndred  dollars  hereinbefore  mentioned,  which  he 
needed forhia peraohal  eoroenaeai  and  had  no* fbnda  either  of 
hia  own  or  the  owners  witninhis  reach,  with  which  he  conid 
make  theae  repaira  or  obtain  the.  lieojaaajy  sappU^ 

Theae  fistcta  appear  to;me  to  be  oondnaively  eatablished  by 
Leadi's  own  testmiony.  And  as  it  is  ^yn\^^^  on  all  luoidsy 
that  the  repairs  were  made  and  the  anppliea  fomiahed  aft  hia 
reqneat  ana  by  hia  order^  it  follows,  fixm  the  decirions  in  this 
conrt.  and  at  the  eircmta  to  whidi  I  have  already  referredy 
that,  by  the  maritime  code  of  the  United  Statea,  Loiing  k  Oo. 
obtamed  an  .implied  lien  on  the  veaael  for  Ihe  amount^  nnleaa  it 
can  be  ahown  tnat  they,  were  fomiahe^  on  vthe  peraonal  credit 
of  Leach. of  aome  other  person. 

An  attempt  baa  been  made  to  oflfor  anch  prooi^  and  to  ahow 
diat  the  sopplies  were  famished  upon  Ihe  personal  credit  of 
Leadi.  3at  it  is  an  obvious  fidlure.  He  la  aaked  by  them 
whether  the  repalra  and  auppUea  were  fomiahed  upon  hia  r^ 
RKniaibilily  t  or  the  credit  of  the  veaael?  or  how  otherwiaeT 
He  answers,  <<I  presumeihev  were  fomished  on  my  reaponai- 
Inlily.V  And  tbia  Ib  the  whcde  and  onlv  evidence  offimd  by 
flie  appellants  to  show  that  they  were  fomiahed  on  &e  per^ 
aonal  credit  of  Leach,  and  not  on  that  of  the  veaael  or  ownera. 
Oertainly,  auch  evidence  can  hardly  be  auffident  to  remove 
the  impued  lien  g^ven  by  law.  Whether  the  credit  waa  giveii 
to  him  waa  a  .queetion  of  foct  If  the  foot  waa  ab,  he  muai 
have  known  it,  and  could  have  aworn'  to  it  in  direct  temia. 
But  inatead  of  thia,'  he  merely  e^yrefjaea  an  opinion  in  general 
terma,  and  givea  no  xteaon  for  that  opinion,  and  statea  no  fiiet 
Aom  which  it  might  be  inforred  that  thia  opinion  waa  well 
founded.  The  answ^  is^  in  truth,  no  evidoice;  it  is  but  the 
opinion  or  conjecture  of  the  witness;  and,  even  if  tiiere  waa 
no  evidence  in  the.  record  to  contradict  it,  would  leave  the  case 
yxjfoa  the- implied  lien  which  the  law  creates.. 

But  it  ia  airisotly  in  conflict  with  the  written  inatraxnents 
signed  Igr  the  witness  himself  at  the  time  of  the  tranaaction. 
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The  accoant  for  those  repain  and  supplies  is  headed,  as  I  have 
already  said,  **Bargue  Laura  and  owners^  to  Louring  ^  Oo.j  Dr^ 
It  is  signed  by  Leach,  and  admitted  by  hhn,  in  wnting,  to  be 
correct.  He  of  coarse  read  the  account,  and  was  nndonbtedly 
a  man  of  sufficient  intelligence  to  understand  the  meaning  of 
words.  And  how  could  we  barque  and  owners  be  debtors  for 
those  supplies,  if  they  were  furnished  ezclusiveljr  on  the  credit 
of  Leach  7  How  could  they  be  debtors  to  Loring  k  Co.,  un- 
less they  were  furnished  on  their  credit? 

It  is  true,  Leach  says*  he  signed  the  account  only  for  the 
purpose  of  verifying  the  items.  But  this  is  evidently  an  after- 
thought; for  he  admits,  by  his  signature,  not  onljf  the  correct- 
ness of  the  items,  but  the  account  itself— that  is,  the  chaige 
against  the  barque  and  owners,  as  well  as  the  things  chaigra. 

Besides,  if  his  signature  was  intended  merely  to  verify  tibe 
items,  thelre  was  no  necessity  for  this  account  The  items 
ought  to  have  been  inserted  m  the  other  accoimt,  sigiied  bv 
him  at  the  same  time,  which  contains  the  chaises  for  whid^ 
he  was  personally  liable ;  and  his  admission  of  that  account 
would  have  been  quite  sufficient  to  verify  these  items.  And 
the  &ct  that  two  accounts  were  stated,  and  signed  and  ad- 
mitted by  him  on  the  same  day,  the  one  charging  the  repairs 
and  supplies  to  the  barque  and  owners,  and  the  otaer  charging 
him,  as  ^^  Captain  Phineas  Leach,"  for  other  articles  properly 
chai^able  to  himseli^ .  shows  that  both  parties  xmaerstood 
what  they  were  about;  and,  to  avoid  fdture  cavi|,  stated  their 
aocQunts  against  the  respective  debtors,  according  to  their 
mutual  understanding  at  the  time.  And  the  insertion  of  the 
aggregate  amount  for  repairs  and  supplies,  in  the  account 
against  Leach,  coupled  with  the  account  against  the  barque 
and  owners,  proves  conclusively  that  the  parties  intended  to 
make  no  special  contract  with  Leach  for  those  repairs  and 
supplies,  nor  to  take  any  special  hyt)othecation  or  Dottomrv 
ondie  Veeael,  bat  dealt ^th^e  anXer  upon  tiie  establiBhea 
rules  of  maritime  law,  which,  in  the  absence  of  any  special 
oontraQt,  made  the  barque  and  owners,  and  Leach  himseli^  re- 
sponsible for  the  amount. 

In  order  to  give  some  color  to  his  statement,  that  he  pre- 
sumes they  were  fiimished  on  his  credit,  he  says*  that  his  ciedit 
was  at  that  time  good.  If  he  had  shown  that  it  was  in  &ct 
good,  it  would  be  no  reason  for  presuming  that  Loring  ft  Co. 
rcdiea  ui>on  it,  and  waived  the  other*  securities  to  whidii  the^ 
were  entitled.  But  the  record  shows  that  it  was  not  jjooo, 
and  that  Lorinff  k  Co.,  in  the  advances  thejr  made  to  him  at 
the  same  time  for  the  purchase  of  cargo  on  ms  private  individ- 
ual aocounti  did  not  tnink  it  prudent  to  rely  idtogefher  upon 
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his  credit.  For  the  heading  of  the  inToice  of  fhe  canto  piip- 
chaaed  upon  that  occaalon,  which  I  have  abeadj  set  &rth.  in 
floIL  expressly  required  that-  the  sales  and  letoms  shonld  be 
maaebj  the  consignee  to  Loring  k  Oo.  And  Leach  admits 
that  the  ^aijgo  was  to  be  insured,  and  the  loss,  if  any,  to  be 
paid  to  Loring  ft  Co.  And  firom  his  own  testimony,  as  .well 
as  the  invoice,  it  is  evident  that  it  was  understood  by  the  par- 
tiea  that  the  proceeds  of  the  eurfgo  were  to  be  iremitted  from 
Panama  by  the  oonrignees  to  Lormg  k  Oo.  For  he  is  asked 
By  the  libellanti^  ^  Was  there  not  an  nnderstanding  that  tibe 
proceeds  shonld  be  remitted  by  your  consignees  to  Xorinff  k 
Co.V*  and  he  answers,  '^I  dpn*t  know  that  there  was.'*^&ut 
lie  is  again  pressed  by  the  inqairy>  /^Will  yon  reflect  Imd.  see 
if  yon  cannot  answer  that  question  directly  that  there  was?*' 
and  he  then  answen,  ^^Tluae  was  no  such  understanding;  it 
mi^^t  be  understood;  there  was  nothing  promised.'*  I  £^ 
Die  words  of  the  witness;  but  I  cannot  oe  convinced  by  dus 
nice-  casuistry  of  Oaptain  Leach,  in  distinguishing  an  under- 
atanding  between  the  parties  from  apromise,  that  his  credit  was 
atill  goM  with  Loring  k  Co.,  notwithstanding  the  evidence  to 
the  contraxy  in  the  agreement  in  the  heading  of  the  invmce, 
and  in  the  admitbed  agreement  in  relation  to  the  insurance. 
B  certainly  does  not  pix>ve  it  so  high  as  to  create  a  presump- 
tion that  all  other  securities  were  waived,  from  their  conft- 
dence  in  the  personal  responsibilily  of  Leach;  nor  did  his 
sabsequent  conduct  showmat  he  merited  even  the  confideiice 
they  ^  repose  in  him.  For  he  went  to  Panama  and  procured 
advances  to  himself,  on  account  oJF  the  cargo,  to  the  amount 
of  $2,100,  and  authorized  large  disbursements  to.be  made  by 
Ids  conrignee  to  his  ageniL  Easton,  for  tibe  use  of  the  lAura, 
and  proceeded  to  Massaenusetts  without  returning  to  Valna- 
laisoi  and  after  he  came  home,  he  drew  on  his  consignees  for 
$876  more  to  pay  Weston's  expenses,  who  was  sent  out  by  the 
owners,  and  dunnff  all  that  time  rendered  tto  account  to  Lo- 
ring k  Co.,  and  left  theni  under  the  impression  that  the  pro- 
ceeds would  in  good  time  be  remitted  io.them.  It  seems  tney 
were  not  aware  of  the  distinction  which  Leach  took  between 
the  niutual  understanding  between  them  and  an  actual  and 
formal  promise. 

The  point,  therefore,  taken  by  the  owners,  that  the  repairs 
and  supplies  were  furiushed  on  the  personal  'credit  of  Leach| 
caAnot,  m  mv  judgment,  be  maintamefl.  And,  undotbtedly, 
the  justice  of  me  case  is  olearly  with  the  libeUants.  The  cap- 
tain was  without  funds,  and  his  owners  had  noncf  in  Valparaiso : 
and  tfe^  ba^ue  must  hiftve  remained  in  port  a  wasting  nulk  if 
the  means  Imd  not  been  ftraished  by  Loring  k  Oo.,  which  en- 
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$bhA  her  to  laaL  The  owners  have  nnce  reeeived  her,  ftnd 
now  hold  her  in  fheir  poesefldon,  ineresMd  in  value  by  those 
xepeirsy  whidhi  enabled  her  to  oome  home,  and  which  were 
inade  qr  Ihe  monsj  of  Loring  ft  60.  And  they  have  also  re- 
oeired  the  4ei£^ts  which  ihdse  vcTMun  enabled  ner  afterwards 
to  earn  under  Ihe  command  of  Weston.  Justice,  as  well  as 
the  principles  of  the  law,  wonld  seem  to  require  that  those  who 
ha^e  reaped  Ihe  profit  d  the  adTsnces  should  rep«j  the  parly 
to  whom  tiiey  are  indebted  for  their  ffsins. 
.  It  remains  to  inquire  whether  the  fien  has  been  waiTed,  by 
^e  dday  in  prosecating  it,  or  the  debt  been  satisfied  in  any 
oOket  way. 

I  ahali  dispose  of  those  questions  venr  briefly.  For  I  am 
sensible  that  the  great  importance  and  delicacy  of  the  points 
hereinbefore  discussed,  have  compelled  me  to  extend  this  dis- 
cussion bejrond  the  limits  of  an  orainaiy  opinion  in  this 'court 
.  Ik  rdation  to  the  alleged  waiter  uy  me  delay,  the  mere 
itatement  of  the  evidence  is  an  answer  to  the  objection,  and 
ti^e  evidence  is  this:  The  repairs  were  made  and  the  sup^es 
l^rnidied  in  the  spring  of  1362.^  The  haroue  returned  to  Val» 
paraiso  in  the  November  following,  when  Weston  immediately 
assumed  the  command.  '  He  was  ordered  by  the  owners  to 
procure,  if  he  could,  a  carao -of  guano,  and  to  bring  the  vessel 
to  an  Atlantic  port  He  md  so;  and  he  arrived  in  Baltimore 
|n.the  June  following^  and  the  vessel  was  arrested  on  tins  libel 
a  few  days  iafter  her  anivaL 

The  Mffoue  stiU  belongs  to  the  same  owners.  When  Weston 
arrived  at  Valparaiso  to  take  the  command,'he  had  no  money, 
and  was  obliged  to  raise  what  he  needed  by  a  bill  on  his 
owners.  At  'l£at  time,  Loring  k  Co.hiid  no  reason  to  suppose 
that  the  owners  would  refuM  to  pay  this  claim;  and  if  they 
had  then  aneeted  the  vessel,  it  would  have  broken  up  the  voy- 
age upon,  whidh  she  wad  destined,  and  subjected  the  owners 
to  heavy  losses  by  her  detention.  And  it  certainly  ou^^t  not 
to  be  a  matter  of  complaint  on  their  peart,  that,  under  such' 
drcumstances,  he  did  not  arrest  her,  andTtook  no  measures  to 
^iforoe  his  daim,  until  he  fbund  that  payment  was  reftised; 
and  it  is  unhecessair  to  dte  cases  to  prove  that  the  omissicm 
to' arrest  her  at  Valparaiso  under  such,  circumstances  cannot 
be  regarded  aa  a  waiver  of  their  lien,  upon  any  principle  of 
law.  There  was  no  unreasonable  delay  in .  notifying  the 
owners  of  the  claim,  nor  in  filing  the  libel  when  tiiey  disputed 
it  The  Laura  in  the  intervening  time  remained  in  &e  pos- 
session and  employment  of  the  owners;  no  third  parly  nad 
become  interested,  and  the  owners  .were  greatly  oeneftted 
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bf  the  onuMion  to  arreBt  her  until  she  oriiyed  in  the  United 
fittatea. 

It  is  said  that  Weston  proves  that  notliinK  ^^aa  said  to  him 
flibont  their  aeooont^  and  nence  it  is  inferred  that  nothing  was 
due*  on  it|  or  that  it  was  not  supposed  by  Lorinf  k  Oo.  to  be  a 
ehaige  on  the  Laura.  But  it  must  be  remembered  that  the 
house  of  Lorinff  k  Co.,  with  whom  Leach  dealt,  had  dissolyed 
partnership  in  me  June  pre^dinff  Weston's  arrival,  and  a  new 
one,  with  new  partners  m  i^  established  under  the  same  name. 
It  is  true,  that-Mr.  Atherton,  a  partner  in  the  first  firm,  re- 
mained there,  and  was  attencyhijK  to  ^their  business.  But  the 
transactioiis  of  Weston  were  wiui  the  new  firm,  and  it  would 
have  been  useless  for  A^therton  to  present  this  claim  to  Weston^ 
unleas  he  had  determined  to  libel  the  vesseL  For,  as  I  have 
said,  Weston  had  no  money  but  what  he  obtained,  from  the 
new  house  of  Loring  k  Co.,.  for  his  bill  on  his  owners,  and 
this  Atherton  ^ew.-  Besides,  the  proceeds  of  lier  cargo 
slhip^ed  to  Peyta  and  Panama,  a^s  herembefere  mentioned,  at 
the  tune  these  repairs  and  supplies  were  furnished,  were  to  be 

Sd  .to  Loring  ft  Co.;  and  when  Weston  was  at  Yalparaaso, 
)  account  of  these  proceeds  had  not  been  received.  It  was 
most  probably  supposed,  bjr  Loring  &  Co.,  that  they  mi^ht 
nrove  sufficient-  to  pay  their' claim  against  Leach,  includmg 
these  supplies.  And  this,  it  rapears,  would  have  been  the 
ease  if  LcAch  had  not  improperly  converted  a  large  portion  of 
them  to  his  own  use,  and  to  satisfy  the  claims  of  his  own^ra 
Maiost  him.  Justice,  therefore,  required  Loring  k  Co.  to  await 
the  result.  'Hiey  did  wait,  and  dia  receive  some  money  from 
this  source,  but  not  enough  to  pay  even  the  advances  for  tiie 
ciarn  itself.     .  .     ^ 

This  is  admitted  in  the  argument  But  it  is  said  the  money 
received  should  be  first  applied  to  extinguish  the  Uen:  fijnst, 
beciMise  there  was  a  securii^  bound  fi>r  that  item — ^that  is,  the 
vessel;  and  secondly,  because  it- is  tiie  first  item  in  the  ac- 
count 

-  ITow,  the  conclusive  anS^dr  to  this  objection  is,  that,  if  no 
specific  application  was  made  bj  either  party  at  the  time  of 
payment,  tne  law  appropriates  it  aeeordmg  to  the  principles 
of  equity..  And,  as  the  money  received  from  Panama  was  the 
proceeds  of  ffoods  purchased  with  the  money  advanced  by  Lo- 
ring k  Co.  mr  that  purpose,  ea  uity  will  apply  it  in  the  first 
place  to  the  payment  of  that  debt. 

Indeed,  there  is  enough  in  the  invoice  and  the  testimony  of 
Leach  to  sliow  that  the  proceeds  were  to  be  so  applied  by  the 
agreement  between  Leach  and  Loring  k  Co.,  when  the  ad- 
vaobea  were  made.    And  they  were  accordingly  bo  applied,  as 
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&r  as  they  would  so,  when  the  money  was  received  by  them. 
The  fiu^  that  the^claim  now  in  qnestion  was  secured  by  a  lien 
on  the  Laura,  can  snrely  be  no  reason  for  applying  the  money 
in  the  first  place  to^  diseharge  it  On  tiie  contrary,  it  wonld 
he  a  sufficient  reason  against  such  an  application,  and  would 
be  a  good  ground  for  postponing  it  until  all  the  claims  for 
which  the  creditor  had  no  security  were  first  satisfied. 

I  do  not  comprehend  how  the  argument  that  it  is  the  first 
item  in  the  account  can  aj^ply.  In  point  of  fiu^  however,  it 
is  not  the  first  or  didest  item  in  the  account,  as  I  understend 
the  transaction.  And,  if  the  lien  on  the  vessel  was  originally 
valid,  it  is  evident  that  it  has  never  been,  discharged,  or  waived^ 
or  forfeited  by  unreasonable  delay.  - 

Some  other  items  for  necessaries  furnished  at  Peyta,  on  the 
last  voyage  of  the  Laura  to  that  port,  and  also  a  small  charge 
toir  bread  at  Valparaiso,  and  wludi  are  not  included  in  tiie  ae» 
count  si^ed  by  Leach,  were  allowed  by  the  Circuit  Oourt^ 
and  are  mduded  in  the  amount  decreeo.  Theee  items,  the 
counsel  tx  the  req>ondentB  insist,  ought  not  to  be  allawed^ 
even  if  those  in  the  account  are  sustained.  I  think,  when  tiie 
whole  testimony  is  examined,  it  will  be  evident  that  these 
changes  stand  on  the  same  principles  with'  those  of  Which  I 
have  already  spoken.  But  1  forbear  to  eoctend  this  opinion  by 
cBscusnng  iktA  question;  because,  as  the  court  have  deter- 
mined ttuit  the  repairs  and  supplies  fbmished,  at  the  request 
of  Leach,  are  not  a  Ken  on  the  vessel,  it  is  useless  to  examine 
pArticuhur  items,  when  tiie  opinion  of  the  court  goea  to  the 
whole. 

From  that  opinioii  I  reapectftilly  dissent.  And,  after  care* 
ftdly  reviewing  the  case  in  aU  of  its  bearines,  and  scrutinizing 
tiie  evid^M^  J  adhere  to  tiie  opinion  I  hdd  in  the  Circuit 
Court. 


Jammb  H»  TJbm,  Clajmast  ov  tbb  STSAicn  Qifsxy^  AFntr- 
.  LAKT,  V.  Jamss  M.  Coniuv  ani^  Cnm.  Corman,  OwHBBe 
or  Flas^boat  ahb  CAsao. 

WUn  %  iki4xw^  wbklL  wai  &iteMd  i»  the  bank  of  Ui»  MlMiM&ppi  iItw  si 
nighty  wu  ran  down  and  rank  bj  a  steamer,  the  circumstances  show  that  the 
steamer  was  in  ftuiU,  and  mast  be  responsiMe  I6r  the  Ims. 

It  was  not  necckarj  for  the  flat-boat,*  in  th»podtioa  wUeh  H  oeeopiedy  to  shoW  %. 
Ugfaidoiinrth^nMit. 

When  a  boat  or  TesseTol  anj  kind  is  ibstened  for  the  night  at  a  landing  plaoe  fp^ 
which  other  boats  maj  haTe  occasion  to  make  a  landing  in  the  night,  it  it 
tainlfprateil  for  bar  position  to  be  dssigpated  by  a  li^  oq  her  awn 
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'  M  mm  M  that  the  rciiel  making  »  leading  maj  bare  light  to  do  lo.  But 
irhon  %  TMtel  U  tied  to  the  beak  of  a  riyer,  not  in  a  port  or  harbor,  or  at  a 
place  of  landing,  ovt  of  the  line  of  enetomaiy  naTigation,  there  ii  no  occaaion 
te  her  tO'  show  a  li|^t,  nor  hat  it  oTer  been  required  that  she  ehoold  do  to. 

This  was  an  appeal  from  the  CSrcait  Court  of  the  United 
States  ibr  the  eastern  district  of  Lomsiana,  sitting  in  ad- 
xnirally. 

It  was  a  case  of  collision,,  which  oocarred  in  the  Mississippi 
river;  about  fifty-five  miles  above  New  Orleans. 

The  narrative  of  the  case  is  ^ven  in  the  opinion  of  the 
court  ' 

The  District  Court  decreed*  in  fitvor  of  the  owners  of  the 
flatrbbaty  who  were  the  libeUants,  in  the  sum  of  $8,416.15, 
with  five  per  cent  interest  from  the  24th  of  Decemb^,  1858, 
until  paid^  and  costs. 

ITpon  an^appeal  to  the  Circuit  Court,  this  decree  was  affirmed, 
whereupon  tne  claimants  of  the  Gipsey  appealed  to  this  court 

It  was  argaed  by  Mr.  Taylor  far  the  appellants,  and  by  Jfr. 
JBo^famm  for  the  appeUees. 

Mr.  Tfaybr  made  the  following  points: 

1st  That  the  appellant  was'  engaged  in  a  lawful  business; 
that  he  exerciBec^^ordinary  prudence  in  the  prosecution  of  his 
voyage  on  the  jaght  in  question ;  and  that  the  collision  was 
the  result  of  an*  accident,  and  not  from  negligence,  misconduct, 
or  want  of  skill;  and  that  he  is  in  no  way  responsible  for  the 
loss  sustained  by  the  appellees.  Ya.  In.  Co.  v.  MiUaudon,  11 
L.  B.,.115;  Stambeach  v.  Bea,  14  Howard  IT.  S.  R,  582. 

2d.  That  if  there  was  any  &ult  or  want  of  care  on  the  part 
of  the  appellant,  there  was  also  fitult  or  want  of  care  on  the 
part  of  ue  appellees,  inasmucli  as  thej  fiiiled  to  m^e  use  of 
tbtA  common  care  and  prudence .  which  is  require  of  all,  in 
the  public  interest,  by  neglecting  to  keep  any  watch  on  the 
fiat'Doat,  or  to  expose  a  li^t  upon  it,  ana  that  therefore  they 
have  no  right  to  recovw.  I)elaware  v.  Osprey,  2  Wallace,  278; 
Ward  V.  Arm^tronK)  14  HL,  288,  285 ;  Lmis  v.  Steamer  Sena- 
tor, 1  Cal.,  459,  460;  Silnpaon  v.  Hand,  6  Wharton,  824;  Mmv 
phy  V.  Diamond,  8  An.,  '441 ;  Lesseps  v.  Pontchartrain  R.  B., 
17  L.  B.,  261;  Flcytas  v.  Pontchartrain  R.  R,  18  L.,  889; 
Carlisle  v.  Hplton  8  An.,  48;  The  Alival,  25  Eng.  Law  and 
Equity,  $04;  5  Statutes  at  Laige,  806,  sec  10;  Act  of  Louisi- 
ana dr  1882. 

8d.  That  if  the  appellant  was  at  all  in  &ult,  and  r6n)onsible 
in  some^deffree  because  of  that  fault,  then  the  appellees  are 
only  entMed  to  recover  one-half  of  the  amount  of  tne  damages 
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occasioned  by  the  colIiBion.     Brickell  v.  Frisby,  2  R.,.  205; 
Schooner  Cauerine  9.  Dickinson,  17  Howard  XJ.  8.  B^,  170. 

Jfr.  Beryambi  made  the  following  points : 

The  claimants  and  i^pellants  do  not  deny  that  they  ran  into 
and  sank  the  flat-boat,  whilst  she  was  lying  tied  np  to  the  basic 
at  nighty  but  they  seek  to  excuse  themselves  by  urgine : 

lirst.  That  the  flat  was  lyinff  moored  to  the  baiu:  of  tlie 
liver,  at  a  distance  of  only  fifty  &et  below  a  wood-^ard,  in  the 
way  of  steamboats  taking  wood,  and  in  the  wa;^  of  steambcMrtB 
landing  freight  at  passengers,  at  the  nsnal  lanmng  of  Madame 
Tmdeaa,  the  owner  of  the  plantation  on  which  the  wood-yard 
was  situated';  and 

Second^.  That  tibe  flat-boat  had  no  light  out,  and  was  so 
concealed  by  the  shadows  of  the  bank  that  -she  could  not  be 
seen. 

L  To  this  first  excuse,  the  short  and  ready  answer  is,  tiiat 
the  Gipsey  was  not'  engaged  in  any  attempt  to  land  at  the 
wood-TOrd,  or  at  Mrs.  Iruaeau's  landing  place,  when  she  ran 
into  tne  flat-boat;  but,  on  the  contrarv,  was  bound  up  the 
river  for  a  |ianding  at  George  Mather's  plantation. 

Yet  the  night  was  so  dark  and  foggjr,  that  whilst  they 
thought  they  were  mnnine  up  the  riverTmey  ran  directly  into 
tibe  bank,  ^inkine  the  flat- boat. 

They  pretend  tiiat  the  night  was  not  too  dark  to  run,  and 
tliat  it  was  quite  light  enough  for  them  to  pursue  their  voyagje 
with  safely.    The  testimony  id  somewhat  conflicting  on  this 

B[>int;  but  on  their  own  evid.ence  they  are  in  a  fiital  dilemma. 
y  the  evidence .  of  her  own  ofiicers,  the  Gipsey  would  have 
nin  directiy  into  the  bank  of  the  river,  if  the  flat-boat  had  not 
intervened*  Now^  if  it  was  light  enough  to  navigate  witii 
safety,  the  &ot  proves  the  grossest  carelessness  and  negligence, 
sufficient  to  make  the  steamer  responsible. 

I^  OQihe  contrary,  it  was  not  hght  enough  to  navigate  with 
safety,  mere  was  cnminal  imprudence  in  continuing  the  voy^ 
age,  instead  of  l^ingup  till  the  darkness  was  dissipated. 

The  district  jud^  puts  the  dilemma  very  clearly  in  his 
opinion,  and  there  is  no  escape  from  it. 

n.  To  the  second  excuse,  the  answer  is,  that  there  was  no 
obligation  on  the  part  of  the  flat-boat  to  exhibit  a  light 
'  She  was  moore^.  in  a  nook  o^  recess  of  the  bank  where  it 
had  caved,  so  as  to  leave  a  point  of  Jand  jutting  out  into  the 
river  above  and  below  her. 

Whether  near  a  wood-yard,  or  not^  is  a  matter  of  no  conse- 
quence. She  WBavot  at  the  wood-yard.  She  was  nestied  se> 
enrely,  as  her  owners  had  every  reason  to  believe,  beyond  the 
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poasibility  of  harm  from  ascending  or  descending  boats,  and 
she  was  not  harmed  by  any  boat  that  was  ascending  or  descend- 
ing by  a  proper  conrse,  but  bv  a  boat  which,  whibt  its  officers 
declare  they  were  bound  up  the  river,  nm  straight  (utosb  it,  to 
a  spot  where  they  had  no  mtention  of  going. 

A  steamboat  running  at  night  is  bound  to  have  lights,  (act 
July,  1888,  6  Stat  at  Xarge,  806.)  and  it  would  no  doubt  be 
hdd  imprudent  for  a  flat-boiEi^  under  the  same  circumstances, 
to  neglect  the  same  precaution ;  but  it  never  has  been  even 
pretended,  before,  that  a  vessel  of  any  kind,  tied  to  the  bank 
of  a  river,  not  in  any  port  or  harbor,  or  usual  place  of  landing, 
is  bound  to  show  a  Uj^t,  still  less  when,  as  in  the  present  case^ 
the  vessel  was  lying  jn  a  nook  or  recess  of  the  banls^  entirely 
out  of  the  usual  course  of  ascending  or  descending  vessels. 

Mr.  Justice  WATKTB  delivered  the  opinion  of  the  court 
This  is  an  appeal  from  the  Circuit  Oourt  of  the  United  Qtates 
for  the  eastern  district  of  Louisiana. 

It  appears  frt>m  the  record,  that  the  steamer  Gipsev  was  a 
packet  on  the  Missiseippi  river,  running  from  New  Orleans  to 
liobdell-s  Store  landing,  above  Bayou  Sara,  and,  as  all  the 
oHier  lifississippi  steam  river  packets  do,  was  in  the  habit  of 
landing  -freij^ht  and  passengets  at  all  the  intennediate  points 
and  ptentations.  She  was  making  a  trip  up  the  river  from 
New  Orleans  on  the  evenmg  of  the  21st  December,  1858.  The 
hight  was  rainy  and  dark,^  and  after  midnight  somewhat  fo^pgy. 
It  was  light  enough,  tlioujph,  for  the  boats  navigating  the  nver 
to  run  and  to  distin^uim  and  make  all  their  lanmn^  All 
of  the  witnesses  say  it  was  a  proper  night  for  runnmg,  and 
npne  of  the  nackets,  or  other  boats,  laid  up  on  that  ni^t  on 
account  of  tne  weather.  Alexander  Desaipes,  a  witness  for 
the  claimant,  says,  '^he  was  the  pilot  of  the  Gipsey,  and  was 
on  watch  at  tilie  wheel  ^t  the  time  the  Gipsey  struck  the  flat- 
boat  That  the  collision  happened  above  the  point  at  Trudeau's 
wood-yard,  about  fifly-six  miles  above  New  Orleans,  between 
twelve  and  one  o'clock  at  night,  on  the  22d  December,  1858. 
He  says  it  was  a  pretty  bad^nig])jt,  rainy,  dark,  and  smok 
rather  than  foggy,  with  a  little  fo|^.  There  was  Ught  enoug! 
however,  for  ui^boat  to  distinguish  landings,  and  she  ran  an^ 
made  idl  of  her's  of  freight  and  passengers  as  she  went  up. 
Her  last  landing  befqre  cue  collision  was  one  of  freight,  at  J« 
B.  Armant's  pfimtation,  on  the  right>hand  side  of  the  river 
detottidkig,  about  half  a  mile  below  Tludeau's  wood-yard. 
We  then  crossed  the  river  from  there,  to  go  to  GeonB;e  Mawer's 
plantation.  .  At  that  time  the  night  was  dark  and  rainy,  but 
the  diore  could  be  seen  for  some  distance.    There  was  a  light 
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at  Tradean's  wood-yard  on  the  bank,  which  k  pretty  high 
there,  at  least  fifteen  feet  above  Ihe  water;  I  ootdd  see^ia 
light  a  long  distance— three  or  four  arpents  from  the  shore; 
there  was  a  point  of  land  just  below  the  wood-yard;  I  was 
looking  out  when  the  boat  was  approaching  the  snore,  for  the 
purpose  of  adna  ttp  ihaJL  shore  to  make  a  landing;  Icmddaee  an 
oiUune  of  ine  anore,  or  bank,  all  along,  and  distakOy,  too;  I  did 
•not  discover  the  flat-boat  until  we.  were  right  up  a^ainft  her; 
the  flat-boat  was  lying  close  to  the  bank,  and  in  its  shadow, 
and  having  no  light  on  her  I  could  not  9ee  her;  she  was  lying 
just  at  the  foot  of  the  wood-yard;  the  U^ht  on  the  bank  was  a 
eood  distance  from  the  flat-boat,  and  did  not  shine  upon  her. 
3uB  soon  as  We  saw  the  flat-boat,  we  stopped  the  engine  of  the 
Gipsey,  and  backed.  If  there  had  been  a  light  on  the  flat-boat, 
I  could  have  seen  it  at  a  sufficient  distance  to  have  avoided  the 
collision,  but  there  was  no  light  on  her.  As  the  flatboat  was 
low  down  in  the  water,  if  there  had^  been  a  li^ht  on  her,  we 
should  have  known  it  was  something  down  m  the  water.  I 
saw  nobody  on  watch  on  the  flat-boat  at  the  time  of  the  col- 
lision, and  heard  no  hail  from  her  before  it."  The  witness 
fhrther  states  that  he  had  been  a  pilot  on  the  river  for  more 
than  ten  years,  ^^  running  in  this  lower  trade,"  and  adds,  at  the 
time  of  and  before  the  collision,  the  weather  was  such  as  boats 
are  in  the  habit  of  running  and  making  landings,  and  I,  as  a 
pilot,  consider  that  it  was  safe  and  proper  to  run  the  boat 
Mather's  landing,  where  the  Gipsey  was  going  to  land,  was 
about  a  quarter  of  a  mile  above  Trudeau's  wood-yard.  iTpon 
the  cross-interrogation  of  this  witness,  he  does  not  ^ve  an  in- 
telligent or  ceirtam  staterdent  of  the  collision,  or  where  or  how 
the  Gipsey  struck  the  flat-boat;,  but  savs  she  was  tied  to  a 
point,  and  her  stem  lay  a  little  out  from  the  bank ;  she  laid  up 
and  down  the  nver  in  the  same  direction  with  the  current; 
there  are  carvings  in  alo^g  the  bank;  the  flat  was  lyine  at  a 
point  festened,  and  there  are  currings  both  above  and  below 
that  point,  wmch  was  a  mere  iutting  out  of  the  bank  in  conse- 
quence of  durvings  above  and  below  it  The  direct  ezaminar- 
tion  being  resumed,  this  witness  says,  on  a  clear  starlight 
night,  in  such  a  stage  of  water  as  prevmei  at  the  time  of  the  aeeu 
dentj  we  could  haye  seen  a  flat-bSat  at  a  good  distance  in  time 
to  prevent  an  accident  If  there  .had  been  on  the  flatboat 
suw  a  light  as  is  generally  carried  on  deck  by  a  steamboat,  or 
a  schooner,  or  on  flatboats  when  ihey  are  nmnmgj  I  could  have 
seen  it  three  or  four  arpents  oi^  and  this  would  have  given  me 
time  to  avoid  th^  collision. 

The  evidence  of  this  witness  is  not  in  any  material  particvi- 
lar  changed  by  any  other  witness  examined  in  the  case.    It  is 
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latiher  confirmed' ;  but  the  captain  of  the  Gipsey,  who  was  also 
0wom  as  witness,  gives  a  more  certain  account  of  the  collision, 
as  to  the  part  of  the  flat-boat  which  was  struck  by  the  steamer, 
and  by  what  part  of  the  steamer  she  was  struck.  The  testimo- 
ny is  conclusive,  that  the  flat  being  tied  to  the  shore,  at  what 
might  have  bj^en  considered  a  proper  and  safe  place^  was  struck 
by  the  steamer  with  suflicient  force  to  cut  a  part  of  her  down, 
and  to  sink  her  in  a  few  imnut^.  There  are  three  points  to 
he  noted  in  the  testimony  of  D'esarpes.  The  first  is,  that  the 
steamer,  being  upward  bound,  had  made  a  landing  at  Armant's 
plantation,  isTOut  half  a  mile  below  Trudeaii's  wood-yard,  and 
that  her  next  place  for  making  a  landing  was  a  quarter  of  a 
mOe  above  tha^  on  the  opposite  side  of  we  river,  at  Mather^s 
plantation,  making  the  distance  between  the  two  places  about 
three-quarters  of  a  mile.  *  Secondlv,  that  in  his  opinion  as  an 
experienced  pilot,  and  accustomed  to  the  navigation  of  the 
liver,  there  was  nothing  in  the  state  of  the  weather  to  prevent 
the  steamer  from  beinj;  run  as  usual,  and  put  across  the  river 
to  make  a  landing  at  Mather's  plantation,  but  that  she  was  run 
so  close  in'  shore  as  to  be  brought  into  collision  with  the  flat- 
boat,  and  thereby  that  the  witness  admits  that  the  only  cause 
of  it  was,  that  the  flat-boat  was  lying  close  to  the  bank,  and  so 
much  in  its  shadow,  and  not'  having  a  lidbt,  he  could  not  see 
her.  Bis  language  is,  that  if  there  nad  been  on  the  flat-boat 
such  a  light  as  is  generally  carried  on  deck  by  a  steamboat  or 

^  a  schooner^  or  on  a  flat-boat  when  the^  are  running,  he  could 
have  seen  it  fiur  enough  off  to  have  avoided  tiie  collision. 

Oaptain  lire,  then  m  command  of  the  Gipsey,  ^ ves  the  same 
account,  scarcely  with  a  variance,  of  the  navij^Uon  of  his  ves- 
sel from  Armant's  plantation  until  the  collision  had  occurred, 
but  says,  with  more  positiveness  than  his  pilot  spoke,  that  the 
fi>r^(inard  end  of  the  Gipsey— ^me^  part  of  the  bow  pretiy  &t 
forward — struck  the  flat-boat.  His  langua^  is,  that  he  ^^  was 
on  tiie  roof  of  the  steamer  in  fi^nt  all  the  time,  when  they  had 
made  their  landing  at  Aimiant's,  up  to  the  moment  of  tiie  col- 
limon.  From  Aimant's  we  ran  tne  bend  of  the  river  on  the 
same  side  a  short  distance,  imd  then  crossed  over  to  make  a 
landing  at  Mather's,  abovie  Trudeau's  wood-yard.  There  was 
It  light  above  the  wood-pile,  but  I  saw  notmng  but  its  glare 

.  before  the  collision,  the  wood-pile  beins  between  the  light  and 
my  eyes.  I  cpuld  scq  the  glare  some  three  or  five  minutes  be- 
fore me  collision  took  place.  We  had  almost  hit  the  fiat-boat 
when  I  saw  it.  I  was  looking  out  and  saw  the  boat,  seeing  its 
outline  pretty  clearly  about  the  same  time  that  I  saw  the  ^are 
of  the  lieht  spoken  of.  It  was  the  shadow  of  the  bank,  "vmich 
is  high  uiere,  which  prevented  me  from  seeing.    Jff  there  had 
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hem  an  IhefatrboaJt  any  such  Ughi  aaflaHoats  vmaUy  carry^  I  could 
Kave  9een  it  in  time  to  aiDaid  Utting  her/'  He  farther  says,  '^the 
night  was  slightly  foggy  and  bM,  and  it  had  been  raining,  but 
cannot  recollect  whemer  it  was  raining  at  the  time  of  the  col- 
lision. There  was  no  fog  until  we  eame  to  Armant's,  and  after 
we  left  Armant's  the  fog  came  on,  and  I  think  that  smoke  was 
Hiized  with  the  fog.  We  did  not  lay  up  that  nisfat  for  fog,  but 
ran  .all  ni^ht"  CHher  witnesses  were  eicamined  by  the  claim- 
ants, but  It  is  not  necessary  t6  notice  their  testimony  further 
than  to  say,  that  neither  of  them  give  any  additional  mcts  con- 
cerning the  navigation  of  the  steamer  m>m  Armant's  planta- 
tion, or  concerning  tiie  collision,  contradictory  from  wlutt  was 
said  of  both  by  Captain  ITre  and  his  pilot  Desarpes. 

Trying,  then,  the  claimant's  case  only  by  the  evidence  intro- 
duced.by  himself,  it  is  obvious  that  the  steamer  was  put  across 
the  river  from  Armant's  In  a  state  of  weather  and  on  a  night 
proper  for  running,  without  proper  care  to  make  her  next  land- 
ing at  Mather's,  widch  was  at  least  a  quarter  of  a  mile  above 
the  wood-yard,  a  little  below  which  the  flat-boat  was  moored. 
Both  the  pilot  and  the  captain  attempt  to  indicate  the  place 
and  the  pfurt  of  the  steamer  which  was  first  in  contact  with  the 
flat-boat,  by  mathematical  figures.  If  that  of  the  pUot's  is 
taken  as  the  fact  of  the  case,  it  must  be  conceded  that  the 
Oip^ey  was  put  across  the  river  a  littie  below  where  the  flat- 
boat  laid,  ana  so  near  the  bank  that  she  could  not  have  been 
run  above  her,  by  pursuine  that  course,  without  a  collision. 
Bunning  so  near  to  the  bank,  when  there  was  ample  channel- 
way  fuixher  out  in  the  river  for  the  steamer  to  pass  the  point 
ang  curve  made  by  it,  at  which  and  within  which  the  flat-boat 
was  fitstened^  was  a  want  of  proper  care.  Both  pilot  and  cap- 
tain knew  that  the  wood-vard  and  its  immediate  vicinity  was  a 
point  of  theriver  at  which  boats  were  customarily  moored  at 
night,  as  a  place  of  safety  a^nst  collisions  fix)m  ascending  or 
descending  Doats,  and  should  have  run  the  steamer  further  out 
in  the  river  to  avoid  all  chance  of  collision  with  boats  tied  to 
the  bank  or  wood-yard ;  and  in  this  instance,  there  was  no  oc- 
casion for  the  steamer  having  been  run  so  near  to  the  bank  of 
^e  river,  as  it  was  not  intended  to  make  a  landing  at  the 
wood-yaixL  but  to  pass  it  to  a  landing  higher  up.  The  coIKb- 
ion,  according  to  uie  pilot's  account  of  it,  was  cauBed  by  the 
steamer  not  bving  been  kept  on  a  course  further  out  from  the 
btink.  That^  of  its^l^  is  sufficient  to  make  her  answerable  for 
dl  the  consequences  of  it  without  any  regard  to  the  fiict  that 
the  flat-boat  had  not  a  liffnt  A  lieht  upon  her  might,  in  the 
language  of  the  witness,  nave  enabfed  him  to  have  avoided  tb6 
eolnsion  by  putting,  the  steamer  further  out  in  the  river,  but 
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the  want  of  a  lieht  was  not  the  cause  of  it.  The  cause  was, 
that  the  steamer^  course  wbb  too  near  on  shore.  But  if  ihe 
captain's  luaoount  of  the  collirion  is  taken  as  the  fiust  of  the 
case;,  as  we  think  it  ought  to  be,  the  steamer  is  altogether  with- 
out excuse,  for  she  was  put  across  the  rirer  without  due  care 
as  to  her  course,  and  would  have  been  run  bow  on  into  the 
bank,  at  the  point  where  the  flat-boat  was  fiuitened,  if  she  had 
not  been  stopped  by  the  collision.  In  such  a  view  of  the  case 
as  we  have  given  from  the  testimonpr  of  the  claimant's  witnesses, 
it  IB  not  necessaiy  for  us  to  consider  the  point  made  by  the 
witnesses,  and  by  counsel  in  the  argument,  that  the  flat-boat 
had  not  a  light  to  show  herself  or  her  mooring  durinj^  the  night. 
Tied,  as  she  was,  in  a  recess  of  the  land,  with  a  point  of  find 
extending  into  ^e  river  below  the  wood-yard,  there  was  no 
necessity  for  her  to  show  a  light  to  protect  her  from  boats 
ascending  or  descending  the  river,  or  from  landing,  whidi 
might  be  made  at  the  w(x>d-yard,  as  she  was  actually  £ftstened 
to  tne  bank,  out  of  the  line  of  a  customary  and  safe  navigation 
up  or  down  the  river.  In  other  words,  the  steamer  was  either 
run  closer  into  the  bank  tiian  was  necessary  or  usual  at  that 
point  of  the  river,  and  out  of  what  should  have  beon  her  course 
to-  make  her  landing  at  Mather's,  or  she  was  run  head  upon 
the  flat-boat,  where  the  latter  was  tied  to  the  bank.  When  a 
boat  or  vessel  of  any  kind  is  £Eistened  for  the  night  at  a  landinff 
place,  to  whidi  other  boats  may  have  occasion  to  make  a  lan£ 
mg  in  the  night,  it  is  certainly  prudent  for  her  position  to  be 
designated  by  a  light  on  her  own  account,  as  well  as  that  the 
vessel  making  a  umding  may  have  li^^t  to  do  so.  But  whoi 
a  vessel  is  tira  to  the  bank  of  a  river,  not  in  a  port  or  harbor,  or 
at  a  place  of  landing,  out  of  the  line  of  customaiy  navi^tion, 
fliere  is  no  occasion  for  her  to  show  a  light,  nor  has  it  ever 
been  required  that  she  should  do  so. 

« After  the  best  examinalion  of  this  case,  we  are  of  the  opin- 
ion that  the  steamer  Gipsey.was  put  across  the  riyer  from 
Armant's,  in  the  prosecution  of  the  mtention  to  make  another 
landing  with  her  at  ^Cathei;'s  plantation,-  witiiout  skill  or  pru- 
dence, and  that  the  collision  with  the  flatboat  was  the  conse- 
quence of  it,  without  any  fllmlt  or  want  of  care  by  those  navi- 
cating  it  Tl^^re  is,  therefore,  no  ffround  ibr  reducing  the 
damages  riven  by  the  District  and  Circuit  Courts  to .  the 
owners  or  the  flat-boat 

Having  examined  the  record  very  frdly  as  to  the  items 
moiring  tip  the  aggregate  of  damage  given  by  those  decrees, 
we  aflarm  the  de<me  St  the  Circuit  Court  in  the  case. 
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Jamss  Bteveks,  Plaintiff  in  Errob,  v.  Botal  Gladding  and 
Isaac  T.  Proud,  trading  undsr  thx  namx  and  firm  of 
Gladding  &  Proud,  Dxfxndants. 

Where  no  error  appears  npon  the  record  in  the  jiroceedinge  of  the  Qircoit  Court, 
the  caee  haying  been  left  to  a  jury,  and  no  instmctions  asked  firom  the  court, 
the  Judgment  below  mast  be  affirmed. 

This  case  was  brought  up,  by  writ  of  error,  from  the  Circuit 
Court  of  the  United  States  for  the  district  of  Khode  Island. 

The  plaintiff  in  error,  Stevens,  was  the  same  person  who  was 
the  appellant  in  the  case  of  Stevens  v.  Cady,  reported  in  14 
Howard,  529. 

In  the  present  suit^  he  brought  an  action,  beins  a  citizen  of 
Connecticut,  aeainst  Gladding  &  Proud,  booksellers  of  Provi- 
dence, in  Bhode  Island.  It  was  a  qui  tarn  action  in  which  he 
claimed  two  th(^usand  dollars,  because  the  defendants  publish- 
ed and  sold  two  thousand  copies  of  his  map  of  the  otate  of 
Bhode  Island,  for  which  he  had  obtained  a  copyright. 

The  defendants  pleaded  not  guilty,  and  the  case  went  on  to 
trial  before  a  juir,  who  found  a  verdict  for  the  defendants.  In 
the.proffress  of  tne  rial,  there  was  no  prayer  to  the  court  to  in- 
struct the  jury  upon  a  .matter  of  law,  nor  any  bill  of  exceptioha 
whatever. 

Stevens  managed  the  case  for  himself  and  it  would  be  diffi- 
cult to  conjecture  the  reason  for  suing  out  a  writ  of  error,  if  it 
were  not  for  the  following  assignment  of  error  which  was 
attached  to  the  record : 

This  was  a  qui  tarn  action  at  law,  in  debt,  for  the  forfeitures 
and  penalties  incurred  by  the  defendants  for  the  violation  of  a 
copyright  granted  to  the  plaintiff  in  error,  on  the  28d  day  of 
April,  1881,  under  an  act  of  Congress  entitied  "An  act  to 
amend  the  several  acts  respecting  copyrights,  approved  8d  Feb- 
ruwT,  1881." 

The  plaintiff's  titie  to  this  copyright  is  set  forth  in  the  decla- 
ration nerein.  The  principal  questions  in  this  case  are :  Was 
the  verdict  and  judgment  correct?    Was  the  sale  of  the  en- 

Saved  plates  the  sate  of  a  copyright?  Did  such  sale  authorize 
e  defendants,  or  any  other  person,  to  print  and  sell  this  liter* 
ary  production,  still  subsisting  under  a  copyright  in  this  com- 
plainant ? 

The  very  learned  opinion  of  the  Supreme  Court  of  the  Uni- 
ted States,  delivered  by  Mr.  Justice  Nelson,  in  bill  in  chanceiy, 
James  Stevens  v.  Isaac  H.  Cady,  14  Howard,  528,  is  ample  and 
decisive  on  this  subject  James  Stevbihs, 

Ibr  hmsdf. 
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Iq  this  ooorty  th6  followinj^  brief  was  filed  bj7  J&.  AmeSy  no 
oonnflel  appearing  for  the  plaintiff  in  error: 

The  record  in  this  case  shows,  that  at  the  November  term 
of  the  Circuit  Court  for  the  district  of  Bhode  Island^  ^^^i  ^® 
plaintiff  in  error  brought  a  qui  tarn  action  a^^ainst  Ihe  defend- 
ants in  error,  to  recover  penalties  and  forfeitures  alleged  to 
have  been  incurred  by  tiiem  under  the  act  of  Congress  passed 
Februaiy  8d,  1881,  entitied  '<  An  act  to  amend  the  several  acts 
respecting  copyrights; ''  that  at  the  June  term  of  said  court, 
18^,  the  cause  was  submitted,  upon  the  ^neral  issue,  to  a 
jury,  who,  in  due  form,  returned  a  verdict  m  fieivor  of  the  de- 
fendants in  error,  of  ^' not  guilty;"  whereupon  jud^ent  was 
entered,  that  they  have  anarecover  their  costs  of  suit 

The  record  discloses  no  error  in  law,  nor,  to  the  kndwledge 
of  the  defendants  in  error  or  of  their  counsel,  was  anv  error  of 
law  brought  upon  the  record  bv  the  allowance  of  a  bill  of  ex* 
ceptions.  The  court  has  no  choice,  therefore,  but  to  confirm 
the  judgment  below,  with  costs.  Samubl  Amis, 

For  Defendants  in  Errcr. 

Mr.  Justice  McLEAN  deliv^*ed  the  opinion  of  the  court 

This  is  a  writ  of  error  to  the  Circuit  Court  for  the  district 
of  Bhode  Island. 

An  action  was  brouj^ht  by  the  plaintiff  in  the  Circuit  Court, 
alleging  j^t  he  was  the  author  of  a  topographical  map  of  the 
State  of  Rhode  Island  and  Providence  Plantations,  surveyed 
triffonometricalW  by  himself^  the  copyright  of  which  he  secured 
under  the  act  or  Congress  of  the  8a  April,  1881,  entitled  '^  An 
act  to  amend  the  several  acts  respecting  cop^pights; "  and  he 
avers  a  special  compliance  with  all  the  requisites  of  said  ^tct,  to 
vest  in  nim  the  copyright  of  said  map  or  chart  And  he 
ehaiges  the  defendants  -with  having  puolished  two  thousand 
•copies  of  his  map,  and  sold  them  witnin  two  years  before  the 
oommencement  of  the  action,  in  violation  of  his  right,  secured 
as  aforesaid,  to  his  damage  four  thousand  dollars. 

The  defendants  pleaded  not  j^^lty*  The  case  was  submitted 
to  a  jury,  who  returned  a  verdict  of  not  guilty.  A  judgment 
was  entered  against  the  plaintiff  for  costs. 

A  writ  tff  error  was  procured,  and  bond  given  to  prosecute 
it  with  effect 

The  defendant  in  proper  person  assigns  for  error,  '^that  the 
verdict  and  judgment  were  ffiven  against  the  plaintaff  in  error, 
whereas  the  veraict  and  ju^^pnent  should  have  been  given  for 
the  plainti^  and  he  prays  a  reversal  of  the  judgment  on  this 
jpround." 

In  a  veiy  short  aigument,  the  plaintiff  in  error  says,  the 
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principal  questions  are :  Was  the  verdict  and  judgment  cor^ 
rect?  Was  the  ^ale  of  the  engraved  plate,  on  execution,  tke 
sale  of  the  copyright  t  Did  such  sale  authorize  the  defendants, 
or  any  other  person,  to  print  and  sell  this  literary  production, 
still  subsisting  under  a  copyright  in  the  plaintiff.  And  lie 
refers  to  14  l£)ward,  528,  Stevens  v.  Cady«  In  that  case  this 
court  held  that  a  sale  of  the  copperplate  for  a  map,  on  execu* 
tion,  does  not  authorize  the  purcnaser  to  print  the  map. 

Two  or  three  depositions,  not  certified  with  the  record,  were 
handed  to  the  court  as  having  been  omitted  by  the  clerk  in 
making  up  the  record ;  but  it  does  not  appear  that  they  were 
used  in  tibe  trial  before  the  Circuit  Court;  and  if  it  did  so  ap- 

E^ar,  no  instructions  were  asked  of  the  court  to  the  juiy,  to 
y  the  foundation  of  error. 

It  is  to  be  regretted  that  the  plaintiff  in  error,  in  undertaking 
to  manage  his  own  case,  has  omitted  to  take  the  necessary  steps 
to  protect  his  interest  There  is  no  error  appearing  on  the 
record  which  can  be  noticed  by  this  court;  tne  judgment  of 
the  Circuit  Court  is  therefore  affirmed  with  costs. 


C.  C.  Lathbop,  PLAnrrm  in  Erroe,  v.  Charlxs  Jujdson*. 

Where  ezceptioos  ere  •not  taken  in  tke  progreM  of  the  trial  in  the  Circiiit  Oointr 
and  do  not  appear  on  the  record,  there  ii  no  ground  lor  the  aetion  of  tfaii  covit. 

This  case  was  brought  up,  by  writ  of  error,  from  the  Circuit 
Court  of  the  United  States  for  the  eastern  ^strict  of  Loun* 
iana. 

The  suit  was  commenced  by  Charles  Judson,  a  citizen  of 
New  York,  to  recover  from  Lathrop  die  amount  of  a  judg^ 
ment  rendered  by  the  Supreme  Court  of  Louisiana,  in  June, 
1851,  for  $1,810,  with  interest  from  the  2d  of  May,  1846.  The 
plaintiff  attached  to  his  petition  a  copy  of  the  record  of  the 
judgment.    The  duit  was  commencea  on  6th  May,  1854. 

On  the  18th  of  May,  the  defendant  filed  the  following  eoc-^ 
ception  and  plea: 

To  the  San.  the  Judges  of  the  CbreuU  (hurt  of  the  United  SaUafor 
the  Fifth  GrcuU  and  Eastern  District  of  Lamsiana: 

The  exception  and  plea  to  the  jurisdiction  of  Charles  C.  La- 
throp, of  1m  ew  Orleans,  to  the  petition  filed  a^inst  him  in 
this  nondrable  court,  by  Charles  Judson,  of  the  State  of  Kew 
York. 

This  respondent  alleges,  that  this  honorable  court  has  mo 
jurisdiction  of  the  suit  instituted  in  this  matter,  the  same 
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having  been  litigated  and  deoeden  in  the  oooria  of  the  State 
of  Loniriana^  and  an  execution  having  been  isBued  on  the 
jndgment  in  said  suit  bv  the  said  Charles  Judson  against  this 
respondent,  under  which  execution  a  seiaure  has  been  made 
of  certain  property  as  belonging  to  this  respondent,  and  which 
execution  nas  not  yet  been  returned;  all  of  which  will  fblly 

Sipesr  by  reference  to  the  suit  Ko.  16,671|  of  the  docket  of 
e  late  Parish  Ch>tut  of  New  Chrlesnsytransfiun^  to  the  TU 
District  Court  of  New  Orleans,  and  to  the  notice,  of  seiaure^ 
herewith  filed.  Wherefore^  this  respondent  prays  that  lus  ex- 
ception may  be  sustained,  and  that  ne  may  he  excused  from 
answering  to  said  petition,  and  that  he  may  be  hente  dismissed 
with  his  costs* 

In  June,  1854,'  the  court  ordered  and  adjudged  that  the  said 
exception' be  dismissed  at  defendant's  costs. 

*  On  the  same  day,  Lathrop  filed  his  answer,  alleging  that  on 
the  llih  of  Febnuuy,  1861,  he  had  made  a  cession  df  all  his 
property  to  his  creditors,  under  the  insolvent  laws  cf  Louisl 
ana;  that  the  plaintiff  in  the  suit  was  placed  on  the  list  of  cred* 
iUm  for  the  amount  of  the  iudgment;  that  tiie  debt  for  whidli 
the  judgment  was  rendered  was  contracted  in  Louisiana,  and 
that  the  plaintiff  bought  the  debt  at  the  sale  by  the  TJ.  S.  Mar* 
ahal,  kcj  Ac  To  sustain  this  answer,  the  defendant  produced 
the  record  in  insolvency. 

In  November,  18M,  the  cause  came  on  to  be  heard,  and  Was 
submitted  to  the  court,  when,  judgment  was  entered  in  fovbr 
of  Judson,  Msinst  Lathrop;  tot  fl,810.60,  with  interest  from 
2d  May,  1845,  till  .paid,  and  costs. 

Lalmop  sued  out  a  writ  of  frror,  and  brought  the  case  up  to 
this  court 

It  was  ari^ed  bv  Mr.  jRwlor  for  the  plaintiff  in  error,  and 
Jfr.  JBoffomm  for  ue  defendant. 

Mr.  Tbyhr  assigned  for  error  the  following: 

1st.  That  the  exception  and  plea  to  the  jurisdiction  of  the 
CSreuit  Court,  founded  on  the  net  that  there  was  at  the  time 
an  execution  then  in  force,  upon  which  a  seizure  had  been 
made  under  the  judgment  sued  on,  was  improperly  overruled. 
And 

Sd.  That  the  decision  of  the  lower  court,  to  the  eflfoet  that 
the  original  cause  of  indebtedness  was  not  a  Louisiana  con- 
tract, upon  the  firsts  set  forth  in  the  decision  of  the  courts  is 
eironeous,  and-  contrary  to  law. 

And  then  made  the  following  points : 
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L  In  Lotusiana,  only  one  ezecntion  can  iasne  at  a  time  on  a 
^ndgment;  and  when  a  judgment  is  in  tibe  course  of  execution 
m  one  court,  no  judgment  can  be  had  on  the  same  claim,  un- 
less subject  to  the  condition  that  no  execution  issue  until  the 
result  of  the  proceedings  on  the  execution  be  ascertained* 
Hudson  V.  Dangerfield,  2  L.  R,  66;  Newell  v.  Morton,  8  B., 
102;  Hennen's  Dig.,  p.  782,  No.  9. 

n.  Contracts  are  governed  bj  the  law  of  the  place  where 
they  are  entered  into,  and  an  obligation  contracted  or  incurred 
is  payable  at  the  domicil  or  residence  of  the  obligor,  in  the 
absence  of  an  express  stipulation  making  itpayable  else- 
where.  Lynch  r.  Fostiethwaite,  7  M.  B.,  218 ;  E^nnen's  Dig., 


1,068.   Com.  of  Laws,  Nos.  4, 5, 10 ;  Shamburgh  9.  Coinmugen, 
10  M.  R.,  15;  Hepburn  v.  Toledano,  10  M.  R.,  648;  2  N.  S.,  611. 

Jfr.  Bmjcarm  took  the  following  view  of  the  case : 
This  record  exhibits  a  writ  of  error  prosecuted  from  the 
judgment  of  the  Circuit  Court,  but  there  is  neither  assign- 
ment of  error  nor  bill  of  exceptions* 

It  has  been  so  often  deciaed  by  this  court,  that  it  cannot 
take  cognisance  of  a  cause  presented  in  this  shape,  that  plaintiff 
in  error  could  not  have  taken  the  writ  with  any  other  design 
than  that  of  obtaining  delay.  TVlierefore  it  is  prayed  that 
dama^  be  allowed  under  the  17th  rule  of  court  Arthun 
aand  at.  v.  Hart,  17  Howard,  6 ;  Weems  v.  Gtooi^e  <md  oL,  1^ 
Howard,  190^7;  Bond  v.  Brown,  12  Howard,  254;  Field  v. 
United  States,  9  Peters,  202 ;  United  States  v.  Ejng,  7  Howard, 
888;  Zeller's  Lessee  v.  Eckhart,  4  Howard,  289. 

Mr.  Justice  McLEAN  delivered  the  opinion  of  the  court 
This  is  a  writ  of  error  to  the  Circuit  Court  for  the  east^ 
district  of  Louisiana. 

The  action  was  brought  on  a  judgment  rendered  by  the  Su- 
preme Court  of  Louisiana ;  certain  matters  were  set  up  in  the 
Circuit  Court,  as  a  defence,  all  of  which  were  overruled,  and 
judgment  was  entered  for  eighteen  hundred  and  ten  dollars, 
with  interest  and  costs.  The  only  errors  assigned  in  this  court, 
on  which  a  reversal  of  the  judgment  of  the  Circuit  Court  is 
prayed,  are :  1,  that  at  the  tmie  suit  was  brought  on  the  judg- 
rnent^  in  the  Circuit  Court,  an  execution  had  been  issued  on 
the  same  ludgment  in  the  State  court,  which  was  in  full  force, 
and  on  which  a  seizure  had  been  made;  and  2,  that  the  Circuit 
Court  erred  in  holding  that  the  indebtment  was  not  founded 
on  a  Louisiana  contract. 


These  exceptions  were  not  taken  in  the  proffiess  of  the  trial 
in  the  Circuit  Court,  and  do  not  appear. on  ue  record;    The 
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&ct  that  an  execution  was  inaed  and  returned  appean  in  tbf9 
record  of  the  State  courts  but  it  was  not  made  a  part  of  tlia 
record  of  the  Circuit  Ooi3urt,  by  bill  of  exceptiouB,  and  it  caiH 
not  now  be  noticed.  There  ia  no  jground  of  error  on  the  fiioe 
of  the  repord,  for  the  aotionof  thiB  court  The  judgment  of 
the  CSircuit  Court  is  affirmed  with  ten  per  cent  damages. 


XUZABXTH    MOORI,     COHPLAXNAHT    AWb    APPBLLAHT,    9.    EAfT 

GanNB  AMD  BsHJAimr  W.  Hawxxhb. 

Ib  flM  pwiMit  MM,  wben  «  biU  wm  Sled  to  Ml  Midt  titkt  fbr  fraiidi  aXL^gtd  to 
hKW  bMB  committed  In  1Y6Y,  tho  blU  doM  not  miko  out  a  raffidint  cmo;  and 
the  ovidoBM  doM  not  trvn  raitidn  tho  iSMti  altofed.  And  tbo  diMliiUfy  to  m% 
mlrittg  froM  Miwtaxoy  is  not  Mtiffketoiilj  proved. 

b  MM  of  lUend  ftsnd,  it  It  tme  thot  tho  itatQto  of  llmitntlonf  doM  not  bogin 
to  ran  imtif  tho  tend  If  dbMTored.  Bvt  then  the  bOl  mnit  be  apeelSo  la 
ftating  the  flbcti  and  efareamstaneM  which  constitole  the  tend;  and  in  the 
pnoMit  ceee,  thii  ic  not  done. 

Wbcm  property  WM  idld  uder  an  adminlftrator'c  mIc,  the  pnramptlon  to  in  fhTcr 
of  i|i  ooRedneM;  and  allet  a  kqg.pocMorfon  under  X%  the  budcn  of  proof  to 
fpon  tho  partj  who  ImpeachM  the  ealc. 

Thu  was  an  appeal  from  die  CSrouit  Court  of  the  United 
States  for  the  diamct  of  Bhode  Island,  sitting  as  a  court  of 
Mpiily* 

The  bill  was  filed  by  Eliaabeth  Moore,  a  dtiaen  of  th^  State 
of  New  York,  the  great-srandchild  of  John  Manton,  of  Bhode 
Island^  who  died  in  176?.  *  It  alleged  a  series  of  firauds,  be- 

E*nn]ng  in  1757,  when  one  of  his  sons-in-law  prevailed  upon 
m  b^  fraud  to  make  a  deed;  then  that  his  three  sons-in-law 
conspired  together  io  have  him  declared  non  ccmpoa  mtntia; 
then  that  ibfj  fraudulently  set  aside  his  will;  then  that  one 
o£  his  sons-in-htw  cheated  his  own  children  out  of  their  share 
of  the  estate,  and  the  administrator  became  a  par^  to  .the 
fraud;  then  tnat  the  Town  Council,  coniaying  with  me  sons- 
in-law,  adjudged  the  paper  not  to  be  a  lawful  will,  and  that  all 
the  narties  fraudulenuy  prevented  an  appeal  lliese  chax^ 
of  mud  were  made  to  include  many  otner  transactions  which 
it  is  not  necesfsiy  to  specify.  The  claim  of  the  complainant 
was,  that  she  was  entiued  to  a  share  of  the  lands  hela  by  the 
dafimdants;  and  the  pm^yer  was,  that  a  partition  might  be  de- 
ereed« 

Hawkins. filed  his  answer^saying  that  he  had  purchased 
property  from  Ssmuel  W.  jSlng^  who  derived  it  firom  his 
ftther,  Jodah  Emg.  who  Inherited  it  flK>m  his  firfher,  William 
B.  King;  and  that  he  and  tiie  Elngs  had  been  in  the  unintev- 
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rapted  and  quiet  poeseesioA  of  the  property  tbr  more  Hum 
twenty  years  before  the  filing  of  the  bul,  and  therefore  he 
pleaded  the  statateof  limitationB.  He  also  denied  all  knowl- 
edge of  the  important  &ctB  stated  in  the  bill. 

Greene  answered  and  explained  the  manner  in  xhich  he 
had  come  into  possession  of  the  property,  vLi:  from  his  father, 
Samnel  Greene,  who  was  a  devisee  of  his  fstther,  Jodma 
Greene,  who  purchased  it  from  Josiah  Ein^,  administrator  of 
John  Manton,  in  1770 ;  since  which  time,  it  had  been  in  the 
possession  of  the  fiunily.  He  also  denied  all  knowledge  of  the 
alleged  frands,  and  picked  the  statate  of  limitations. 

iSter  taking  much  testimony,  the  cause  came  up  for  hearing 
in  November,  1854,  when  the  Circuit  Court  dismissed  the  biU 
with  costs.    The  complainant  appealed  to  this  court 

It  was  submitted  on  printed  arguments  bv  Mr.  JSandatt  for 
the  appellant,  and  Mr,  jBradlqf  for  the  appellee. 

The  argument  of  Mr.  JSandaU  covered  a  ereat  deal  of  ^und^ 
as  may  be  supposed,  from  the  long  periocT  of  time  which  his 
investigation  included.  But  it  is  not  deemed  material  to  state 
all  these  points,  or  the  replv  of  the  opposing  counseL  The 
manner  in  which  Mr.  BmaaU  proposed  to  escape  from  the 
plea  of  the  statute  of  limitations  was  by  alleging  a  smes  of 
disabiliti^  in  this  Inanner : 

John  Manton  died  in  1767.  Anna  Waterman,  his  daughter^ 
£ed  before  her  feather,  leavine  a  daughter  named  Bettv. 

Betty  was  bom  in  1756.  Setly  was  thus  in  her  17th  year 
wiien  her  grand&ther  died,  and  came  of  ace  in  1777. 

Betiy  married  Caipenter  before  1775,  wnilst  she  was  yet  a 
minor. 

Betty  died  in  1784-'5,  leaving  Elizabeth,  the  present  plaintiff 

Elizabeth  married  Heman  Moorf»  m  1804,  in  the  19th  or 
20th  year  of  her  age. 

Moore  died  in  im 

Mr.  Justice  McLEAN  delivered  the  opinion  of  the  court 
This  is  an  appeal  in  chancery  from  the  Circuit  Court  fi>r  the 
district  of  Bhoae  Island. 

The  bill  was  filed  to  set  aside  certain  tifles  for  frauds  all^ped 
to  have  been  committed  in  the  year  1767,  by  a  fiither  affainst 
his  own  children,  for  the  benefit  of  strangers.  The  firauos  are 
steted  to  have  been  investigated  and  sanctioned,  directly  or 
indirectly,  by  the  court  of  probate,  bv  referees  chosen  by  the 
parties  to  determine  their  matters  ox  oontroverqr^  and  by  the 
xuj^est  courts  of  the  Statei. 
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The  kgal  kistoiy  of  the  case  commences  in  Jnlr,  1767,  by 
the  ezecntion'of  a  deed  by  the  admmistrator  of  John  Manton 
to  Waterman  and  Pearoe.  From  this  period,  a  series  of  events 
wri  detailed,  genealogical  and  historical,  sweeping  over  near  a 
oentory.  Acts  axe  stated  in  the  bill,  as  it  would  seem,  from 
mere  vague  reports,  and  sometimes  resting  on  conjectures. 
And  many  of  the  tsycts  set  forth,  if  proved,  and  were  of  moduli 
occurrence,  would  not  be  sufficient  to  avoid  the  titles  enumer- 
ated;  but  the  fieusts*  are  denied  ^nerally  by  the  answers,  and 
not  sufficiently  proved  by  the  evidence. 

The  lands  when  sold  were  comparatively  of  littie  value,  but^ 

Sr  the  progress  of  time  and  the  advance  of  improvements, 
ey  are  now  covered  with  large  manu&cturing  establishments 
and  flourishing  villages.  Generation  after  generation  has  risen 
up  and  passed  away,  of  individuals  connected  with  these  tities, 
wno  increased  the  value  of  the  property  bv  their  lar^  expend- 
itures; and  the  property^  by  deed  or  will,  or  by  tiie  law  of 
descents,  has  been  transmitted  through  the  generations  that 
have  passed,  without  doubt  as  to  the  kgal  ownership. 

The  bill  was  filed  in  1851 ;  its  averments  of  fiicts,  by  which 
the  liq[Me  of  time  and  the  statute  of  limitations  are  sought  to 
be  avoided,  are  loose  and  unsatis&ctory.  The  adverse  enixy 
is  alleged  to  have  been  made,  under  the  deed  of  the  adminis> 
tntor  of  Manton,  in  1767;  and  it  appears  tiiat  Betty  Water- 
man,  the  complainant's  giandmother,  through  whom  the  tide 
is  claimed  to  have  descended,  was  bom  in  1766.  She  was  of 
age  in  17779  ^u^d'  in  ten  years  afterward  her  right  was  barred 
by  the  statute.  It  is  true,  the  date  of  her  coverture  does  not 
appear,  but  as  she  was  only  eleven  years  of  age  in  1767,  she 
could  not  then  have  been  married ;  and  if  her  marria^  oc- 
eunred  subsequentiy,  it  was  a  cumulative  disability,  which  is 
not  allowed  by  the  statute  of  Bhode  Island.  The  complain* 
ant  became  of  i^  as  it  appears,  in  1815,  and  her  ten  years 
expired  in  1S25.  Her  disabifi^  of  coverture,  and  it  was 
cumulative,  expired  in  184^,  more  than  ten  years  before  the 
bill  was  filed. 

The  complainant  avers  that  from  the  death  of  John  Manton. 
in  1767,  to  1822-*8,  and  '4,  his  estates  were  the  sobjects  of 
legal  controversy  and  litigation  in  courts  of  law;  and  that 
enrer  sinee^  renewed  and  continued  claims  and  demands,  by  the 
heirs  of  Lydia  Thornton  and  Bettp  Carpenter,  for  tlietr  pro- 
pcfftion  of  said  estates,  as  his  rightfbl  heirs  at  law,  nppu  the 
assignees  of  the  Manton  estate,  and  upon  all  persons  deriving 
lade  under  Ihem,  have  been  continuously  prosecuted.  But 
pBoaecutions  to  stop  the  operations  of  the  statute  must  be  anc* 
oflssfuly  and  lead  to  a  change  in  the  possession* 
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Wli^n  fraud  is  alle^^  as  a  ground  to  set  aride  a  title,  tlie 
statute  does  not  begin  to  run  until  the  fraud  is  discovered; 
and  this  is  the  ground  on  which  the  complainant  asks  reliefl 
JSut,  in  such  a  case,  the  bill  must  be  specific  in  *  stating  the 
fstbts  and  circumstances  which  constitute  the  fraud;  and  also 
as  to  the  time  it  was  discovered.  This  is  necessary  to  enable 
Hie  defendants  to  meet  the  fraud,  and  the  alleged  time  of  its 
discovery.  In  these  respects  the  bill  is  defective,  and  the  eyi- 
dence  is  still  more  so. 

The  complainant's  counsel  seem  to  suppose,  that  as  the  de- 
fendants in  their  answer  admit  the  property,  at  least  in  part^ 
was  originally  acquired  under  a  sale  of  Manton's  admimstia* 
tor,  they  are  bound  to  show  the  proceediujra  were  not  only 
conformable  to  law,  but  that  they  must  so  mrther,  and  prove 
the  debts  for  which  it  was  sola  were  due  and  owing  by  the 
deceased.  So  &r  fix>m  this  being  the  legal  rule,  under  the 
circumstances  of  this  case,  the  presumptions  are  in  fetvor  of 
the  present  occupants,  and  the  complainants  must  show  the 
administrator's  sale  was  illegal  and  void.  After  an  adverse 
possession  of  more  than  eiehty  years,  when  the  &ets  have 
passed  from  the  memory,  and,  as  m  this  case,  the  papers  aie 
not  to  be  found  in  the  probate  court,  no  court  can  require  of 
the  defendants  proof  in  regard  to  sudi  sale.  The  burden  of 
proof  fidls  upon  him  who  attempts  to  disturb  a  possession  of 
ages,  transmitted  and  enjoyed  under  the  forms  of  law.  • 

Whether  we  connder  .the  great  lapse  of  time,  and  the 
change  in  the  value  of  the  property,  or  the  statutes  of  limits^ 
tion,  the  right  of  the  complainant  is  barred.  The  decree  of 
the  Circuit  Court  ia  affirmed. 


BuBK  H.  BxTTB,  Apmllant,  v.  John  H.  Lbwis,  akd  Maet 

M.  F.  Lsvis,  HIS  Win. 

ActordSng  to  t&»  pnetiee  proMribetf  fbr  the  Circuit  Coorts,  hj  thU  emtH,  in 

3uftj  caQMt,  a  bill  cannot  be  difmiised,.on  motion  of  the  nfpondenta^te  want 
eqnStj  after  aasirer  and  be4>re  the  hearhif . 

This  was  an  appeal  fix>m  the  District  Court-  of  the  United 
States  fbr  tiie  northern  £strict  of  Alabama. 

It  was  a  bin  IDed  bj  Betts  against  Lewis  and  wifieL  under 
the  same  circumstances  which  gave  rise  to  the  case,  of  Lewis 
V.  DflffBng,  reported  in  16  Hovwd,  1.  It  will  be  seen  by  • 
referened  to  meA  case,  pue  6,  that  fiuir  H.  Betts  waa  one  of 
the  legjsteea  im  tlie  will  ofSaiauel  Betts. 
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It  10  not  material  in  the  j^^esent  report  to  state  the  nature 
of  the  case.  ; 

ft 

It  was  armed  by  Mr.  BuBer  for  the  appellant^  and  by  Mr. 
JokMon  for  ttie  appeU< 


Mr.  Jnatioe  OUKTlS  delivered  the  opinion  of  the  court 
Thiaia'an  appeal  from  the  decree  or  the  District  Court  of 
the  United  States  for  the  northern  district  of  Alabama,  having 
the  powers  of  a  circuit  court  The  appellant  filed  his  bill  in 
that  court  to  charge  a  le^unr  on  propeily  alleged  to  have  come 
to  the  hands  of  i&  respondents,  and  to  be  chargeable  with  its 
^aymcfnt  After  answers  had  been  filed,  and  wmle  exceptions 
to  one  of  the  answers  were  pending,  the  respondents  moved 
to  dismiss  tiie  bill  for  want  of  equity,  and  the  court  ordered  it 
to  be  disnussed.  This  was  irregular,  and  the  decree  must  be 
reversed.  It  is  understood  to  be  in  conformily  with  the  prao- 
tice  of  the  State  courts  of  Alabama  to  entertain  such  a  motion 
at  any  sti^  of  the  proceedingik  But  the  equity  practice  of 
tiie  courts  of  the  United  States  is  governed  by  the  rules  pre- 
scribed  by  this  court,  under  the  authority  conferred  upon  it 
l^  thQ  act  Of  Congress,  (McDonald  i;.  Smalley,  1  Pet,  620,) 
and  is  the  same  in  all  the  States.  And  this  practice  does  not 
sanction  the  dismissal  of  the  bill  on  a  motion  made  while 
the  parties  are  perfectingthe  pleadings.  The  question  whether 
tiie  Dill  contains  any  equity,  may  be  raised  by  a  demurrer.  If 
the  defendimt  answer,  this  question  cannot  be  raised  until  tlie 
hearing.  Non  constat  that  a  defect  may  not  be  removed  be- 
fore the  hearing. 

The  case  must  be  remanded  to  the  Circuit  Court,  and  if  any 
defects  .exist  ih  the  bill  capable  of  being  cured  by  amendment^ 
as  no  replication  has  been  filed,  it  is  within  the  rules  of  ordi- 
nary practice  to  allow  them  to  be  made. 


Tn  Unitbd  Statxs,  Plaihtivf  dt  Erbob,  v.  Charlbs  Li 

Babok. 

A  dMd  fpeskf  from  the  time' of  ita  ddlTetr,  not  from  its  dale. 

n«  bond  of  a  deputy  pottmaiter  teket  eflbei  and  apeakf  from  the  tUne  that  il 
wacliee  the  Poetmaater  Cknenl  and  ii  accepted  hjr  &im,  and  not  from  the  daj 
«f  hi  date,  or  from  the  time  when  it  if  depioeited  in  the  poet  ofllee  to  be  aeat 


The  diftrenee  enlalned  between  a  bond  of  thif  deeeription  and  a  bond  given  by 
a  eeOeetor  of  the  ewtooi. 
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The  "nominalion  to  «i  ofllee  hj  the  Pretldeiit,  eonilmiAtloii  hy  the  Senate,  dgD*- 
tare  of  the  commission,  end  efllzing  to  It  the  seel  of  the  United  Stetes,  tie  iU 
the  acts  neceesary  to  render  the  appointment  complete. 

Hence,  the  appointment  is  not  rendered  inralid  hj  the  snbseqnent  death  of  the 
President  before  the  transmission  of  the  comndssion  to  the  appointee,  eren 
where  it  is  necessary  thai  the  person  appointed  shonld  peifurm  oeitein  acts  ba- 
Ibre  he  can  legellj  enter  npon  the  duties  of  the  oAce. 

This  case  was  brotight  up,  by  writ  of  error,  from  the  Oir- 
cnit  Court  of  the  United  States  for  the  southern  district  of 
Alabama. 

It  was  an  action  of  debt  upon  the  bond  of  a  deputy  post- 
master at  Mobile,  signed  Ohver  S«  Beers,  the  officer,  and 
Charles  Le  Baron  and  Oeorge  N.  Stewart,  Us  sureties. 

The  statement  of  the  case  contained  in  the  opinion  of  the 
court  renders  it  unnecessary  to  recite  the  demurrers  to  the 
declaration  and  pleas,  or  the  replications  and  rejoinders  which 
were  in  the  record.  The  point  in  dbntroversy  was  found  in 
the  following  charge  given  to  the  jury: 
^  Upon  this  evidence  the  court  charged  the  jury,  that  the  re- 
cital in  the  condition  of  the  bond  sued  on,  '^whereas  Oliver 
8.  Beers  is  depuly  postmaster  at  Mobile,"  relates  to4he  office 
he  held  when  the  bond  was  signed,  akid  could  not  refer  to  a 
term  of  office  not  yet  commenced. 

The  court  further  charged  and  said,  that,  according  to  the 
strict  propriety  of  langttage,-the  said  recital  relates  to  the  pre- 
cise period  of  time^when  the  recital  was  written,  (speaking  as 
it  does  of  the  present  time,)  and  not  to  the  time  when  it  was 
executed  by  its  delivery,  which  the  admitted  proof  shows  took 
place  on  a  subsequent  dav. 

That  at  the  time  said  bond  was  signed,  the  said  Beers  was 
not  in  office  under  his  appointment,  by  and  with  the  advice 
and  consent  of  the  Senate,  and  therefore  they,  the  jury,  ought 
to  find  for  the  defendant. 

To  which  charge  of  the  court  the  plaintiffs,  by  their  attor- 
neys, then  and  there  excepted,  and  asked  the  court  to  chaive 
the  jury  that  the  bond  related  to,  and  was  intended  to  provi^ 
a  security  for  the  fidthfal  discharge  by  Beers  of  the  duties  of 
the  office  of  deputy  postmaster  at  M!obile,  under  the  appoint- 
ment  by  and  with  the  consent  of  the  Senate ;  which  barges 
the  court  refused  to  fpyre ;  and  plaintifb  thei^  and  there  ex- 
cepted, and  asked  the  court  to  charse  the  jury  that  it  waiL-for 
them  to  determine  to  which  term  of  said  office  the  said  bond 
related,  and  that  the  recital  in  it,  that  '^  Beers  is  deputy  posts> 
master  at  Mobile,"  must  be  considered  as  made  at  the  time 
when  the  bond  was  delivered  and  executed ;  which  charge  the 
court  also  refused  to  g^ve;  and  the  plaintifEb  then  and  there 
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excepted  to  such  reftuud,  and  prayed  the  court  to  siga  and 
seal  this  their  bill  of  exceptions,  which  is  done  accoraingl j, 
in  toim  time. 

John  Gatlb,  JvJ^.    [sbal.] 

The  case  was  argaed  by  Mr.  Gushing  (Attorney  General)  for 
the  United  States,  and  by  Mr.  Skwari  for  the  appellee. 

Mr.  Jnstice  OUBTIS  delivered  the  opinion  of  the  conrt 

This  is  a  writ  of  error  to  the  Circmt  Conrt  of  the  XJnited 
States  for  the  southern  district  of  Alabama,  in  an  action  of 
debt,  founded  on  an  official  bond  of  Oliyer  S.  Beers,  as  deputy 
postmaster  at  Mobile,  the  defendant  bein|^  one  of  lua  sureties. 

It  appeared,  on  the  trial  in  the  Circuit  Court,  that  Beers  was 
appointed  to  that  office  by  the  President  of  the  United  States, 
during  the  recess  of  the  Senate,  and  received  a  commission, 
bearing  date  in  April,  1849,  to  continue  in  force  until  the  end 
of  the  next  session  of  the  Senate,  whldi  terminated  on  the 
thirtieth  day  of  September,  1850. 

It  also  appeareo,  that  in  April,  1850,  Beers  was  nominated 
by  the  Presiaent  to  the  Senate,  as  deputy  postmaster  at  Mobile ; 
and  the  nomination  having  been  duly  confirmed,  a  commission 
was  made  out  and  siffned  by  President  Taylor,  bearing  date 
on  the  tWentyniecond  oay  of  April,  1850;  but  it  had  not  becm 
transmitted  to  Beers  on  the  first  day  of  July,  1850,  when  the 
bond  declared  on  bears  date.  Beers  took  chaige  of  the  post 
office  at  Mobile  before  his  second  appointment,  and  continued 
to  act,  without  intermission,  until  he  was  removed  from  office 
in  Februaiy,  1858.  The  dc^ult,  assigned  as  a  breach  of  the 
bond,  was  admitted  to  have  occurred  under  his  second  appoint- 
ment; and  the  prindnal  question  upon  this  writ  of  error  is, 
whether  the  bond  declared  on  secures  the  fidthful  performance 
of  the  duties  of  the  office  under  the  fast  or  under  tiie  second 
appointment.  

The  eonditipn  of  the  bond  recites:  '^Whereas  the  said  Oli- 
ver  S.  Beers  is' deputy  i>ostmaster  at  Mobile  aforesaid,"  fcc. 

The  first  inquiry  is,  to  what  date  is  this  recital  to  be  referred  ? 
The  district  judge,  who  presided  at  the  triaL  ruled  that  it  re- 
fiarred  to  the  office  held  by  Beers  when  the  oond  was  signed. 
The  delivery  of  a  deed  is  presumed  to  have  been  made  on  the 
dajjr  of  its  date.  But  tins  presumption  may  be  removed  by 
evidence  that  it  was  delivered  on  some  subsequent  day;  and 
when  a  delivery  on  some  subsequent  day  is  shown,  the  deed 
speaks  on  that  subsequent  day,  and  not  on  the  day  of  ite  date. 

Li  Clayton's  case,  {b  Co.,  1,)  a  lease,  bearing  date  on  the 
26th  of  May,  to.  hold  for  three  years  <<6oxh  hencefortii,"  was 
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delivered  on  the  20th  of  June.  It  was  reaolved,  that  ^'fiom 
henoefoiih"  should  be  aeooimted  from  the  day  of  deliveiy  of 
the  indentares,  and  not  from  the  day  of  their  date;  for  the 
words  of  an  indenture  are  not  of  any  effect  until  deliyeiy— 

So  in  Ozkey  v.  Hjcks,  Cro.  Jac,  268,  by  a  duoteE^party, 
under  seal,  bearing  date  on  the .  8th  of  8ei>tein ber,  it  was 
aneed  that  the  defendant  should  pay  for  a  moiety  of  the  com 
miioh  then  waa^r  afterwards  should  be,  laden  on  board  a 
certain  vesseL  The  defendant  pleaded^that  the  deed  was  not 
delivered  until  tiie  28th  of  October,  and  that  on  and  after  that 
day  there  was  no  com  on  board;  and  on  demurrer,  it  was  held 
a  good  plea,  beeAuse  the  word  £Aen  was  to  be  referred  to  tiie 
time  of  the  delivery  of  the  deed,  and  not  to  its  date. 

And  the  modem  case  of  Steele  v.  March,  4  B.  and  C,  272, 
is  to  the  same  point.  A  lease  purported  on  its  fieice  to  have 
been  made  on  the  ^Sth  of  March,  1788,  habendum  from  &e 
26th  of  March  wno  last  past  It  was  proved  that  the  deliveir 
was  made  after  the  day  of  the  date,  and  the  Court  of  Eing% 
Bench  held  that  the  word  wm  referred  to  the  time  of  delivery, 
and  not  to  the  date  of  the  indenture. 

At  the  trial  in  the  Circuit  Court,  it  appeared  that  on  the 
day  after  the  date  of  the  bond.  Beers,  in  obedience  to  instruc- 
tions from  the  Postmaster  General,  deposited  it,  togetlier  willi 
a  certificate  of  his  oath  of  office  under  his  last  appointment 
in  the  maU,  addressed  to  the  Postmaster  General  at  Wash- 
ington. 

In  Broome  v.  The  United  States,  16  How.,  148,  it  was  held 
that  a  collector's  bond  might  be  deemed  to  be  delivered  when 
it  was  put  in  a  course  of  transmisson  to  the  Comptroller  of  the 
Treasury,  whose  duty  it  Ib  to  examine  and  approve  or  rqect 
such  bonds.  But  tms  dedsion  proceeded  upon  the  ground 
that  the  act  of  Congress  requiring  these  boncGs,  and  their  ap- 
proval, had  allowed  the  collectpr  to  exercise  his  office  fi>r  three 
montra  without  a  bond;  and  that  consequently  the  approval 
and  delivery  were  not  necessarily  simultaneous  acts,  nor  need 
the  approval  precede  the  delivenr;  and  the  distinction  between 
bonds  of  collectors  and  tliose  of  postmasters  is  there  adverted 
to.  The  former  may  taka^  and  hold  office  for  three  montiis 
without  a  bond.  The  latter  must  rive  bond»  with  approved 
security,  on  their  appointment;  and  there  is  no  time  allowed 
them,  aner  enterins^  on  their  offices,  to  comply  with  this  re» 

fuitement.  The  Sond  must  therefore  be  accq[>ted  by  the 
^oetmaster  General,  as  sufficient  in  point  of  amount  and 
security,  befoiB  it  can  have  any  effidct  as  a  contract  Oilier- 
wise,.  tJM  postmaster  might  enter  on  the  olBice  merely  on  giving 


TERM,  1856.  77 


UnML  SUUm  T.  L€  Banm, 


a  bond,  which,  on  its  presentation,  th^  Postmaster  General 
]nk;ht  reject  as  insufficient. 

m  other  words,  the  person  appointed  might  act  without  any 
operative  bond,  which,  we  thiuK,  was  not  intended  by  Con- 
ffress.  It  is  like  the  case  of  Bruce  et  al.  v.  The  State  of  Mary- 
fimd,  11  Gill  and  John.,  882,  where  it  was  held  that  the  bond  of 
a  sheriff  took  effect  only  when  approved  by  the  county  court; 
because  it  was  only  on  such  approval  that  the  sheriff  was  au- 
thorised to  act 

The  purpose  of  the  obligee  was  to  become  security  for  one 
legally  authorized  to  exercise  the  office ;  not  for  one  who  enters 
on  it  unlawfully,  because  he  fietiled  to  comply  with  the  require- 
ment to  furnish  an  approved  bond;  and  this  purpose  can  be 
accomplished  only  by  holding  that  the  appointee  cannot  act, 
and  the  bond  cannot  take  effect,  until  it  is  approved.  Our 
opinion  is,  therefore,  that  this  bond  speaks  only  uom  the  time 
wnen  it  reached  the  Postmaster  General,  and  was  accepted  by 
him;  that  until  that  time  it  was  only  an  offer,  or  proposal  of 
an  obligation,  which  became  complete  and  effectual  by  accept- 
ance; and  that,  unlike  the  case  of  a  collector's  bond,  which  is 
not  a  conditipn  precedent  to  his  taking  office;  and  which  may 
be  intended  to  nave -a  retrospective  operation,  the  bond  of  a 
postmaster,  ^ven  on  his  appointment,  cannot  be  intended  to 
rdate  back  to  any  earlier  cuS»  than  the  time  of  its  acceptance, 
because  it  is  onlv  after  its  acceptance  that  there  can  oe  any 
such  holding  of  the  office  as  the  bond  was  meant  to  apply  to. 

Kow,  at  the  time  when  this  bond  was  accepted  by  the  Post- 
master iGeneral,  Beers  had  been  nominated  and  confirmed  as 
deputy  postmaster;  he  had  ^ven  bond  in  such  a  penalty,  and 
with  such  security,  as  was  satisfiEurtory  1x>  the  Postmaster  Geur 
end;  he  had  taken  the  oath  of  office,  and  there  was  evidence 
that  a  certificate  thereof  had  been  filed  in  the  General  Post 
Office. 

.  ITpon  this  state  of  fiu^  we  are  of  opinion  that  at  that  time 
his  holding  under  tiie  first  appointment  had  been  superseded 
by  his  holainjo;  under  the  second  appointment;  and  when  the 
bond  says,  *^is  now  postmaster,"  it  refers  to  such  holdinjB^  un- 
der tiie  second  appOmtment,  and  is  a  security^  for  the  fiuthful 
discharge  of  his  unties  under  the  second  appointment. 

It  was  suggested  at  the  argument,  that  this  bond  was  not,  in 
point  of  fisM^  taken  in  reference  to  the  new  appointment,  but 
was  a  new  bond,  called  for  by  the  Postmaster  General  under 
the  authority  conferred  on  him  by  the  act  of  July  2, 1886.  5 
Stat  at  Large,  88,  sec  87. 

Td  this  there  are  several  answers.  No  such  ground  appears 
to  have  been  taken  at  tiie  trial,  and  the  rulings  of  the  oourty 
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which  were  excepted  to  hj  the  phdntflSs  in  error,  predaded  any 
such  inquiry.  These  ralinffs  were,  that  the  Holoinff  to  which 
the  bond  referred  was  a  holding  on  the  first  day  of  Jnly,  and 
that  Beers  was  in  office  on  that  day  under  the  first  appoint- 
ment, and  not  under  the  second.  This  nut  an  end  to  the 
claim,  and  rendered  a  verdict  for  the  defendant  inevitable. 

But  if  this  were  otherwise,  parol  or  extraneous  evidence  that 
tibie  bond  was  not  intended  to  apply  to  the  holding  under  the 
second  appointment,  because  it  was  a  new  bond  taken  to  super- 
sede an  old  one,  would  be  open  to  the  objections  which  the 
defendants  in  error  have  so  strenuously  urged. 

There  is  no  ambiguityin  the  bond*  It  refers  to  a  holding  at 
some  particular  date.  The  law  determines  that  date  to  be  the 
time  when  the  bond  took  effect.  Nothing  remains  but  to  de- 
termine upon  the  fiusts,  under  which  appointment  Beers  then 
held ;  this  also  the  law  settles,  and  when  it  has  thus  been  ascer* 
tained  that  he  then  held  under  the  second  appointment,  evi- 
dence to  show  that  the  bond  was  not  intended  to  apply  to  that 
appointment  would  directly  contradict  the  bond,  for  it  would 
snow  it  was  not  intended  to  apply  to  the  ^pointment  which 
Beers  then  held,  while  the  bond  declares  it  was  so  intended* 
The  defendant  in  error  fhrther  insists,  that  Beers  was  not  in 
office,  under  the  second  appointment,  at  the  time  this  bond 
took  effect,  because  the  commission  sent  to  him  was  signed 
by  President  Taylor,  and  was  not  transmitted  until  after  his 
death. 

When  a  person  has  been  nominated  to  an  office  by  the  Plres* 
ident,  confinned  by  the  Senate,  and  his  commission  has  been 
siffned  by  the  President,  and  the  seal  of  the  TTnited  States 
affixed  thereto,  his  appointment  to  that  office  is  complete.  Con- 
gress may  provide,  as  it  has  done  in  this  case,  that  certain  acts 
shall  be  done  by  the  appointee  befi>re  he  shall  enter  on  the  pos- 
session of  the  office  under  his  appointment.  These  acts  tnen 
become  conditions  precedent  to  the  complete  investiture  of  the 
office;  but  they  are  to  be  performed  by  the  appointee,  not  by 
^e  Executive;  all  that  the  Executive  can  do  to  invest  the  per- 
son with  his  office  has  been  completed  when  the  commission 
has  been  si^ed  and  sealed;  and  when  the  person  has  peifomi^ 
ed  the  reqmred  conditions,  his  titi^  to' enter  on  the  possession 
of  the  office  is  also  complete. 

The  transmission  of  the  commission  to  the  officer  is  not 
essential  to  his  investiture  of  the  office.  I^  by  any  inadverfe- 
enoe  or  Accident,  it  should  fiul  to  rea^h  him,  his  possession  of 
the  office  is  as  lawfiil  as  if  it  were  in  his  custoc^.  It  is  but 
evidence  of  those  act9  of  apj^intment  and  qualification  whidi 
eonstitute  his  titie,  and  wnich  may  be  proved  by  other  eri- 
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denoBy  where  the  rale  of  law  requiring  the  best  evidence  does 
notpreyient 

It  follows  firom  these  premises,  that  when  the  commission  of 
a  postmaster  has  been  signed  and  sealed,  and  placed  in  the 
£siids  of  the  Postmaster  (General  to  be  transmitted  to  the  offi- 
cer, so  &r  as  Ihe  ezecntion  is  concerned,  it  is  a  completed  act 
T!h»  officer  has  then  been  commissioned  by  the  President  pur- 
suant to  the  Constitution;  and  the  subseauent  death  or  the 
President,  by  whom  nothing  remained  to  oe  done;  can  have 
no  eflEect  on  that  completed  act  It  is  of  no  importance  that 
the  person  commissioned  must  ^ve  a  bond  and  tidiie  an  Mth, 
heme  he  possesses  the  office  under  the  commission ;  nor  that 
it  is  the  dutr  of  the  Postmaster  General  to  transmit  the  com- 
mission to  tne  officer  when  he  shall  have  done  sOt  These  are 
acts  of  third  persons.  The  President  has- previously  acted  to 
the  fiill  extent  which  he  is  required  or  enabled  by  the  Consti- 
tution and  laws  to  act  in  appointing  and  commissioning  the 
officer;  and  to  the  benefit  of  that  complete  action  the  officer  ia 
entitied,  when  he  fulfils  the  conditions  on  his  part,  imposed 
^law. 

We  are  of  opinion,  therefore,  that  Beers  was.  duly  conmiis- 
aioneduhder  his  second  appointment 

7or  these  reasons,  we  hold  the  judgment  of  the  Circuit  Court 
to  have  been  erroneous,  and  it  must  l>e  reversed,  and  the  cause 
remanded  with  directions  to  award  a  venire  facias  de  novo. 


TssUimD  Statu,  PLAnnFrs  11  JteaoBy)  InmrortotJU  CircmU  Catfti  of  iks  CM- 

V.  y.Ud  SiqUi  fir  ih$  9omMtm  dktrtet  ^ 

OboiAb  K.  Stsitast.  j     AUVukm* 

Mr.  Justice  CURTIS.        ; 

The  opinion  of  the  court,  in  the  j^receding  case,  determines 
this,  andtfae  judgment  of  the  Circmt  Court  must  be  reversed, 
in  confoimity  with  ^t  opinion. 


Sdastuh  Willot,   Johh  McDohal^  Aim  Josbph  Hukk, 
PLAsmtos  nr  Ebbob,  v.  John  F.  A.  SANnroai). 

WlMTt  tliM  an  two  oonflniiftfioiii  \sj  C<mgrcii  of  tli«  wme  had  In  Ifiaioiiri,  the 
•Idflr  oonSnnfttion  fiTSt  the  bett«r  titl«;  and  the  Jvij  are  not  at  liber^,  in  an 
aetloii  of  qfactmoati  to'  find  that  the  eimrej  «Bd  patent  did  not  eomepond  with 
the  eonfirmation. 

Titlet  to  lands  thna  dtnated  eonld  be  eonftnned;  nor  "were  the  Unda  alTected  bj 
'  the  act  of  Xareh  3, 1811,  prorlding  for  the  sale  of  pnbUc  landi  and  the  finU 
•4isfteent  of  land  daima. 

Thip  case  was  brooi^  up,  |)y  writ  of  error,  fix>m  the  Oiiw 
coit  Ooort  of  fhe  United  Statei  Ibr  tiie  district  of  Missouri. 
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It  was  an  action  of  ejectment  b^ueht  by  Sandford,  a  citi- 
zen of  New  York,  to  recover  the  following-described  prem- 
ises, yiz: 

A  certain  tract  of  land,  containing  750  aipens,  more  or  less, 
which  was  claimed  by  one  Antoine  Lamarche,  as  derived  to 
him  from  the  Government  of  Spain,  was  surveyed  for  said 
Lamarche  by  John  Harvey,  a  depntv  surveyor  nnder  the  Gk>v- 
emment  of  me  United  States,  and  the  plat  of  said  survey  dolv 
certified  by  said  Harvey,  under  date  of  December  20, 1805, 
and  the  same  received  for  record  bv  Antoine  Soulard,  survqror 

fBueral  under  the  Government  of  the  United  States  for  the 
erritoiT  of  Louisiana,  February  27, 1806 ;  which  said  tract  is 
situate,  lying,  and  being  on  Lamarche's  creek,  alias  Spencer's 
run,  in  St  Charles  county,  Missouri,  and  the  claim  tibereto 
was  duly  confirmed  to  the  said  Antoine  Lamarche,  or  his  legal 
representatives,  by  an  act  of  Congress  entitled  '^An  act  con- 
firming claims  to  lands  in  the  State  of  Missouri,  and  for  other 
purposes,"  approved  July  4, 1886. 

It  is  unnecessaiT  to  recite  the  evidences  of  title  set  forth 
upon  the  trial  by  the  plaintiff  and  defend^ts,  as  they  «re  set 
forth  on  both  sides  in  the  Opinion  of  the  court 

Amongst  other  rulings  of  the  Circuit  Court  were  the  fi)l- 
lowing,  viz: 

5.  That  the  survey  made  by  the  United  States  surveyor,  and 
on  which  issued  the  patent  certificate  and  patent,  is  evidence 
of  a  high  character  tnat  the  land  included  in  the  survev  is  the 
same  as  that  included  in  the  confirmation  to  tJie  legal  repre- 
sentatives of  Dissonet 

6.  That  said  survey  is  not  conclusive  evidence  that  the  land 
confirmed  to  the  legal  representatives  of  Dissonet  was  cor> 
rectly  located  and  surveyed  by  said  survey, 

.  7.  If  tlie  jury,  therefore,  believe  that  the  land  sued  for  is 
not  within  the  confirmation  to  the  leeal  representatives  of 
Dissonet,  although  it  may  be  within  the  survey  and  patent 
then  such  confirmation,  survey,  and  patent^  cannot  protect  said 
defendants  in  this  suit 

It  is  not  necessary  to  mention  any  of  the  other  instructions 
or  rulings  of  the  Circuit  Court 


The  case  was  argued  by  Mr.  Blair  for  the  plaintifls  in  error, 
and  Mn  Lawrence  for  the  defendant,  upon  which  side  there 
was  also  a  brief  filed  by  Mr.  Glover. 

Mr.  Justice  CATRON  delivered  the  opinion  of  the  court 
Peter  Chouteau,  claiming  under  one  Dissonet  laid  before 
Becorder  Bates  a  claim  for  800  aipens  of  land,  situate  in  8t 
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GharlaB  oonnly,  lifiasoiiri.  The  evidence  presented  to  the  re- 
corder was  a  certificate  of  a  private  survey  embracing  the  claim 
as  set  up,  with  proof  that  Dissonet  had  inhabited  and  culti- 
vated the  land  from  1798  to  1805.  The  recorder  pronounced 
the  claim  valid  as  a  setaeinent  right  to  the  extent  of  640  acres, 
and  dedared  that  it  ou^ht  to  b^  surveyed  as  nearly  in  a  square 
•8  might ^ be,  so  as  to  mdude  Bissonet's  improvements;  and, 
fhrthermorej  that  the  land  should  be  surveyed  at  the  expense 
of  the  United  States. 

This  report  was  confirmed  by  Congress,  by  the  act  of  April 
29, 1816.  The  land  was  surveyed  in  1817,  bv  authority  of  the 
United  States.  A  patent  certificate  was  forwarded  to  the 
Ctoneral  Land  Office  by  the  recorder  of  land  titles  at  St. 
Louis,  in  1828,  and  a  patent  issued  on  it  in  1850.  Protection 
is  daimed  by  the  defendants,  under  the  survey  and  patent 
'  The  jury  was  instructed  by  the  Circuit  Court,  that  the  sur- 
vey and  patent  were  not  conclusive  evidence  that^the  land 
they  embraced  t^  correctly  located  and  surveyed  according 
to  the- confirmation ;'  and  if  they  believed  that  the  land  sued 
for  was  not  within  the  confirmation  of  the  lenl  representa- 
tives of  Dissonet,  although  it  may  be  within  the  survey  and 
tetent,  tiien  the  suj^ey  and  patent  Would  not  protect  the  de- 
fendants* 

Exceptions  were  taken  to  this  ruling.  The  jury  found  that 
the  official  survey  did  not  correspond  to  the  confirmation,  but 
Ihat  it  vas  iileffally  extended  so  as  to  interfere  with  the  daim 
on  which  the  plaintiff  relies.  His  claim  is  this :  In  1805,  An- 
toine  Lamarche  caused  a  private  survey  to  be  made  by  Harvey 
for  T60  arpens  of  land,  wnieh  he  chiiined  by  right  of  settie- 
ment.  Lamarche  laid  his  claim  before  the  boara  of  commis- 
flionera,  but  produced  no  evidence  of  inhabitation  and  cultiva- 
tioxi ;  indeed,  no  evidence  at  all,  except  the  surveyor's  certifi- 
cate. On  coming  before  the  board,  in  1811,  the  claim  was  of 
^N>ur8e  jp^ected;  and  tims  it  lay  until  1888,  when  the  board  of 
eominissioners  organized  under  the  act  of  July  9, 1882,  took 
evidence  which  established  the  fitct  td  their  satis&ction,  that 
Lamarche  had  inhabited  and  cultivated  the  land,  and  was  en* 
tttied  to  a  confirmation ;  and  in  1885  they  recommended  to 
Congress  that  the  claim  ought  to  be  confirmed  according  to 
E^ffvey's  survey  of  1805;  and  it  was  thus  confimied  by  the 
act  of  July  4,  l«8e. 

Harvey  s  survey  covers  the  land  in  dispute,  which  is  over- 
lapped on  its  eastern  boundary  by  the  survey  and  calls  of  the 
patent  to  IMssonet;  and  within  this  interference  the  defendants 
aold  possession. 

TJp-to  the  date  of  the  confirmation  of  Lamarche's  claim,  in 
VOL.  xiz.  6 
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1886,  it  had  no  standing  in  a  court  of  justice.    So  this  court 
has  uniformly  held.    I^  Bois  v.  Brommell,  4  Howard. 

In  the  next  place,  the  United  States  reserved  the  power  to 
survey  and  grant  claims  to  lands  in  the  situation  tnat  these 
contending  claims  were  when  confirmed ;  nor  have  the  courts 
of  justice  any  authority  to  disr^sard  surveys  and  patents,  when 
dealing  with  them  in  actions  orejectment.  This  court  so  held 
in  the  case  of  West  v.  Cochran,  and  will  not  repeat  here  what 
is  there  said. 

When  the  survey  of  1817  for  Dissonet's  land  was  recognised 
at  the  surveyor  general's  office  as  properly  executed,  which 
teas  certainly  as  •  early  as  1828,  then  Dissonet  had  a  title  that 
he  could  enforce  bv  the  laws  of  Missouri,  and  which' was  tiie 
elder  and  better;  it  being  settled  that  where  there  are  two 
<^onfirmations  for  the  same  land,  the  elder  must  hold  it  A 
more  prominent  instance  to  this  effect  could  hardly  occur, 
than  that  of  rejectilig  the  younger  confirmatioh  in  the  caise  of 
Les  Bois  v.  Brommeu,  above  cited. 

The  act  of'  1811;  reserving  lands  from  sale  wl^ch  had  been 
claimed  before  a  board  of  commissioners,  has  no  application 
to  such  a  case  as  this  one.  It  was  so  declared  in  the  case  of 
Menard  v^.  Massev,  8  Howard,  809,  810. 

It  is  ordered,  that  the  judgment  of  the  Circuit  Court  be 
versed,  and  a  venire  de  novo  awarded. 


SOBEBT  J.  YaKDBWATSR,  APPELLANT,  V.  EdWAED  I^IjLLS^  ClADE- 
ANT  OF  THE  BtEAMSHIP  YaNKSB  BlAUB^^HEE  TaGKLE,  fcc. 

ICaritlme  lieni  are  strieUjtiH»f  and  will  not  be  extended  bj  conatniGtion. 
Contneta  for  the  fhtare  employment  of  a  Tesad  do  not,  hj  the  maritime  law, 

hypothecate  the  reiieL 
The  obligation  between  ship  and  cargp  it  mntnal  and  reciprocal,  and  doea  not  trik* 

place  till  the  cargo  ia  on  board.    . 
An  agreement  between  owners  of  Teaaela  to  form  a  line  fior  carrying  paaaengen  and 

freight  betweiBn  New  York  and  San  Frandaco,  is  bat  a  contract  for  a  limited 

partnership,  and  the  remedy  for  a  breach  of  it  ia  In  the  common*law  coorta. 

This  Was  an  appeal  from  the  Circuit  Court  of  tiie  United 
States  for  the  dlBtrict  of  California. 

It  was  a  libel,  filed  originallv  in  the  District  Oourt,  by  Yaa- 
dewater,  f^y^ainst  the  steamer  Yankee  BladCj^  for  a  violation  of 
the  following  agreement: 

'^This  agreement,  made  this  twenly-fourth  day  of  Septem- 
ber, 1858,  at  the  city  of  New  York,  between  Edward  Afills,  as 
4igent  for  owners  of  steamship  Uncle  Sam,  and  William  H. 
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Brown,,  as  agent  for  the  owners  of  steamship  America,  wit- 
nessed!, that  said  Mills  and  Brown,  hereby  agree  wilh  each 
other,  as  agents  for  the  owners  of  said  ships  Imore  named,  to 
ran  the  two  ships  in  connection  for  one  voyage,  on  terms  as 
follows,  viz:  . 

'^  Of  all  moneys  received  frompassengers,  and  for  freight  con* 
tracted  through,  between  New  x  ork  and  San  -Francisco,  both 
ways,  the  Uncle  Sam  shall  receive  seventy-five  per  cent,  and 
the  America  shall  receive  twenl^-nve  per  cent.  The  mon^  to 
be  received  here,  by  said  E.  Mills,  and  the  share  of  the  Amer- 
ica to  be  paid  over  to  William  H.  Brown,  or.  to  his  order^  (be- 
fore the  sailing  of  the  shifO  and  the  share  due  the  America,  of 
moneys  received  on  the  f  adfic  side,  to  be  paid  over  to  said 
Brown,  or  to  his  order,  immediately  on  the  arriviBd  of  the  pas- 
sengers in  New  York,  by'  E.  Mills,  who  enaranties,  as  a^ent 
aforesaid,  the  true  and  honest  return  of  aU  funds  received  by 
his  agents  on  the  Pacific  It  is  understood  Ihat  this  trip  is  to 
be  made  by  the  Uncle  Sam,  leaving  San  Francisco  on  or  about 
tiie  16th  of  October,  and  the  America  leaving  ISTew  York  on  or 
about  the  20th  of  October  next 

<<lbch  dbip  is  to  nay  all  expenses  of  her  running  and  outfits, 
and  to  be  req[>onsibIe  for  her  own  acts  in  every  respect  Each 
diip  IB  to  retain  all  the  money  received  for  IoqbI  fireight  or  pas- 
sengers;, thiftt  is,  for  such  fireijopht  and  passengers  as  only  pay  to 
the  ports  the  individual  ship  runs  to,  wimout  any  division 
witii  the  other  sMp. 

'^ISTpcommission^  are  to  be  chaiged  anywhere  on  any  r^^ 
for  tiie  America,  by  sfid  Mills,  in  division,  but  the  eaqDense  of 
advertising  and  the  amount  paid  out  for  rdnners,  at  all  points, 
ar6  to  be  borne  by  each*ship  m  the  same  proportion  as  receipts 
are  divided  between  them. 

«In  consideration  of  all  the  above  well  and  truly  performed 
in  good  fidth,  Edward  Mills,  as  agent  for  the  steamship  Yan- 
kee Blade,  hereby  agrees,  that  when  the  America  amves  at 
Panama,  oh  her  vovage  hence  for  the  Pacific  ocean,  said  ship 
Yankee  Blade  shall  leave  Kew  York  at  such  time  as  to  con- 
nect  with  the  America,  conveying  passengers  and  fireight  on 
the  same  term^  as  is  hereinbefore  agiraed,  (say  2&  per  cent,  to  the 


Yankee  Blade,  and  75  per  cent  to  the  Ameriok)  Provided, 
only,  that  said  connection  shall  be  made  at  a  time  that  will 
not  prevent  the  Yankee  Blade  firom  making  her  connection 
with  the  Unde  Sam,  at  her  regular  time." 

After  the  usual  preliminary  proceeding  in  cases  of  Ubel,  the 
proctors  for  the  clfuimant  filed  the  foUowmg  exceptions: 

The  exceptions  of  Edwaxd  MjUb,  claimant  and  sole  owner 
of  the  steamship  Yankee  Blade,  to  me  libel  of  Bobert  J.  Yan- 
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dewater,  libeUanty  allege  that  the  said  libel  is  inenfficieiity  as 
follows : 

First  JExeep&m. — ^Tbat^  on  the  face  of  said  libelj  it  appears 
that  the  alleged  cause  or  causes  of  action  therein  set  forth,  are 
not  within  the  admiralty  >and  maritime  jurisdiction  of  this 
honorable,  court 

Second  ExeepUan. — There  is  no  cause  of  action  set  forth  in 
said  libel,  whereby  the  said  steamship  Yankee  Blade  can  be 
"proceeded  agidnst  m  rem  in  this  honorable  court. 

Tldrd  jEb^tion. — On  the  face  of  said  libel,  it  appears  the 
libellant  is  not  entitled  to  the  relief  therein  prayed  for,. nor  to 
any  decree  against  the  said  steamship. 

And,  therefore,  the  said  claimant  prays  that  the  said  libel 
may  be  dismissed  witib  costs. 

In  June,  1855^  the^  district  judge  sustained  the  exceptions, 
and  dismissed  the  libel,  whereupon  the  libellant  appealed  to 
Hie  Circuit  Court 

In  September,  the  Circuit  Court  affirmed  the  decree,  and 
the  libellant  brought  the  case  up  to  thiis  court 

It  was  argued  by  Mr.  Cuiting  for  ithe  appellant,  and  Mr. 
for  the  appellee. 


Mr.  CkUting  made  the  following  points : 

L  Agreements  for  carrying  passengers  and  freijo^ht  on  the 
high  seas  are  maritime  contracts,  pertaining  exclusiyely  to  the 
business  of  commerce  and  navigation,  ana  may  be  enforced 
spedficaUy  against  the  vessel  by  courts  of  admirally  proceed- 
ing in  rem. 
'  ITo  ezpfess  pledge  is  necessary  in  order  to  create  the  lien. 

The  jurisdiction  in  rem  for  breach  of  contracts  of  affi*eight- 
ments,  uy  bills  of  lading  or  otherwise,  is  recognised  by  numer- 
ous cases.  The  ground  of  such  jurisdiction  rests  upon  the 
maritime  nature  and  subject-matter  of  the  contract  6  How. 
U.  S.B.,8ft2. 

Contracts  to  calry  passengers  are  analogous  in  nrinciple. 
They  are  of  a  maritime  natttre  in  their  essence  ana  subject- 
matter;  and  when  entered  into  with  a  particular  ship,  they 
bind  her  to  the  due  performance  of  the  service.  The  Pacific, 
1  Blatdh.  R,  676,  and'the- cases  and  arguments  there  presented. 

IL  This  ooilrt  has  recognised  and  Mopted  lliis  prmciple* 

1.  Maritime  torts  to  passeneers  may  be  redressed  in  the  ad- 
miralty m  ^ron,  by  reason  of  i£e  vessel  being  bound  by  the  conr 
iracL    8.  !B.  New  World  v.  Eng,  16  How.  U.S.  R,  469. 

2.  The  easifr  of  tiie  New  Jersey  Steam  Navigation  Company 
V*  The  MerehantsV  Bank,  6  How.  IT.  8.  R,  892,  estabHshes 
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that  contractB  to  be  executed  on  the  seas  are  maritime  in 
their  nature,  and  within  the  admiralty  jnriBdictioni  as  well  m 
perwnoM  as  m  rem.  The  principle  of  that  case  embracea  the 
present. 

nL  The  contract)  by  Millsy  as  acent  of  the  owners  of  the 
Yankee  Blade,  to  proceed  from  IS^w  York  with  passengecs: 
and  freight,  to  cany  them  to  Panama,  and  to  deliver  them  to 
tiie  Ameri<»,  to  be.  carried  by  her  to  Ban  Francisco,  is  for  a 
maritime  service,  to  be  j^erformed  imon  the  soil  and  witUnthe 
jnrisdiction  of  the  District  Oonrt  ofthe  United  States. 

1.  The  mode  or  rate  of  compensation  to  be  paid  therefor 
does  not  afiect  the*  jorisdiction  of  the  conrt  The  action  is  for 
anon-perfoilnanceof  thecontract--'notforaiiacoonnting.  The 
drcumrtance  that  the  amount  of  damages  might,  in  jMurt^  de* 
pend  upon  the  number  of  passengeis  uiat  would  have  been, 
carried,  is  of  no  consequence. 

2.  The  agreement  did  not  constitute  a  partnership  between 
the  steamers.  Neither  party 'had  any  joint  interest  m  the  ves- 
sel of  the  other,  or  in  the  voyage;  there  was  no  sharing  of 
losses;  eadi  ship  was  to  pay  her  own  expenses  of  running  and 
of  outfits,  and  was  responsible  for  her  own  acts  in  every  re* 
speot 

The  agreement  to  divide  grom  receq^ts  was  merely  a  mode 
of  ascertaining  the  compensation  to  each  vessel^  for  her  sep* 
aiate  services. 

8.  Even  if  the  agreement  were  to  be  treated  as  a  mutual  aiw. 
rangement  between  two  vessels,  for  a  joint  service,  to  be  ren* 
dered  by  Aem,  on  the  sea— the  compensation  therefor  to  be  an 
q^rtionment  between  them,-  of  the-  whole  frdght  and  passagej 
money  t^  be  earned  by  both— it  would  be  amaritame  eonta^st, 
over  which  the  admiralty  has  jurisdictioiL    8  How.,  668. 

4.  The-contra^  is  not  one  merely  prdiminaiy  to  a  charter* 
party,  but  is  a  complete  arrangement,  to  be  tareatod  as  a  charter^ 
party,  containing  in  itself  the  substantial  provisions  of  such  an 
instrument—a  definite  voyage  to  be  penormed  on  one  side, 
and  a  definite  compensation  to  be  paid  therefor  by  the  other 
side.    8  Bum.  B.,  144, 148, 149. 

Back  vessel  hii^Bd  the  use  t^A  employment  of  the  other,  for 
the  pn^osed  adventure;  each  was  to  receive,  as  compensation, 
for  such  hiiins^,  a  certain  sum,. proportioned  to  the  receipts  of 
bothvessds,  for  that  trip.  The  distinctive  chanM^ristics  of  a 
oharter-party  are  found. '  *    - 

^e  question  of  jurisdiction  does  not  depend  upon  tiie  pair* 
ticular  name  or  character  of  tiie  instrument  but  whether  i^ 
imports  a  maritime  contract  or  not  The  Tribune^  8  Suul  B^ 
14^148- 
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6,  The  objection  of  the  Circuit  Cqnrt^  that  the  contract  was 
made  by  the  owners,  at  the  home  ]^rt  doee  not  appear  to  be 
authoriaed  by  any  fisust  established  m  me  case.  Hie  allegation 
of  residence 'in  the  claim,  (p.  8,)  was  merely  formal,  and  not 
issnable.  It  does  hot  appear  where  ttie  owner  or  owners  of 
the  Yankee  Blade  resided  at  the  time  of  the  contract,  nor  what 
was  her  home  port 

6.  But  assuming  that  the  Yankee  Blade  belonged  to  Kew 
York,  and  that  her  owners  resided  there  at  the  time  of  ^e 
contract,  the  Circuit  Court  erred  in  suppomng  that  there  could 
be  no  lien  for  that  reason^  The  existence  ofa  lien  depends  on 
the  nature  of  the  contract;  a^d  if  that  be  maritime,  and  cn;ates 
a  lien,  the  circumstance  that  it  is  executed  by  the  owner  in 
person  does'  not  affect  it  .  1  Yalin  Ord.  de  la  Mar.,  680,  liy. 
In,  Tit.I,  Art  n;  2  Boul.  Pat  Droit  Com.,  298;  8  Paidessus 
Lois  Mar.;  159;  lb.,  281^  427;  2  Boucher  Consul.,  879,  sec 
676;  p.  467,  sec.  87.0;  4  Pardessus,  p.  40. 

Contracts  of  iaffi^ghtment  and  to  carry  passengers  are  fre- 
quently (and  in  New  x  ork  most  generally)  made  by  the  owners, 
or  tiieir  immediate  agents,  in  the  home  port  When  bills  of 
ladlne  are  signed  in  the  home  port  by  the  owner,  the  lien  of 
the  smraers  exists  equally,  as  if  the  master  had  signed  them. 

.  The  following  are  cases  of  liens  created  bj  contracts  made 
with  the  owners  in  the  home  port:  The  Pacific,  1  Blatch.  R, 
676;  The  Aberfoyle,  lb.,  207;  Bearse  v.  Pigs  Copper,  1  Sto., 
814;  The  Mary,  1  Paine  K.,  671;  The  Draco,  2  Sum.,  179. 

7.  The  conclusion  of  the  learned  circuit  judge,  that  this  was 
a.  personal  agreement  between  the  owniBrs^f  the  two  diips,  and 
tiiiat  a  personal  credit  existed,  which  excluded  the  idea  of  a 
lien  on  the  vessels,  is  jQOt  authorized  by  the  £m^* 

The  contract  describes  each  of  the  parties  to  it,  ''as  ag^it V 
of  the  owners.  The  ''agents "  acted  as  represexltatiyes  of  the 
vessels ;  the  owners  are  not  muned  or  referred  to.  The  infar- 
ence  is,  that  a  mere  personal  credit  was  not  relied  on,  to  the  ex- 
dusion  of  a  lien. 


Mr.  EUar  mBde  the  foUowine  points : 

1.  That  the  contract  on  whidi  this  proceeding  is  founded,  is 
not  a  maritime  contract 

It  is  an  agreement  between  the  owners  of  two  steamships,  to 
run  their  vessels  in  oombination,  in  the  trimsportation  of 
freight  and  passengers,  between  New  York  and  San  Francisoo^. 
and  to  divide  tiie  proceeds  between  them;  and  also  an  engage- 
ment,  by  on^  of  the  parties  who  is  to  receive  all  the  money,  ta 
pay  over  to  tiie  other  his  proportion* 

Bo  much  of  tins  contract  as  relates  to  maritime  service  is  but 
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prfeliminaiy.  No  maritime  service  is  contracted  for,  one  to  the 
other.  Such  sendees  are  thereafter  to  be  contracted  for,  and 
rendered  to  other  persons  by  both  the  parties.  In  such  case, 
there  is  no  jurisdiction.    Sheppard  v.  Essex  Ins.  Co.^  8  Ma- 

BOA,  6. 

Ijiere  is  no  difference  in  principle  in  this,  from  the  contract 
which  this  court  considered  in  the  case  of  Phodbus  v.  The  Or- 
leans, (11  Peters,  175.)  T|ie  owners  of  the  Orleans  had  an 
agreement  to  combine  their  means,  and^  as  part  owners,  to  mn 
a  flinffle  yessel  for  thepublic  accommodation.  Here  is  a  com- 
bination,  in  which  different  vessels  are  run  for  the  same  pur- 
pose. The  court  would  take  no  account  between  the  owners 
of  the  Orleans.  Whether  one  of  the  parties  to  the  enterprise 
had  fidled  to  contribute  his  share,  was  not  a  subject  of  ad- 
miralty jurisdiction.  There  is  no  difference,  as  affects  that 
oue^on,  whether  it  be  alleged,  as  in  the  case  of  the  Orleans, 
tnat  one  party  had  contributed  more  than  the  other  towa^rds 
the  enterprise,  or  whether,  as  in  this  case,  it  be  alleged  that 
ooJepartj  refulsed to  contribute  at  alL 

The  similitude  of  the  contracts  would.be  obvious,  if  the  claim 
here  were  for  the  eaminffs  of  the  trip  contemplated  in  the  con- 
tract But  it  is  in  riffhtofsuch  earnings  that  this  suit  is  brought, 
and  though  no  such  earning  were  received  as  were  contem- 
plated^ it  IS  alleged  that  this  is  the  fault  of  the  other  party, 
and  should  not  prevent  an  accounting  as  if  they  had  been 
aotnally  received. 

Oonsortshq^j  it  is  true,  is  treated  as  a  class  of  maritime  con- 
tracts by  Judge  OonkUng,  pn.  16,  286,  849,  of  his  Admiral^ 
Jurisdiction.  But  he  says  tne  case  of  Andrews  v.  Wall,  o 
Howard,  p«  568,  is  the  only  reported  case  relating  to  it  But 
the  question  there  was,  not  whether  consortship  was  a  mari> 
time  contract,  but  related  to  the  distribution  of  salvage  amonff 
those  entitied.  The  conaort  contract  was  incidental  only,  and 
was  considered  merely  so  fieur  as  to  see  whether  it  was  subsist^ 
ing  at  tiie  time  of  the  wreck.  The  nature  of  the  consideration 
of  the  contract  was  not  material 

The  case,  of  Gutter  v.  Boe,  7  Howard,  780,  also  shows  that 
the  nature  of  tha  consideration  will  not  give  character  to  a 
contact,  or  givei  j  nrisdiction  even  m  personam. 

2.  But  if  this  DC  regarded  a.  maritime  contract  at  all,  it  is 
oerteinly  only  partiy  so;  the  object,  as  between  the  parties, 
being  to  stipulate  for  the  division  of  the  proceeds  to  accrue  to 
them,  from  their  services  to  others.  It  therefore  fitUs  within 
the  case  of  Plummer  v.  Webb,  4  Mason,  880,  and  L' Arena  v. 
Manwaring,  Bee,  199,  in  which  the  court  declined  jurisdio- 
tiom  because  the  whole  contract  was  not  of  a  maritime  nature. 
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8.  But  the  proceeding  is  m  r«m,  and  the  adyocates  of  the 
Ucgest  measure  of  adifiiraltj  purisdiction  for  the  district  courts 
admit  that  they  have  not  jansdiction  to  enforce  maritime  con- 
tracts b^  such  proceedings,  unless  the  contract  expressly  or 
by  implication  creates  a  lien  on  the  ship.  The  Draco,  2  Sum- 
ner, 180. 

It  is  contended  that  this  contract  is  in  the  nature  of  a  char- 
ter-party, and  therefore  a  lien  is  implied.  Bee  definition  of 
charter-party,  Abbott^  p.  241. ' 

It  is  certamly  not  a  contract  for  the  hiring  of  a  ship,  or  any 
part  of  one ;  nor  is  it  a  contract  for  the  transportation  of  per- 
sons or  property,  ^e  parties  to  such  contracts  are  camera 
on  one  side,*and  freighters,  charterers,  or  passengers,  on  the 
otiier.  Here  is  merely  an  arrangement  between  carriers,  in 
contemplation  of  malong  such  contracts,  to  enable  them  to 
oo-operate  in  fulfilling  them,  and  for  the  division  of  the  pro- 
ceeos  between  themselves.  "So  maritime  service  is  rendered 
to  each  other.  The  relations  to  each  other  are  those  of  em- 
ployees of  a  common  employer;  and  it  is  expressly  stipulated 
that  each  is  to  render  to  their  common  employers  the  service 
contemplated,  at  their  own  cost  an^  risk.  The  contracting 
parties  are  neitber  of  them  freighters  or  passengers,  and  there 
IB  not  the  remotest  analogy  upon  which  to  found  a  claim  fi>r 
the  remedies  allowed  such  parties  by  the  maritime  law. 

^But  even  an .  express  contract  of  affreightment  creates  no 
lien  on  the  vessel  till  the  caigo  is  shipped.  Schooner  Free- 
man V.  Buckingham,  18  Howara,  p.  188. 

4/  The  case,  of  Blaine  v.  Carter,  4  C,  881,  shows  that  the 
law  does  not  fitvor  implied  hypothecations  of  the  ship  in  obli- 
gations executed  l>y  ttie  owner  in  the  heme  port;  and  this  is 
admitted  by  Judee  Story  ioJShe  case  of  the  Draco  above  cited. 
In  the  absence  of  an^  precedent  or  established  usage  creating 
a  lien  in  like  cases,  with  reference  to  which  the  parties  could 
be  presumed  to  have  contracted^  there  ought  to  be  explicit 
language  in  the  contract  itself  to  create  such  a  lien.  It  would 
be  misdiievous  to  annex  liens  by  implication  to  such  contracts; 
there  would  be  nothing  to  give  notice  of  their  existence ;  they 
are  not  accompanied  by  possession,  and  so  are  not  lost  by  bsK 
ing  out  of  possession;  and  they  do  not  arise  fix>m  any  ship- 
ments, BoppMBj  or  services,  or  other  transactions  which  can  be 
seen  or  known--^So  there  would  be  no  safely  to  the  purdiaser 
of  vessels^  if  liens  can  be  so  created. 

Mr.  Justice  GREEB  delivered  the  opinion  of  I3ie  court 
TheKbel  in  this  case  sets  forth  a  contract  between  the  owik 
»f  eertaift  steamboate^  of  which  the  Yankee  Blade  was  ojb% 
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to  convey  freight  and  passengers  between  New  York  and  Oali- 
Ibmia.  Among  other  things,  it  was  agreed  that  the  America 
should  proceed  to  Panama,  and  the  Yankee  Blade  should  leave 
New  York  at  ^uch  time  as  to.  connect  with  the  America.  The 
owner  of  the  Yimkee  Blade  refused  to  employ  his  vessel  ac- 
cording to  this  agreement,  and  sent  her  to  ^e  racific  under  a 
oontract  with  other  persons.  For  this  breach  of  contract  the 
libellant  demandB  damages,  assuming  that  Ihe  vessel  is  subject^ 
under  the  maritime  law,  to  a  lien  which  may  be  enforced  m 
Ttm  in  a  court  of  admiralty. 

The  Circuit  Court  dismissed  the  libel,  being  of  opinion 
<<that  the  •instrument  is  of  a  description  unknown  to  the  mari- 
time law;  that  it  contains  no  express  hypotibecation  of  the 
vessel,  and  the  law  does  not  imply  one." 

In  support  of  his  allegation  of  error  in  this  decree,  the 
learned  counsel  for  the  appellant  has  endeavored  to  establish 
ttie  following  proposition : 

'<  Agreements  for  canying  passengers  are  maritime  con- 
tracts, pertaining  exclusively  to  the  business  of  commerce  and 
navigation,  and  consequently  may  be  enforced  specifically 
against  the  vessel  by  courts  of  admiralty  proceeding  m  ratw* 

Assuming,  for  the  present,  the  premises  of  this  proposition 
to  be  true,  fet  us  inquire  whether  the  conclusion  is  a  le^timate 
consequence  therefit>m. 

The  maritime  ^^privilege"  or  lien  is  adopted  from  the  dvil 
law,  and  imports  a  tacit  hypothecation  of  tne  subject  of  it.  It 
lit  a  *'ju«  m  re,''-  without  actual  possession  or  any  riffht  of  pos- 
sessioi).  It  aceolnpanies  the  property  into  the  han£  of  a  bona 
fide  purchaser.  Ix  can  be  executed  and  divested  only  by  a 
proceeding  m  rtm.    This  sort  of  proceeding  against  personal 

Sroperty  is  unknown  to  the  common  law,  and  is  peculiar  to 
iie  process  of  courts  of  admiralty.  The  foreign  and  other  at- 
tachments of  property  in  the  State  courts,  thoush  by  analogy 
loosely  termea  proceeding|B  m  raOy  are  evidenuy  not  witlmi 
the  categoiy.-  ]But  this  privilege  or  lien,  though  adhering  to 
flie  vessel^  is  a  secret  onepit  may  operate  to  the  prejudice  of 
general  creditors  and  purchasers  wimout  notice ;  it  is  therefore 
^sirieti  jtais"  and  cannot  be  extended  by  construction,  analo- 
gy, or  inference.  ^^Analosy,"  says  Pardessus,  (Droit  Civ.,  voL 
'Sjr  697,)  '<  cannot  afford  a  decisive  argument,  because  privileees 
aie  c{  strict  viahL  Thev  are  an  exception  to  the  rule  oy  which 
all  creditors  have  equal  rights  in  the  property*  of  their  debtor, 
and  an  exception  should  be  declared  and  described  in  express 
wordflk;  we  cannot  arrive  at  it  by  reasoning  £ix>m  one  case  to 
another." 
These  prindplee  will  be  found  stated,  and  fully  vindicated 
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by  authorit^y  in  ihe  cases  of  The  Young  Mechanic,  2  OurHs, 
404,  and  Eiersage,  Ibid.,  421 ;  see  also  Karmer  v.  Bell,  22  E. 
li.  and  K,  62. 

Now,  it  is  a  doctrine  not  to  be  found  in  any  treatise  on 
maritime  law,  that  evety  contract  by  the  owner  or  master  of  a 
vessel,  for  the  fiiture  emplo^ent  of  it,  hypothecates  the  ves- 
sel for  its  performance.  This  lien  or  privilege  is  founded  on 
the  rule  of  maritime  law  as  stated  by  Cleirac,  (597 :)  "  Le  batel 
est  oblig^  a  la  marchandise  et  la  marchandise  au  bateL"  The 
obligation  is  mutual  and  reciprocal.  The  merchandise  is 
bound  or  hypothecated  to  the  vessel  for  freight  and  chaiges, 
(unless  released  by  the  covenants  of  the  charter-party,)  and 
the  vessel  to  the  cargo.  The  bill  of  lading  usually  sets  forth 
the  terms  of  the  contract,  and  shows  the  duty  assumed  by  the 
vessel.  Where  there  is  a  charter-party,  its  covenants  will  de- 
fine the  duties  imposed  on  the  ship.  Hence  it  is  said,  (1  Yalin, 
Ordon.  de  Mar.,  b.  8,  tit.  1,  art  11,)  that  '^the  ship,  with  her 
tackle,  the  freight,  and  the  cargo,  are  respectively  bound 
(affectie)  by  the  covenants  of  the  charter-party."  !but  this 
duly  of  the  vessel,  to  the  performance  of  which  the  law  binds 
her  by  hypothecation,  is  to  deliver  the  cargo  at  the  time  and 
place  stipulated  in  the  bill  of  lading  or  charter-party,  without 
U\jury  or  deterioration..  If  the  cargo  be  not  placed  on  bound, 
it  is  not  bound  to  the  vessel,  and  the  vessel  cannot  be  in  de- 
fikult  for  the .  non-de]ivery,  in  good  order,  of  goods  never  re- 
ceived on  board.  Consequentiy,  if  the  master  or  owner  re- 
fiises  to  perform  his  contract,  or  for  any  other  reason  the  ship 
does  nqt  receive  cargo  and  depart  on  her  voyaj^  according  to 
contract,  the  charterer  has  no  privilege  or  maritime  lien  on  the 
ship  for  such  breach  of  the  contract  by  the  owners,  but  must 
resort  to  his  personal  action  for  damages,  as  in  other  cases. 

See  2  Bomay,  Paty  Droit  Com.  and  Mar.,  299,  where  it  is 
said,  *^Hors  ces  deux  cas,  (viz:  de&ult  in  delivery  of  the 
ffoods,  or.datnages  for  deterioration,)  iln'y  a  pas  de  privUege 
a  pretendre  de  la^  part  du  marchand  chargeur ;  qar  si  les  dom- 
ma^es  *  et  intSrets  n'ont  lieu  que  pour  refhs  de  depart  du 
navire,  pour  depart  tardif  ou  precipit^  pour  saisie  du  navire 
ou  autrement  il  est  evident  <}ue  a  cet  egard  la  cr^ance  est  sim- 
ple et  ordinaire,  sans  aucune  sorte  de  pi^vilege." 

Thus,  in  the  case  of  the  -City  of  London,  (1  W.  Rofoinsom 
89,)  it  was  decided  that  a  mariner  who  had  oeen  dischaigea 
from,  a  vessel  after  articles  had  been  signed,  might  proceecTin 
the  admirallT^  in  a  suit  for  wages,  the  yova^  for  which  he  was 
engaged  having.been  prosecuted;  but  it  the  intended  voyage 
be  altogether  abandoned  by  the  owner,  the  seaman  must  seek 
remedy  at  common  low  by  action  on  the  case. 
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And  tluB  court  has  decided,  in  the  case  of  The  Schooner 
Freeman  v.  Buckingham,  18  Howard,  188,  <<that  the  law  cre- 
atea  no  lien  on.a  vessel  as  a  securilnr  for  the  performance  of  a 
contract  to  transport  cargo,  until  some  lawA^  contract  of 
affireightment  is  made,  ana  a  cargo  shipped  under  it." 

Kow,  the  damages  claimed  by  the  lioellant,  in  this  case,  are 
not  for  the  non-ddiYeiy  of  merchandise  or  cai^  at  ^e  time 
and  place  according  to  the  qoyenants  of  a  charter-party,  or  for 
their  iiyuiy  or  deterioration  on  the  Toyage,  but  for  a  refusal 
of  the  owners  to  enmloy  the  vessel  in  carzyin^  passengers  and 
freight  from  l^ew  YorJk:,  so  as  to  connect  wiin  the  America 
when  she  shoxdd  arrive  at  Panama.  The  owners  have  not 
made  it  a  part  of  their  agreement  that  their  respective  vessels 
should  be  mutually  hypo&ecated  as  securily  for  the  perform- 
ance of  their  agreement;  and,  as  we  have  shown,  there  is  no 
tadt  hypothecation,  privilege,  or  lien,  given  by  tiie  maritime 
law. 

We  have  examined  this  case  from  this  point  of  view,  be- 
eause  Ihe  libel  seems  to  take  it  for  granted  that  eveiv  breach 
of  contract,  where  the  subject-matter  is  a  ship  employed  in 
navigating  the  ocean,  gives  a  privilege  or  Uen  on  uie  vessel 
Ibr  uie  damages  consequent  tnereon,  and  because  it  was  as- 
sumed in  the  alignment,  that  if  ^this  contract  was  in  the  nature 
of  a  charter-party,  or  hitd  some  features  of  a  charter-party,  the 
court  would  extend  the  maritime  lien  by  analogy  or  mference, 
for  the  sake  of  giving  the  libellant  this  remedy,  and  sustaining 
our  jurisdiction^  But  we  have  shown  this  conclusion  is  not  a 
correct  inference  from  the  premises,  and  th|it  tius  lien,  being 
9trkti  juris,  will  not  be  extended  by  construction.  It  is,  more- 
over, abundantiy  evident  that  this  contract  has  none  of  the 
features  of  a  chiffter-party.  ^  A  charter-party  b  defined  to  be  a 
contract  bv  which  an  entire  ship,  or  some  principal  part 
thereof  is  let  to  a  merchant  for  the  conveyance  of  goods  on  a 
determmed  voyage  to  one  or  more  places.    (Abbott  on  Bhip., 

How,  hj  this  agreement,  the  libellant  has  not  hired  the 
Yimkee  Blade,  or  anv  portion  of  the  vessel;  nor  have  the 
master  or  owners  of  the  ship  covenanted  to  convey  anv  mer- 
chandise for  the  libellant,  nor  has  he  agreed  to  fiunish  them 
any.  But  the  a^;!Bnt  for  the  Yankee  Blade  ^affrees  that  when 
the  America  arrives  at  Panama,  the  Yankee  Blade  shall  leave 
New  York,  conveying  passengers  and  freight,"  which  were 
afterwards  to  be  received  by  the  America,  and  truisported  to 
Ban  Francisco;  and  the  passage  money  and  freight  earned 
was  to  be  divided  between  them — ^26  per  cent,  to  ue  Yankee 
Blade,  and  JTS  to  the  America. 
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^  This  is  nothing  more  than  an  agreement  for  a  special  and 
limited  partnership  in'  the  business  of  transporting  height  and 
passenffers  between  New  Tork  and  San  Francisco,  and  the 
ihere  met  that  the  transportation  is  by  sea^  and  not  by  land, 
win  not  be  sufficient  to  give  .the  court  of  admiralty  jurisdic- 
tion of  an  action  for  a  breach  of  the  contract  It  is  not  one  of 
those  to  which  the  peculiar  principles  or  remedies  given  by 
the  maritime  law  have  any  special  application,  and  is  the  nt 
subject  for  the  jurisdiction  of  the  common-law  courts. 
j%ie  decree  of  the  Circuit  Court  is  therefore  affirmed. 


The  UKirsD  States,  Appellants,  v.  The  Brig  I^eubea,  her 
Tackle,  &c.,  William  Eohler,  Claimant. 

Where  a  libel  for  infofnnatioii,  praying  the  condemnation  of  a  Tessel  for  Tiolating 
the  pasBenger  law  of  tiie.  United  States,  etatea  the  offence  in  the  words  of  Vtm 
Vtatnte,  it  is  sufficient. 

This  was  an  iippeal  £rom  the^  District  Court  of  the  United 
States  for  the  northern  district  of  California. 

The  case  presented  a  general  demurrer  to  the  foUowimr  libel 
for  information: 

Lf-  TBI  DxSTftlOT  GOUBT  OF  TBI   TTVITID   StATIS.  FOB   TBI  NOBTBSUI  DI8TUOT  09 

GaLIFOBRU.      Iv   APMlBAtTT. 

To  the  Son.  Oodm  Hojffmcaij  Jr.^  Judge  of  the  DisHct  Court  of 
the  UnUm  States  for  the  Northern  District  of  OaUfomia: 

^The  libel  of  Samuel  W.  Inge,  attomej  of  the  United  States 
fbr  the  noilhem  district  of  California,  who  prosecutes  on  be« 
half  of  the  said  United  States  against  the  bng  Keurea,  and 
against  all  persons  intervening  for  their  interest  tiierein,  in  a 
cause  of  forfeiture,  alleges  ana  infomis  as  follows: 

L-  That  Bichard  P.  Hammond,  Esq.,  collector '  of  the  cus- 
toms for  the  district  of  Ban  Francisco,  heretofore/  to  wit,  on 
^e  thirty-first  day  of  August,  in  Ihe  year  of  our  Lord  eighteen 
hundred  and  fiffy-four,  at  llio  port  of  San  Francisco,  and 
wtthin  tiM  northern  district  of  Cfalifomia,  on  waters  that  are 
navigiable  from  the  sea  by  vessels  of  ten  or  more  tons  buideii^ 
MSM  aa  forfeited  ta  the  use  tt  the  said  United  States  the 
nid  brig  Neupeay  being  the  proper^  of  some  person  or  pev^ 
sons  to*  thie  nadattomey  unktiown* 

2i  That  <me  Eohler,  master  of  tiie  said  brig  Heure%  whidip 
is  a  vessel  own^  wholly  or  in  part  by  a  subject  or  subjects  of 
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tiie  kingdom  of  Sweden,  did  on  the  first  day  of  June,  in  the 
year  of  onr  Lord  ei^teen  hundred  and  fiffy-foor,  at  ihe  for- 
eign port  of  Hone  Song,  in  China,  take  on  board  said  vessel 
two  hundred  and  sixty-three  passengers,  which  was  a  greater 
number  of  i)a8sengers  than  in  the  following  proportion  to  the 
space  occupied  by  them  and  'appropriated  for  their  use  on 
board  said  vessel,  and  unoccupiM  by  stores  or  other  ^oods  not 
beinf  the  personal  luggafe^of  such  passengers,  that  is  to  say, 
ontne  lower  deck  or  pEttform,  one  passenger  for  eveiy  four^ 
teen  clear  superftcid  &et  of  deck,  with  intent  to  bring  said 
paasenffers  to  the  United  States  of  America,  and  did  leave  said 

Srt  with  the  same ;  and  afterwards,  to  wit,  on  the  twenty-sixtli 
y  of  AiunisL  in  the  year  of  our  Lord  eighteen  hundlred  and 
lifly-four,  cud  briqg  the  said  passeuffers,  being  two  hundred 
ana  sixty-three  in  number,-  ou  board  uie  said  vessel,  to  the  said 

Sort  of  San  iSrancisco,  within  the  jurisdiction  of  the  United 
tates,  and  that  the  said  passeneers  so  taken  on  board  of  said 
vesiBel,  flixid  brought  into  the  United  States  as  aforesaid,  did 
exceed  the  number  which  could  be  lawfully  taken  on  board 
and  brought  into  the  United  States  as  aforesaid,  as  limited  bv 
the  first  sedjon  of  the  act  of  Congress  approved  February  22, 
1847,  entitled  *' An  act  to  regulate  the  carriage  of  passengers '' 
<<in  merchant  vessels,"  to  the  number  of  twenty  in  the  miole, 
in  violation  of  the  act  of  Congress  of  the  United  States  in  such 
cases  made  and  provided,  and  that  by  force  and  virtue  of  the 
sfdd'  acts  of  Congress,  in  such  case  made  and  provided,  the 
said  vessel  became  and  is  forfeited  to  the  use  of  the  said 
United  States. 

And  the  said  attorney^  saitii,  that  by  reason  of  all  and  singu- 
lar the  premises  aforesaid,  and  b^  force  of  the  statute  in  such 
case  made  and  provided,  the  arorementioned  vessel  became 
and  is  fi>rfinted  to  tbe  use  of  the  said  United  States. 

Lastiy,  that  all  and  singular  the  premises  aforesaid  are  tr^ie, 
*and  within  ilie  admiralty  and  maritime  jurisdiction  of  the 
United  States.and  of  this  court 

.  Wherefore  the  paid  attbmejr  ip^J^  the  usual  process  and 
monition  of  tlds  court  in  this  behalf  to  be  made,  and  that  all 
persons  interested  in  tiie  said  vessel  may  be  cited  in  general 
and  spedial  to  answer  the  premises,  and  all  due  proceedings 
fluAng  had,  that  the  said  vessel  mav  be,  for  the  causes  afore- 
aaid  and  other  appearing,  be  conaemned  by  the  definitive 
aentence  and  decree  of  uis  court,  as  forfeited  to  the  use  of 
the  said  United  States,  according  to  the  form  of  the  statute  of 
iiieaaid  United  States  in  such  case  made  and  provided. 

The  ast  of  CtongresB  TCftnred  to  will  be  found  in  9  Stat  at 
ltfxce,18T. 
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'  Tlie  court  below  Bustained  the  demurrer  and  diBmiased  the 
libel,  from  which  decree  the  United  States  appealed* 

It  was  arffued  for  the  United  States  by  Mr.  OuMngj  (Attor- 
ney G^neraL) 

Mr.  Justice  GBIEB  delivered  the  opinion  of  the  court 
The  Swedish  brig  Neiirea  was  seized  by  the  collector  of 
customs  at  «San  Frandsco,  as  forfeited  to  the  United  States 
under  the  passexi^r  act  of  1847.  The  record  in  this  case  ex- 
hibits the  libel  ror  information,  filed  on  behalf  of  the  United 
States,  a  demurrer  thereto  by  die  claimant,  and.  a  decree  of 
the  court  below  dismissing  the  libel.  The  appeal,  tiierefore, 
bri^s  under  review  the  question  of  the  sufficiency  of  the  libeL 
The  claimant  sets  forth  the  following  ^;rounds  of  demurrer: 

1.  That  the  said  libel  states  no  sufficient  cause  of  condem- 
nation of  said  ship. 

2.  Because  the  said  libel  states  no  ofience  against  the  laws 
of  the  United  States. 

8.  Because  the  said  libel  doed  not  aver  that  the  excess  of 
passengers  carried  or  imported  on  said  ship  were  so  carried  or 
imported  on  the  lower  deck  of  said  brig,  or  the  orlop  dedc 
thereof. 

.4.  Because  the  &cts  stated  in  said  libel  do  not  constitute  a 
violation  of  the  paas^ieer  act  of  the  United  States  of  1847,  or 
any  other  law  of  the  Unite<l  States. 

The  first,  second,  and  fourth,  are  but  different  forms  of  the 
same  general  assertion,  ^'that  tiie  libel  states  no  offence." 

The  third,^  which  is  more  specific,  objects  to  the  libel  for 
want  of  an  averment  that  the  passengers  were  carried  on  the 
lower  deck. 

An  information  for  forfeiture  of  a  vessel  need  not  be  more 
tecbnical  in  its  language,  or  specific  in  its  description  of  the 
offence,  than  an  indictment.  As  a  general  rule,  an  indictment 
for  a  staiute  offence  is  sufficient,  if  it  describe  the  offence  in 
the  very  words  of  the  statute.  The  exceptions  to  this  rule 
are,  where  the  offences  created  bjy  statute  are  analogous  to 
oJBrtain  common-law  felonies  or  misdemeanprs,  where  ue  pre- 
cedents requke  certain  technical  lan^age,  or  where  special 
averments. are  necessarv  in  the  description  of  the  particular 
offence,  in  order  tiiat  uie  defendant  ma^  aften^Aitu  protect 
himselr  under  the  plea  of  atUrefois  aequU  or  canvieL  (See  on 
-this  subject  United  States  r.  Gooding,  12  Wheaton,  474.) 

The  offence  (treated  by  the  statute  on  which  tibis  lioel  is 
founded  has  no  analogy  to  any  particular  common-law  crime. 
J£f  therefore,  the  libel  sets  forth  the  offence  in  the  words  of 


DECEMBEB  TEBM»  1856.  96 

Umt$d  8uum  t.  Brig  Ktmm. 

the  Btatate  which  creates  it^  with  sufficient  certainly  as  to  the 
time  and  ]^lace  of  its  commission,  it  is  all  that  is  necessary  to 
put  the  clamiant  on  his  defence. 

The  object  of  the  act  in  question  is  the  protection  of  the 
health  and  lives  of  passengers  from  becoming  a  prey  to  the 
avarice  of  ship  owners.  In  order  to  test  the  sufficiency  of  the 
libel,  it  will  be  necessaty  to  set  forth  aib  length  the  two  sections 
under  which  it  was  framed : 

The  first  section  provides,  that  no  master  >'shall  take  on 
board  such  vessel,  at  any  foreign  port  or  place,  a  greater  num- 
ber of  passengers  than  in  the  following  proportion  to  tiiie  space 
occupied  by  uem  and  appropriated  to  their  use,  and  unoccu- 
pied dv  stores  or  other  goods  not  being  the  personal  bagffage 
of  such  passengers,  that  is  to  say,  on  the  lower  deck  crpk^jmij 
<me  passenger  for  every  fourteen  clear  superficial  feet  of  deck, 
if  such  vessel  is  not  to  pass  within  the  tropics  during  such 
voyage;  but  if  such  vessel  is  to  pass  within  the  tropics  during 
such  voyage,  then  one  passenger  for  eveiy  twenty  such  clear 
superficial  feet  of  deck;  and  on  the  orlop  deck,  p  any,)  one 
passenger  for  every  thirty  such  superficial  feet  m  all  cases, 
withantont  to  bring  such  passengers  into  the  United  States  of 
America,  and  shall  leave  such  port,  or  place,  with  the  same, 
and  brinfi^  the  same,  or  any  number  thereof,  within  the  jurisdic- 
diction  of  the  United  States  aforesaid,  or  if  any  such  master  of 
vessel  shall  take  on  board  of  his  vessel,  at  an^nort  or  place  within 
the  jurisdiction  of  the  United  States  aforesaio,  any  greater  num- 
ber of  passengers  than  the  proportions  aforesaid  admit,  with  the 
intent  to  cany  die  same  to  any  foreign  port  or  place,  every  such 
master  shall  be  deemed  guu^  of  a  misdemeanor,  and  upon 
conviction  thereof  before  any  circuit  or  district  court  of  the 
United  States  aforesaid,  shall,  for  each  passeuj^  taken  on 
board  beyond  the  above  proportions,  be  fined  in  the  sum  of 
ffitj  dollars,  and  may  ajso  oe  imprisoned  for  any  term  not  ex- 
ceeding one  year:  Jrotnieifti  that  this  act  shall  not  be  construed 
to  permit  any  ship  or  vessel  to  cany  more  than  two  passengers 
to  every  five  tons  of  such  ship  or  vesseL" 

^'Sio.  2.  That  if  the  passengers  so  taken  on  board  such  ves- 
sel, and  brought  into,  or  transported  from,  the  United  Stat^ 
aforesaid,  shw  exceed  the  number  limited  by  the  Ust  section, 
to  the  number  of  twenty  m  the  whole^  such  vessel  shall  be  forfeited 
to  the  United  Staties  aforesaid,  and  be  prosecuted  and  distrib- 
uted as  fi>xfeitures  are  imder  the  act  to  regulate  duties  on  im- 
ports and  tonnaffe." 

Kow,  the  libel  conforms  strictly  to  the  requirements  of  this 

act 
It  aversi  that  tlie  master  <^took  on  board  the  Neurea  at 
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Hong  Konstj  in  China,  on  the  Ist  of  June,  1854,  two  hundred 
and  Bixty-tSree  passengera.  That  this  was  a  neater  number 
than  in  proportion  to  the  space  occupied  by  wem,  viz:  ^^on 
the  lower  deck  or  platform  "  one  passenger  ior  eveiy  fourteen 
clear  superficial  feet,  with  intent  to  bring  said  passengers  to 
^e  United  States.  That  he  afterwards,  viz :  on  the  26th  day  of 
August,  did  bring  them  on  said  vessel  to  tiie  port  of  San  Fran- 
cisco. That  the  passengers  so  taken  on  bc«rd  and  brought 
into  the  United  States  did  exceed  the  number  which  coidobe 
lawfully  taken,  to  the  number  of  twenty  in  the  whole,  ftc 

The  act  does  not  require  an  averment  that  the  passengers 
'^were  carried  or  imported  on  the  lower  deck  or  the  orlop 
deck." 

The  libel  sets  forth  every  averment  of  time,  place,  numbers, 
intention,  and  act,  in  the  very  words  of  the  statute.  It  was  not 
necessary  to  specif  the  precise  measurement  of  the  deck,  or 
to  show  Dy  a  mathematical  calculation  its  incapacity;  nor  to 
state  the*  sex,  age,  color,  or  nation,  of  the  passengers;  nor  how 
many  more  than  twenty  their  number  exceeded  the  reouired 
area  on  deck.  All  these  particulars  were  matters  of  eviaence, 
which  required  no  special  averment  of  them  to  constitute  a 
complete  and  technical  description  of  the  offence. 

The  decree  of  the  District  Court  is  therefore  reversed,  and 
record  remitted  for  further  proceedings. 


William  H.  Sstmoub  and  Latton  8.  Mobgak,  PLAiNnni  m 

Error,  v.  Ctrus  H.  MoCormick. 

* 

The  act  of  Congress  passed  on  the  3d  of  March,  1837,  (5  Stat  at  L.,  194,)  prorldM 
that  a  patentee  maj  enter  a  disclaimer,  if  be  has  included  in  his  patent  what  he 
was  not  the  inventor  of;  bat  if  be  recoTers  Judgment  against  an  infringer  of  hit 
patent,  he  shall  not  be  entitled  to  costs,  unless  he  baa  entered  a  disclaimer  ton 
the  part  not  inyented. 

It  also  proTides  that  if  a  patentee  nnreasonablj  neglects  or  delays  to  enter  a  dit* 
claimer,  he  shall  not  be  entitled  to  the  benefit  of  ttie  section  at  alL 

In  1845,  McGormick  obtained  a  patent  for  improTements  in  a  reaping  maeblne,  la 
which,  after  filing  hisi  specification,  he  claimed,  amongst  other  Uiings,  as  fol- 
lows, Tii: 

"  3d.  I  claim  the  reyersed  angle  of  the  teeth  of  the  blade,  in  manner  described. 

^Sd.  I  claim  ihe  arrangement  and  constmetion  of  the  fingers,  (or  teeth  for  snpport- 
ing  the  grain,)  so  as  to  form  the  angular  spaces  in  front  of  the  blade,  as  and  for 
the  porpose  described.'' 

These  two  danses  are  not  to  be  read  in  connection  with  each  other,  but  separate^* 
The  first  claim,  vis:  for  "the  rcTersed  angle  of  the  teeth  of  the  blade/'  not  be* 
ing  new,  and  not  being  disclaimed,  he  was  not  entitled  to  costs,  althooj^  he  re* 

'  eorered  a  Jndgmei^t  for  a  yiolaUon  of  other  parts  of  his  patent 

Under  the  drcnmstanees  of  the  case,  the  patentee  was  not  gnilty  of  vnreasonable 
aei^ect  or  deUy  in  making  the  disislaimer,  which  is  a  question  of  law  for  tbs 
oowt  td  decide. 
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TIm  fiicte  that  a  limiUr  machine  was  in  snccenftil  operation  in  the  rean  18391  nd 
1853,  do  not  flimlsh  a  suiBcient  ground  for  the  Jorj  to  preinme  that  it  had  been 
in  eontinnons  operation  daring  the  intermediate  time. 

The  fifteenth  teetion  of  the  patent  act  of  1836,  which  allows  the  defendant  to  giro  in 
•fidence  thai  the  improTemeUt  had  been  described  in  some  pnblic  work  antwior  to 
the  supposed  diseoYery  of  the  patentee,  does  not  make  thewdrkoTidence  of  anj 
'  other  met)  except  that  of  the  description  of  the  said  improTement 

This  case  came  up,  by  writ  of  error,  fix>m  the  Circuit  Court 
of  the  United  States  for  the  northern  district  of  New  York. 

It  was  a  suit  brought  by  McCormick  i^ainst  Seymour  and 
Moivan,  for  a  yiolation  of  his  patent  r^ht  ^r  reaping  madiin€», 
whiw  suit  was  previously  before  this  courts  ana  is  reported  in 
16  Howard,  480. 

ItwiUrbe  seen  by  reference  to  that  case  that  McCormick 
6btained  three  patents,  viz:  in  1884,  1845,  and  1847.  The 
suit,  as  orimially  brought,  included  vioIatioAs  of  the  patent  of 
1846,  as  well  as  that  of  1847 ;  but  the  plaintiff,  to  avoid  delay, 
proceeded  then  only  in  his  claim  for  a  violation  of  tiie  patent 
of  1847,  which  consisted  chiefly  in  giving  to  the  raker  of  the 
grain  a  convenient  seat  upon  the  machmc.  When  the  case 
went  back  under  the  mandAte  of  this  court,  the  claim  was  for 
the  violation  of  the  patent  of  1845,  that  of  1847  being  men- 
tioned only  in  the  declaration,  and  not  brought  before  die 
court  upon  the  trial,  the  main  question  being  the  violation  of 
thenatentof  1845. 

McCormick's  claim  in  the  patent  of  1845  was  as  follows,  viz : 

I  clahn,  1st,  the  curved  (or  angled  downward,  for  the  puiv 
*pose  described)  bearer,  for  supporting  the  blade  in  the  manner 
described; 

2d.  I  claim  the  reversed -angle  of  the  teeth  of  the  blade,  in 
manner  described. 

Sd.  I  claim  the  arrangement  and  construction  of  the  fingers, 
(or  teeth  for  supporting  the  grain,^  so  as  to  form  the  anralar 
Sfmces  in  front  of  the  blade,  as  ana  for  the  puipose  described. 

'4th.  I  claim  the  combination  of  the  bow,  ti,  and  dividing 
iron,  M,  for  separating  th^  wheat  in  the  way  described. 

5tii.  I  claim  setting  the  lower  end  of  the  reel-post,  B,  behind 
the  blade,  curving  it  at  R  2,  and  leaning  it  forward  at  top, 
thereby*  fikvoring  me  cutting,  and  enabling  me  to  blrace  it  at 
top  b^  the  front  brace  (S)  as  described,  which  I  claim  in  com- 
binatLOh  with  the  post 

The  fourtli  and  fifth  claims  were  those  which  were  alleged 
to  have  been  infirinsed. 

The  defendants  pleaded  the  general  issue,  and  Mve  notice 

a  various  prior  inventions  and  ]^ublications  in  public  works, 

which  they  designed  to  give  in  evidence  In  their  defence.   The 

last  trial  was  had  in  October,  X854,  when  the  plaintiff  obtained 
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a  verdict  for  $7,750,  and  judgment  was  entered  in  June,  1865, 
for  $10,S48.aO. 

There  were  twenty  exceptions  taken  in  the  progress  of  tha 
trial,  twelve  of  which  were  as  to  rulings  upon  points  of  evi- 
dence, which  it  is  not  material  to  notice.  The  remaining  ei^t 
were  to  portions  of  the  charge  of  the  court  to  the  jniy. 

The  defendants,  in  addition  to  other  matters  of  defence,  al- 
leged that  the  second  claim  was  not  new,  and  that  as  there  bad 
b^n  unreasonable  delay  in  the  disclaimer  of  it,  the  plaintiff 
was  not  entitled  to  recover  at  all ;  and,  at  all  events,  was  not 
entitled  to  recover  costs. 

Only  such  portions  of  the  charge  of  the  court  to  the  juiy 
will  be  here  inserted,  as  were  tbe  subjects  of  the  opinion  of 
this  court 

One  part  of  the  charge  was  as  follows,  viz : 

^^  The  claim  in  question  is  founded  upon  two  parts  of  the 
patent.  As  the  construction  of  that  claim  is  a  question  of  law, 
we  shall  construe  it  for  ^our  guidance.  In  tiie  fore  part  of  the 
patent,  we  have  a  description  pf  the  blade,  and  of  the  blade- 
case,  and  of  the  cutter,  and  of  the  mode  of  fiistening  the  blade 
and  the  blade-case  and  the  cutter,  and  of  the  machinery  by 
which  the  arrangement  is  made  for  the  cutter  to  work.  We 
have  also  tiie  description  of  the  spear-shaped  Angers,  and  of 
the  mode  by  which  the  cutter  acts  in  connection  with  those 
fingers.  Then,  among  the  claims  are  these :  ^  2.  I  claim  the 
reversed  anele  of  the  teeth  of  the  blade  in  manner  described. 
8.  I  claim  t£e  arran^ment  of  the  construction  of  the  fingezB, 
(or  teeth  for  supportmg  the  grain,)  so  as  to  form  the  angular 
fflMbces  in  front  of  the  blade,  as  and'for  the  purpose  descrioed.' 
iH  ow,  it  is  insisted,  on  the  part  of  the  learned  counsel  for  the"^ 
defendants,  that  this  second  claim  is  one  simply  for  the  re- 
versed angles  of  the  sickle-teeth  of  the  blade.  These  teeth  are 
oommon  sickle-teeth,  with  their  angles  altematelv  reversed  in 
^aees  of  an  inch  and  a  q^uart^,  more  or  less.  The  defendants 
insist  tiiat  the  second  claim  is  merely  for  the  reversed  teeth  on 
the  edge  of  the  cutter,  and  that  the  reversing  of  tiie  teeth  of 
the  common  sickle  as  a  cutter  in  a  reaping  machine  waPhot 
new  with  tiie  plaintiff;  and  that  if  it  was  new  with  him,  he  had 
discovered  it  and  used  it  long  before  his  patent  of  1845.  The 
defendants  claim  that  Moore  had  discovered  it  as  earlv  as  1887 
or  1888 ;  and  it  would  also  seem  that  the  plaintiff  had  devised 
and  used  it  at  a  veiy  early  day  after  his  patent  of  1884 — ^that 
is,  the  mere  reversing  of  the  teeth.  But,  on  looking  into  the 
plaintiff's  patent  more  critically,  we  are  inclined  to  think  that 
when  the  plaintiff  says,  in  his  second  claim,  ^  I  claim  the  re- 
versed angle  of  the  teet^  of  the  blade,  m  Tnarmer  described^'  he 
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means  to  claim  the  reversing  of  the  andes  of  the  teeth  m  the 
numner  premau^  described  in  his  pa^  -Yon  will  recoUeet  that 
it  has  l>een  shown,  in  the  course  of  the  trial,  that  in  the  open^ 
tion  of  the  machine,  the  straw  comes  into  the  acnte-angled 
spaces  on  each  side  of  the  speai^haped  fingers,  and  that  the 
angles  of  the  fingers  operate  to  hold  the  straws,  while  the 
sickle-teeth,  being  reversed,  cut  in  both  directions  as  the  blade 
vibrates.  The  reversed  teeth  thus  enable  the  patentee  to  avail 
himself  of  the  angles  on  both  sides  of  the  spear-shaped  fingers; 
whereas,  if  the  siclde-teeth  were  not  reversed  in  sections,  but 
all  ran  in  one  direction  like  the  teeth  of  the  common  sickle, 
he  could  use  the  acute  angles  upon  only  one  side  of  the'fingers, 
because  the  cutter  could  cut  only  in  on^  direction.  We  are 
therefore  inclined  to  think  that  the  patentee  intended  to  claim, 
by  his  second  claim,  the  cutter  havmg  the  angles  of  its  teeth 
reversed,  in  connection  with  the  an^es  thus  formed  by  the 
peculiar  shape  of  the  fingers.  And,  as  it  is  not  pretended  that 
any  person  mvented  that  improvement  prior  to  the  plaintiff 
the  point  relied  on  in  this  respect  by  tiie  learned  counsel  tot 
the  defendant  fiiils." 

The  other  parts  of  the  charge  which  were  excepted  tolyy  the 
counsel  for  the  defendants  were  thus  specifically  mentioned. 

To  so  much  of  the  charge  of  the  court  as  instructed  tiie  jury, 
in  substance,  that  the  plaintiff  in  his  patent  of  Januaiy  81st, 
1845,  did  not  claim  the  reversed  an^le  of  tibte  teeth  of  the  blade 
as  a  distinct  invention,  but  only  clamied  it  in  combination  vrifh 
the  peculiar  form  of  the  fingers  described  in  tlie  same  patent, 
the  defendant's  counsel  excepted.. 

The  defendant's  counsel  requested  the  court  to  instmet  the 
jury,  that  if  they  should  be  satisfied  that  Hiram  Moore  was 
the  first  inventor  of  the  reversed  angle  of  the  teeth  of  the  blade, 
and  that  the  plaintiff  was  notified  d:  that  fsict  by  the  testimony 
of^Moore  on  the  trial  of  this  cause  in  June,  1861,  and  had  not 
yet  disclaimed  that  inventioii,  thexu  in  judgment  of  law,  he  has 
unreasonably  delaved  filing  his  disclaimer,  and  the  verdict 
should  be  for  the  aefiandants. 

The  court  declined  so  to  instruct  the  jury,  and  llie  defend- 
ant's counsel  excepted  to  the  refhsaL 

The  defendant's  counsel  further  requested  tiiie  court  to  in- 
struct the  jury,  that  if  they  diiould  be  satisfied  that  Hiram 
Moore  was  the  first  inventor  of  the  reversed  angle  of  the  teeth 
of  the  blade,  and  that  the  plaintiff  was  notified  of  that  fitct  by 
the  itestimony  of  Blram  Moore  on  the  trial  of  this  cause  in 
June,  1861,  and  had  not  yet  disclaimed  that  invention,  then  it 
was  a  question  of  &ct  for  them  to  decide,  whether  the  plaintiff 
bad  or  nad  not  unreasonably  delayed  the  filing  of  a  disclaimer; 


100  SUPBEME  COUBT. 


and,  if  they  shonld  come  to  the  concluBion  that  there  had  been 
such  unreasonable  delay,  their  verdict  should  be  for  the  de- 
fendants. 

The  court  refused  so  to  instruct  the  juiy,  and  the  defendant's 
counsel  excepted  to  the  refusal. 

The  defenaant's  counsel  requested  the  court  to  submit  to  the 
jui^  the  Question  under  the  evidence  in  tiie  case,  whether  the 
plamtiff  aid  or  did  not  claim,  in  his  patent  of  January  81st, 
1846,  the  reversed  angle  of  the  teeth  of  tiiie  bhide,  independent 
of  any  combination. 

The  court  refhsed  to  submit  that  Question  to  the  jury,  and 
the  defendant's  counsel  excepted  to  tne  refusal. 

The  defendant's  counsel  also  asked  the  court  to  instruct  the 

J*ury,  .that,  from  the  facts  that  Bell's  machine  operated  success- 
all^  in  1829,^  and  that  it  operated  well  also  in  1858,  they  were 
at  hberty  to  infer  that  it  had  operated  successfully  in  the  in- 
termediate period,  or  some  part  of  it. 

:  But  the  court  held  and  charged,  that  there  being  no  evidence 
respecting  it,  except  at  the  tri%^  of  it  in  1829,  and  the  trial  of 
it  in  185o,  the.  jury  could  not  infer  anvthing  on  the  subject, 
and  refhsed  to  charge  as  requested.  The  defendant's  counsel 
excepted  to  the  refusal,  and  also  excepted  to  the  charge  in  this 
respect. 

Upon  these  exceptions,  the  case  came  up  to .  this  court,  and 
was  argued  by  Mr.  Harding  and  Mr.  SUmUm  for  the  plaintifb 
in  error,  and  by  Mr.  Dicker  son  a'nd  Mr.  Johnson  for  the  defend- 
ant, l^ere  was  also  a  brief  filed  by  Mr.  iSdden  for  the  plain- 
tiflb  in  error. 

.  It  is  almost  impossible  to  convey  to  the  reader  a  clear  idea 
of  the  argument,  oecause  models  and  drawings  were  produced 
in  court  by  the  counsel  on  both  side^  The  points  made,  how- 
ever, were  the  following,  viz : 

For  the  plaintiff  in  error. 

YL  The  construction  ^ven  in  the  court  below,  to  the  second 
claim  of  the  patent  of  184&,  was  erroneous. 

1.  The  words  ^'jin  manner  described,"  used  in  the  second 
daim,  refer  exclusively  to  the  description  of  the  tonstruction 
of  the  sickle,  given  in  folio  155,  without  reference  to  the  pecu- 
fiar  shape  of  the  finj^rs,  or  to  any-  combination  whatever. 
They  refer  to  the  straight  blade  alone,  with  the  specified  pod* 
tions  of  its  teeth. 

To  test  this  construction,  sum>ose  a  i>rosecution  under  this 
daim,  of  one  who  used  such  wade  as  is  here  described,  with 
fingers  having  parallel  sides,  forming  right  angles  willi  tiie 
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line  of  the  blade— could  it  be  said  that  this  daiia  was  not  in* 
fiinged?  If  it  could  not.  there  must  be  error  in  the  chareeon 
fhiB  point. 

The  construction  given  to  this  claim  by  the  court  would  per* 
mit  the  (ree  use  by  the  public  of  the  reversed  angle  of  the 
ndde,  when  not  e(mmnei  vmh  the  Bpeat'-hea^  P^*  Can  that 
be  reconciled  TTxth  the  language  of  the  piatentee,  either  in  ^ 
description  of  his  inventiony  or  of  the  daun  based  upon  it  7 

If  it  can,  a  similar  construction  must  be  ffiveu  to  the  third 
claim,  which  is  thtis  rendered  ida^Scai  wUh  me  seeand,  as  each 
will  then  cover  exaeify  the  sctme  c<mibinaiumj  andj  the  sp|dar-hea3 
finger  will  be  given  to  the  public,  except  when  tombxned  with 
the  straight  blade  and  reversed  angle  of  the  jteieth.. 

We  suppose  the  correct  rule  for  the  interpretation  of  patents 
is  laid  down  by  Mr.  Curtis,  in  his  Treatise  on  Patents,  sec.  136. 
''The  nature  and  extent  of  the  invention  claimed  bv  the  j>at- 
entee,  is  the  thin^  to  be  ascertadned;  and  tiiis  is  to  oe  arrived 
at  through  the  fiur  sense  of  the  words  which  he  has  employed 
to  describe  his  invention."  But  that  rule,  even  as  limited  6t 
aided  by  the  principle  referred  to  in  section  182,  viz:  ''that  a 

Secification  should  be  so  construed  as,  consisteiitiy  with  the 
ir  import  of  languam,  will  make  the  claim  co-extensive  with 
the  actual  discovery,  does  not  relieve  the  plaintiff  here  from 
the  distinct  claim  of  the  reversed  teeth  of  the  blade  as  an  in<b- 
pendent  vwenUovL 

This  principle  was  well  applied  in  the  case  of  Hawortii  9. 
Hardcastie,  (Webster's  Pat.  Cases,  484,  486,)  from  which  it 
was  taken  lyv  Mr.  Curtis.  *  In  that  case  it  is  shown,  by  the 
opinion  of  Cnief  Justice  Tindal,  that  a  forced  construction  d 
the  language  of  the  patient  was  i^aquired  to  make  the  claim  em* 
brace  ^niat  it  was  alleged  to  embrace;  but  in  tiie  present  case 
a  forced  construction  not  onl^  of  the  language  of  th0  daim, 
but  of  the  description  of  the  mvention,  xnust  be  adopted  to  ex> 
dude  the  claim  of  the  reversed  teetii  of  the  blade  as  an  inde- 
pendent intention.  Such  latitude  oC  interpretation  cannot  be 
safely  allowed  of  a  parent,  or  any  other  instrument.  If  either 
is  it  necessary  for  the  protection  of  the  rights  of  the  patentee. 
If  he  made  "a  xnistake,  the  patent  law  affords  means  of  cor- 
recting it;  but  until  corrected,  the  claim  must  be  taken  as  it 
stands,  whatever  error  may  have  led  to  it"  (Byam  r.  Farr,  1 
Curtis,  268;  Act  of  1886,  sec.  18.) 

A  patent  for  an  invention  is  a  grant  from  the  Gtovemmenti 
and  snould  be  construed,  as  we  sn-p^^oBe^  like  att  other  granie^fairljf 
aand  UberaOyfcr  the  aeeompUahment  of  the  objects  destined  by  U^  taiA 
not  otherwise.  (Curtis,  sec  886.)  Bights,  the  result  of  intel- 
lectual labor,  are  no  doubt  sacred;  but  we  believe  them  no 
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more  sacred  than  those  whidi  are  the  result  of  more  humble 
toil|  and  that  (he  Mcm^  Vberalily  of  inierprekUicn  should  be  ex- 
tended to  the  title-deeds  of  both.  That  those  rules  of  oon- 
struction  which  are  applied  to  patents  for  lands  should  be 
applied  to  patents  for  mventions.  That  the  latter  should  no 
more  be  stretched  beyond  the  fidr  import  of  their  terms  when 
the  interest  of  the  patentees  would  be  promoted  by  their  ex- 
tension, or  contracted  in  like  degree  when  their  interest  would 
be  promoted  by  their  restriction,  than  should  any  other  deeds 
or  contracts.  (Godson  on  Patents,  204, 205;  Leroy  v.  Tatham, 
14  How.,  p.  176.) 

Any  more  loose  construction  would  render  nugatonr  the 
statute  requiring  ^'  a  written  description  of  the  inyentiion,  &c., 
in  '^fnll,  clear,  and  exact  terms,"  and  in  case  of  any  machine, 
that  the  patentee  ^'  shall  particularly  speeifyy  and  point  out  the 
Sporty  improvement^  or  combinaHon^  which  ne  dams  as  his  awn  m- 
venJlion  or  dUscavery"    (Act  of  1886,  sec.  6.) 

And  it  would  render  entirely  useless  the  provision  in  section 
18  of  the  same  act,  providing  for  the  amendment  of  defective 
specifications. 

The  reason  usually  given  for  requiring  a  more  liberal  con- 
ftruQtion  of  patents,  than  of  other  instruments,  is,  that  there  is 
a  great  difficulty  in  giving  exact  descriptions  of  inventions. 
Oonceding  die  fitct  to  be  so,  it  may  be  a  sufficient  answer  to 
sav,  that  the  statute  remares  an  exacjt  description,  as  a  condition 
ox  the  ffrant  But,  asiae  from  the  statute,  it  should  be  borne 
in  minc^  that  every  mechanic  in  the  land  is  bound,  ai  his  pertly 
to  decide  eorrecUyj  from  the  speeificatimj  what  every  patent^  touehina 
his  businessj  covers;  and  the  question  is,  if  the  subject  be  dij& 
cult,  where  should  the  responsibilitv  of  its  solution  rest — ^upon 
him  who  makes  the  description  of  nis  own  work^  for  his  ovm  xnc 
tcresty  and  with  all  the  aids  to  be  derived  from  the  Patent  Office, 
and.  if  he  chooses,  frx>m  patent  agents,  and  men  of  science 
skilled  in  such  matters,  or  from  the  mechanic  pretending  to 
no  particular  knowledge  on  the  subject,  having  no  int^est^ 
and  often  deprived  of  all  extraordinary  aids ?  We  think  that 
botii  reason  and  the  statute  demand  of  him,  who  claims  the 
exclusive  right,  to  define  clearly  the  limits  of  his  invention. 
It  can  in  no  case  be  difficult'  for  an  inventor  to  say,  distinct!^, 
whether  he  claims  two  or  more  elements  singly,  or  merely  m 
combination.  (Evans  v.  Hettick,  8  Wash.,  p.  408;  8.  C.,  1 
Bobb,  166.) 

2.  The  point  was  materiaL 

Hiram  Moore  used  such  a  sickle  as  early  as  1886,  if  not  in 
1884,  and  this  was  proved  on  the  first  trial  of  this  case,  as  long 
ago  as  June,  1861.    Kotice  of  this  invention  by  Moore  was 
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g^yen  to  the  plaintiff  as  early  as  September,  1850.  The  sickle, 
as  psed  by  Moore  in  1886,  was  also  described  by  witnesses  ex- 
amined in  October,  1851,  and  cross-examined  by  plaintiff's 
counsel  in  this  cause. 

^e  plaintiff  in  his  histoiyof  his  invention,  sworn  to  Jan- 
uary 1, 1848,  presented  to  the  Commissioner  of  Patents,  for 
the  purpose  of  obtaining  an  extension  of  his  first  patent,  shows, 
as  we  think,  that  he  did  not  use  the  blade  with  reversed  teeth 
until  the  harvest  of  1841. 

Under  these  circumstances,  we  insist  that  the  plaintiff  was 
called  imon,  during  the  three  years  that  intervened  between 
the  trial  in  June,  1851,  and  that  in  October,  1854,  to  disclaim 
the  4nvention  of  the  reversed  angle  of  the  teeth  of  the  blade. 

It  was  therefore  a  question  for  the  jury,  under  section  9  of 
the  act  of  March  8d,  1887,  (Curtis,  pp.  489,  490,)  whether  the 
plaintiff  had  not  unreasonably  neglected  or  delayed  to  enter  at 
the  Patent  Office  his  disclaimer. 

To  allow  a  patentee,  under  such  circumstances,  to  design- 
edly delay  a  disclaimer,  would  defeat  the  manifest  object  of 
the  last  proviso  to  section  9  above  referred  to,  which  was  to 
compel  a  patentee  who  had  inadvertently  covered  by  his  patent 
something  to  which  he  was  not  entitled,  and  thus  wrongfully 
obstructed  its  free  use,  to  remove  the  obstruction  ad  soon  as 
possible  after  the  discoveiy  of  his  mistake. 

XL  The  request  of  instructions  to  the  jury,  <<that  from  the 
ftcts  that  Bed's  machine  operated  successfully  in  1829,  and 
liiat  it  operated  well  also  in  1858,  they  were  at  liberty  to  infer 
that  it  had  operated  successfully  in  the  intermediate  period,  or 
aome  part  of  it,"  should  have  been  given;  and  tne  actual 
diarge,  "that  there  being  no  evidence  respecting  it,  except  the 
trial  of  it  in  1829,  and  the  trial  of  it  in  1858,  the  jury  cam  not 
vtfer  ccMfthing  an  the  subjeetj*'  was  erroneous. 

What  the  evidence  was,  of  the  use  of  Bell's  machine,  will  be 
fbund  in  Loudon's  Encyclopedia  of  Agriculture,  pp.  442  to 
427,  and  from  the  testimony  of  Obed  Hussey. 

we  think  that  on  this  evidence,  (that  the  machine  used 
in  England  was  that  described  by  Loudon,)  it  was  proper 
to  submit  to  the  juiy  the  question  as  to  its  open^on,  and  not 
to  place  it  under  the  ban  as  an  entire  failure,  which  seems  to 
be  the  effect  of  the  charge,  as  it  was  riven. 

If  it  operated  well  in  1829  and  in  1858,  which  is  clearly 
proved,  and  is  assumed  by  the  judge,  it  must  certainly  have 
Men  c^qfobU  of  operating  well  at  any  intermediate  time. 
Whether  actually  used  or  not,  is  wholly  immaterial. 

And  if  the  machine  as^a  whole  operated  well,  then  the 
divider,  reel,  and  reel-bearer,  each,  operated  well,  and  the  reel 


104  SUPREME  COURT. 

Stymowr  tt  oLy,  MeComkk. 


was  supported  by  a  practically  successful  contrivance,  which 
formed  no  impediment  in  the  wajr  of  the  divider,  or  of  the 
division  and  separation  of  the  grain,  and  on  which  no  straws 
could  clo^,  as  the  entire  space  beneath  the  reel-shaft  is,  in  this 
machine,  left  unobstructed  by  the  reel-bearer,  which  is  hori- 
zontal  some  feet  above  the  platform,  and  completely  out  of  the 
reach  of  the  grain.  There  is  no  difference  between  the  reel- 
bearer  in  the  machine  of  the  plaintifi  in  error  and  that  in 
Bell's  machine.  Waters,  (McCormick's  witness,)  on  being 
shown  the  drawing  of  Bell's  machine,  in  Loudon's  Encydo- 
pssdia  of  Agriculture,  says :  '^  As  a  mere  manner  of  supporting 
the  reel,  I  see  no  difference  between  the  method  of  supporting 
the  reel  in  this  and  the  defendant's  machine." 

This  prior  invention  of  Bell's,  if  the  court  had  not  substan- 
tially excluded  it  from  the  consideration  of  the  juiy,  would 
have  famished  a  complete  answer  to  the  charge  of  infringe- 
ment of  the  fifth  claim  of  McCormick's  patent  <»  1845.  (Evans 
V.  Hettick,  8  Wash.,  p.  408 ;  S.  C,  1  Bobb,  p.  166.) 

XM.  It  was  erron^us  1p  grant  costs  to  the  plaintiff  inas- 
much as  it  appeared  that  he  was  not  the  first  inventor  of  the 
reversed  angle  of  the  sickle,  and  had  not  filed  a  disclaimer 
prior  to  the  commencement  of  the  suit    (Act  of  1887,  sec.  9.) 

The  testimony  showed  conclusively  that  Moore  was  -the  first 
inventor  of  the  reversed  an^le  of  the  teeth. 

Points  for  the  defendant  in  error: 

Thirkenih  ExcepUcn. — The  description  annexed  to  the  letters 
patent  of  plaintiff  describes  a  sicKle  with  reversed-cut  teeth, 
and  then  describes  the  manner  in  which  this  reversed-cut  sickle 
operates  in  connection  with  the  spear-headed  fincers,  ^<  form- 
ing an  acute  angle  between  the  edge  of  the  blade  and  the 
shoulder  of  the  spear,  by  which  the  grain  is  prevented  from 
yielding  to  the  touch  of  the  blade."  Th6  specification  then 
claims  *'the  reversed  angle  of  the  teeth  of  the  blade  in  manner 
described." 

1.  It  also  appeared,  that  ever  since  ^  a  date  of  the  first  reap- 
ing patent  in  18S4,  tiie  plaintiff  had  experimented  with  this 
reversed  sickle  edge  without  producing  any  successful  resulL 
until  he  combined  it  in  the  manner  described  in  the  patent  ox 
1846. 

2.  The  sickle,  separate  and  apart  from  the  machine,  is  no 
invention,  in  whatever  way  the  teeth  are  cut,  but  when  com- 
bined in  ihd  machine  in  the  manner  described,  the  reversed 
cut  becomes  a  very  valuable  invention,  enabling  the  sickle  to 
cut  itself  clear  each  stroke;  whereas,  if  the  sickle  were  cn^ 
only  one  way,  and  the  fingers  were  straight^  it  would  only 
opejBte  on  tiie  grain  half  the  time. 
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8.  This  part  of  the  invention  waa  not  infringed. 

Iburieenih  JBxeeption, — TJnreaBOnable  neglect  to  file  a  dis- 
daimer  under  the  ninth  section  of  the  act  of  1887,  is  a  ques- 
tion of  fiEtct  for  the  jury. 

JB\fteenth  Exception. — There  was  no  evidence  that  Moore  had 
ever  constructed  a  reversed-cut  sickle  in  the  manner  described 
in  the  patent  of  plaintiff  nor  that  he  had  ever  madd  one  in 
any  manner  which  was  successful — the  only  claim  being,  that 
in  18S6-'87  he  had  made  a  reversed-cut  sickle,  and  had  never 
seen  one  before,  while  the  plaintiff  had  done  the  same  thinsr 
in  1884.  There  was  therefore  no  fact  for  the  jury  to  find,  and 
it  would  have  been  erroneous  if  the  court  had  submitted  an 
hypothesis  unsupported  by  evidence  for  their  decision. 

The  construction  of  the  claim  also  settled  this  point,  be- 
cause there  was  a  pretence  that  such  a  manner  of  applying  the 
reversed-cut  sickle  was  old. 

T^wenJSeth  Exception. — ^The  fiusts  stated  in  this  exception,  that 
Bell's  machine  operated  Successfully  in  1829  and  in  1858,  are 
not  eyidence  firbm  which  the  jur^  could  legally  infer  that  it 
had  operated  successfully  in  the  mtermediate  period,  or  any 
part^  lor  there  is  no  rule  which  raises  a  presumption  of  suo- 
oeesfiil  operation  out'  of  the  fitcts  assumed  in  the  prayer,  but 
rather  the  contrary,  since,  if  it  ever  did  succeed  at  all,  it  most 
{NTobably  never  would  have  been  abandoned,  and  then  its  con- 
tinued use  to  a  more  recent  date  would  have  been  quite  aa 
easily  proved  as  its  use  at  any  prior  date. 

Mr.  Justice  NELSON  delivered  thdopinion  of  the  court 

This  is  a  writ  of  error  to  the  Circuit  Court  of  the  United 
States  for  the  northern  district  of  New  York. 

The  suit  was  brought  by  McCormick  andnst  Seymour  and 
Morgan,  for  tiie  infringement  of  a  patent  for  improvements  in 
a  reaping  machine  granted  to  the  plaintiff  on  the  81st  June, 
1845.  The  improvements  claimed  to  be  inMnged  were— Ist, 
a  contrivance  or  combination  of  certain  parts  of  the  machinery 
described,  for  dividing  the  cut  from  the  uncut  grain;  and  2d^ 
the  arrangement  of  the  reel-post  in  the  manner  described,  so 
as  to  support  the  reel  without  interfering  with  the  cutting  in- 
strument. 

In  the  course  of  the  trial,  a  question  arose  upon  the  true 
construction  of  the  second  claim  m  the  patent^  which  is  as  fol- 
lows: *^I  claim  the  reversed  angle  of  the  teetli  of  the  blade  in 
manner  described."  This  claim  was  not  one  of  the  issues  in 
controversy,  as  no  alle^tion  of  infringement  was  set  forth  in 
the  declaration.  But  it  was  insisted,  on  the  part  of  the  de- 
fendants, that  the  claim  or  improvement  was  not  new,  but  hf^ 
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before  been  discovered  and  in  public  use ;  and  that,  under  tbe 
ninth  section  of  the  act  of  Congress  passed  March  8, 1887,  the 
plaintiff  was  not  entitled  jbo  recover  costi  for  want  of  a  dis- 
claimer of  the  claim  before  suit  broug'ht ;  and  that,  if  he  had 
unreasonably  neglected  or  delayed  making  the  disclaiiner,  he 
was  not  entitled  to  recover  at  all  in  the  case. 

The  ground  upon  which  the  defendants  insisted  this  claim 
was  not  new,  was,  that  it  claimed  simply  the  reversed  angle  of 
the  teeth  of  the  blade  or  cutters.  The  court  below  were  of 
opinion,  that,  reading  the  claim  with  reference  to  the  specifica- 
tion in  which  the  instrument  was  described,  it  was  intended  to 
claim  the  reversed  angle  of  the  teeth  in  connection  with  the 
spear-shaped  fingers  arranged  for  the  purpose  of  securine  the 
grain  in  tne  operation  of  the  cutting — the  novelty  of  wUch  was 
not  denied. 

The  majority  of  the  court  are  of  opinion,  that  this  construc- 
tion of  the  claim  cannot  be  maintained,  and  that  it  is  simply 
for  the  reversed  angle  of  the  cutters ;  and  that  there  is  error, 
therefore,  in  the  judgment,  in  allowing  the  plaintiff  costs. 

In  respect  to  the  question  of  unreasonable  delay  in  making 
the  disclaimer,  as  going  to  the  whole  cause  of  action,  the  court 
are  of  opinion  that  the  granting  of  the  patent  for  this  im- 
provement, together  with  the  opinion  of  the  court  below  main- 
taining its  vabdity,  repel  any  inference  of  unreasonable  delay 
in  correcting  the  claim;  and  thatj  under  the  circumstances, 
the  question  is  one  of  law.  This  was  decided  in  the  case  of 
the  Telegraph,  (15  How.,  121.)  The  chief  justice,  in  deliver- 
ing the  opinion  of  the  court,  observed  that  "  the  delay  in  en- 
tering it  (the  disclaimer)  is  not  unreasonable,  for  the  objection- 
able claim  was  sanctioned  by  the  head  of  the  office ;  it  has  been 
held  to  be  valid  by  a  circuit  court,  and  differences  of  opinion 
in  relation  to  it  are  found  to  exist  among  the  justices  of  this 
court  Under  such  circumstances,  the  patentee  had  a  right  to 
insist  upon  it,  and  n6t  disclaim  it  untu  the  highest  court  to 
which  it  could  be  carried  had  pronounced  its  judgment."    . 

Several  other  questions  were  raised  in  the  case,  which  have 
been  attentively  considered  by  the  cou]%  and  have  been  oveiv 
ruled,  but  whicn  it  cannot  be  important  to  notice  at  large,  with 
one  exception,  which  bears  upon  the  fifteenth  section  of  the 
patent  act  of  1886. 

Bell's  reaping  machine  was  ^ven  in  evidence,  in  pursuance 
of  a  notice  under  this  section,  with  a  view  to  disprove  the 
novelty  of  one  of  the  plaintiff's  improvements;  a  description 
of  it  was  read  fix>m  ^^  Loudon's  Encydopsedia  of  Ajgriculture," 

Sublished  in  London,  England,  in  1881.    Li  addition  to  the 
escription  of  the  machine,  it  appeared  in  the  work  that  the 
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reaper  had  been  partially  successful  in  Septemberi  1828,  and 
1829. 

It  also  appeared,  from  the  evidence  of  Mr.  HuBsey,  that  he 
saw  it  in  successful  operation  in  the  harvest  of  1858. 

The  court  was  requested,  oA  the  trial,  to  instruct  the  jury, 
that  fix>m  the  fstcts  that  Bell's  machine  operated  successfully 
inil829  and  in  1858,  they  were  at  liberty  to  infer  that  it  had 
operated  successfully  in  the  intermediate  period,  which  was 
iwised.  Without  stating  other  grounds  to  justify  the  ruling, 
it  is  sufficient  to  say,  that  the  onfy  authority  for  admitting  the 
book  in  evidence,  is  the  fifteenth  section  of  the  act  above  men- 
tioned. That  section  provides,  that  the  defendant  may  plead 
the  general  issue,  ana  give  notice  in  writing,  among  other 
things,  to  defeat  the  patent,  ^^that  it  (the  improvement)  had 
been  described  in  some  public  work  anterior  to  the  suj^posed 
discoyery  thereof  by  the  patentee."  The  work  is  no  eviaence 
of  the  facts  relied  on  for  the  purpose  of  layinj;^  a  foundation 
for  the  inference  of  the  jury,  sought  be  obtaine£^ 

The  judgment  of  the  court  below  is  affirmed,  with  the  quali- 
fication, that  on  the  case  beinff  remitted  to  the  court  below,  the 
taxation  of  costs  be  stricken  &om  the  record. 

Mr.  Justice  GRIEB  dissented. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  firom  the  Circuit  Court  of  the  United  States  for  the 
northern  district  of  New  York,  and  was  argued  by  counsel;  on 
consideration  whereof,  it  is  now  here  ordered  ana  a^ud^ed  by 
this  court,  that  the  judgment  of  the  said  Circuit  Court  m  this 
cause,  excepting  that  part  embradng  the  taxation  of  costs  in 
the  CHrcuit  Court,  be  and  the  same  is  hereby  affirmed  with 
costs.  And  it  is  further  ordered  and  adjudged  by  this  courts 
that  this  cause  be  and  the  same  is  hereby  remanded  to  the 
said  Circuit  Court,  with  directions  to  strike  from  the  record 
the  taxation  of  costs  in  this  cause. 
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E.   G.  BOQERS   AND   L.  F.   BoOBRSy    MkBCHANTS   and    Ck)PABT- 
NBRSy  DOING  BUSINESS  UNDER  THE  NAME  AND  8TTLB  OV  K  G. 

Rogers  k  Co.,  part  Owners  of  the  Cargo  of  the  Schooner 
Ella;  Poolet,  Nicoll,  k  Co.,  Owners  of  the  said  Schooner 
Ella  ;  J.  R.  Brooks  and  F.  G.  Randolph,  Merchants  and 
Copartners,  doing  business  under  the  name  and  style  of 
Brooks  k  Randolph,  and  Thomas  Suluvan,  trading  under 

THE  NAME  OF  JOHN  HURLET  k  Co.^  PART  OWNERS  OF  THE  CAR- 
GO OF  THE  Schooner  Ella,  Appellants,  v.  The  Steamer  St* 
Chaiiles,  James  L.  Day,  Adam  Wolf,  John  Geddes,  John 
Grant,  Roger  A.  Heirne,  and  Robert  Geddes,  Claimants. 

Where  ft  steamer  rao  down  and  rank  a  schooner  which  was  at  anchor  in  a  dark 
and  rainy  night,  the  schooner  was  to  hlame  for  haying  no  light,  which,  at  the 
time  of  collision,  had  been  temporaril/  removed  -for  thp  purpose  of  being 
cleansed. 

But,  inasmnch  as  the  schooner  was  in  a  place  mnch  ftequented  as  a  harbor  in 
stormy  weather,  and  of  which  the  steamer  was  chargeable  with  knowledge,  it 
was  the  dntj  of  the  steamer  to  slacken  her  speed  on  snch  a  night,  if  not  to  hare 

.   ftfoided  the  place  altogether,  which  conld  easilT  have  been  done. 

The  fhct  that  the  steamer  carried  the  U.  8..  mail,  is  no  excuse  for  her  proceeding 
at  such  a  rapid  rate. 

The  case  must  therefore.be  remanded  to  the  Circuit  Court,  to  apportion  the  loss. 

Where  the  decree  was  for  a  less  sum  than  two  thousand  dollars,  the  appeal  muit 
be  dismissed  for  want  of  jurisdiction. 

This  was  an  appeal  j&om  the  Circnit  Court  of  the  TTnited 
States  for  the  eastern  district  of  Louisiana^  sitting  in  ad- 
miralty. 

It  was  a  case  of  collision  tmder  the  circumstances  stated  in 
the  opinion  of  the  court 

It  was  argued  by  Mr.  Berya$nm  for  the  appellants,  and  JUr. 
NeUcn  for  the  appellees. 

Mr.  Benjamin  made  the  following  points : 

L  The  undisputed  fiusts  are  as  foUows:  The  EUa  was  at  an- 
chor; the  niffht  was  dark  and  rainy;  the  hour  of  the  collision 
was  about  hdf-palst  eleven,  P.  M.;  the  St  Charles  waa  running 
at  a  speed  of  eight  or  nine  miles  an  hour,  at  hast;  the  collision 
occurred  by  the  steamer's  running  at  that  rate  of  speed  against 
a  vessel  at  anchor  in  a  dark  night 

IL  We  allege  that  the  Ella  was  anchored  in  a  proper  place,; 
and  out  of  the  track  usually'pursued  by  steamers  m>m  New 
Orleans  to  Mobile  or  Pensacola. 

nL  The  EUa  had  her  light  out  in  the  customaiy  manner. 
This  is  proven  by  a  number  of  witnesses,  and  their  testimony 
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30  not  to  be  overthrown  by  the  oath  of  witnesses  on  the  steam- 
er, thht  they  didnaiaeeiL 

TV.  It  was  extreme  impradence  in  the  St.  Ciharles  to  ran  at 
ber  rate  of  flroeed  in  a  dark  liight^  in  waters  crowded  with 
soCiall  vessels  m  a  place  where  they  usually  anchor.  The  speed 
is  stated  by  the  witnesses  at  ten  or  eleven  knots  an  hour,  eight 
or  nine  knots,  and  ten  knots.  Y^t  this  speed  was  not  checked, 
although  several  vessels  were  confesseoly  anchored  together 
where  the  Ella  was,  all  with  lights  displayed. 

The  points  taken  in  Mr.  NdsorCs  brief  were  the  follow- 
ing, viz: 

oj  referring  to  the  report  of  the  commissioner  and  the  de- 
cree of  .tiie  District  Court,  it  will  be  perceived  that  the  claim 
of  Brooks  &  Randolph  is  for  the  sum  of  eight  hundred  and 
thirty-five  dollars  and  five  cents,  and  that  of  John  Hurley  k  Co. 
thirteen  hundred  and  sixt^-eieht  dollars  and  ninety-eight  cents, 
sums  insufficient  to  sustain  tne  jurisdiction  of  this  court,  and 
that  this  appeal,  as  fiur  as  concerns  them,  must  be  dismissed.  6 
Peters,  148 ;  Oliver  v.  Alexander,  &c 

With  reeard  to  the  remaining  libellants,  the  appellees  will 
maintain  that,  upon  the  evidence,  it  is  clear  that  tne  collision 
complained  of  was  in  no  wise  attributable  to  the  fault  or  neg- 
ligence of  those  navigating  the  steamer,  but  was  the  result  of 
a  want  of  care  on  the  part  of  the  schooner,  and  that  the  decree 
of  the  Circuit  Court  ought  to  be  affirmed. 

Mr.  Justice  KELSON  delivered  the  opinion  of  the  court 

This  is  an  appeal  from  a  decree  of  the  Circuit  Court  of  the 
CTnited  States  for  the  eastern  district  of  the  State  of  Louisiana, 
sitting  in  admiralty. 

The  libel  was  filed  in  the  District  Court  to  recover  the  value 
of  a  quantity  of  merchandise  on  board  the  schooner  Ella,  which 
was  sunk  in  a  collision  with  the  steamer  on  Lake  Borene,  some 
nx  or  eight  miles  east  of  the  lieht-ship  in  Pass  Mary  Ann, 
while  at  anchor  on  the  night  of  tne  5th  jB*ebruary,  1858.  The 
District  Court  rendered  a  decree  charging  the  steamer  with 
the  loss. 

On  an  appeal,  the  Circuit  Court  reversed  the  decree,  and  dis- 
missed the  ubel,  on  tlie  ground  that  the  schooner  was  in  fault 
in  not  having  a  light  in  uie  fore-rigging,  or  in  any  other  con- 
spicuous place  on  the  vessel,  to  g^ve  notice  of  her  position  to 
the  approaching  steamer. 

The  nieht  was  dark  and  rainy,  and  the  wind  blowing  fresh 
from  nortti-northwest  A  proper  light  had  been  hung  in  the 
fore-rigging  early  m  the  evening,  and  kept  there  till  near  the 
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time  of  the  collision,  which  hwpened  about  half-past  eleven 
o'clock.  One  of  the  hands  hact  taken  the  lamp  down  to  wipe 
off  tiie  water  that  had  collected  npon  the  ^lass  ^lobe,  so  that  it 
might  shine  brighter.  While  he  was  stancBng  midships,  wipins^ 
the  lamp,  he  heard  the  approach  of  the  steamer,  ana  immedi- 
ately placed  it  on  the  top  of  the  cook-house.  The  collision 
soon,  after  occurred.  The  fiftult  lies  in  removing  the  lamp  for 
a  moment  from  the  fore-rigging  to  midships.  If  it  was  not 
practicable  to  wipe  it  in  the  rigging,  another  light  should  have 
been  placed  there  on  its  removal.  The  time  of  the  removal 
may  be,  as  happened  in  £his  case,  the  instant  when  the  pres- 
ence of  the  li^t  was  most  needed  to  ^ve  warning  to  the  ves- 
sel approaching.  All  the  hands  examined  who  were  on  board 
the  steamer  deny  that  they  saw  any  light  at  the  time  on  the 
schooner. 

We  aeree,  therefore,  with  the  court  below,  that  the  schooner 
was  in  mult 

But  it  is  insisted,  on  the  part  of  the  appellants,  that  the 
steamer  was  also  in  fault  on  account  of  her  rate  of  speed  at 
the  time,  regard  being  had  to  the  darkness  of  the  ni^nt  and 
the  character  of  the  channel  she  was  navigating.  The  schooner, 
on  coming  out  of  the  Pass  Mary  Ann,  towards  evening  met  a 
strong  head  wind  and  swell  of  the  lake,  and  after  pursuing  her 
course  some  four  or  five  miles,  anchored  under  Cat  Island. 
There  were  several  other  vessels  at  anchor  at  the  time  in  that 
vicinily. 

Some  of  the  witnesses  state  that  the  place  is  used  as  a  har- 
bor for  schooners  and  other  vessels  navigating  the  lake  in 
rough  weather,  as  it  is  somewhat  sheltered  from  the  winds; 
and  the  number  of  vessels  at  anchor  in  the  neighborhood,  at 
the  time  of  the  collision,  would  seem  to  confirm  mis  statement^ 
and  there  is  no  evidence  in  the  case  to  the  contrary. 

There  is  conflicting  evidence  on  a  point  made  by  the  appel- 
lant, that  the  steamer  was  out  of  the  direct  and  usual  course 
of  steamers  from  Pass  Maiy  Ann  to  Mobile.  The  weight  of 
it  is.  that  this  course  was  a  mile  and  a  half  or  two  miles  north 
of  the  place  where  the  schooner  lay.  But  we  do  not  attach 
much  influence  to  this  fact,  as  in  the  open  lake  there  was  no 
very  fixed  track  of  these  vessels  within  the  limit  mentioned. 

There  is  also  some  little  discrepancy  of  the  witnesses  aa  to 
the  darkness  of  the  night  But  the  clear  weight  of  it  is,  that 
at  the  time  of  the  collision  it  was  vety  dark  and  rainy,  and  the 
wind  blowing  fresh. 

The  witnesses  on  the  part  of  the  steamer  are  veiy  explicit 
on  this  part  of  the  case.  The  pilot  says,  the  night  was  very 
dark,  and  diizzling  rain.     The  captain,  that  the  night  was 
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dark  and  cloudy,  and  the  wind  blowing  briskly.  The  enri- 
neer^^that  the  night  was  so  dark,  a  vessel  of  the  size  of  the 
schooner  could'  not  be  seen  at  all  till  upon  her,  without  a 
light;  and  yet  he  says  there  was  nothing  in  the  weather  to 
prevent  her  running  at  her  usual  s^ed. 

The  steamer  was  going,  at  the  tune  of  the  collision,  at  the 
rate  of  from  nine  to  ten  miles  an  hour.  The  pilot  says,  at  her 
usual  rate  of  speed,  or  at  tibe  rate  of  eight  or  nine  knots. 
The  engineer,  not  exceeding  the  usual  rate  of  speed,  which,  it 
appears,  averages  about  ten  miles.  The  mate  states,  that  the 
speed  at  the  time  was  between  ten  and  eleven  miles. 

Now,  considering  the  darkness  of  the  night  and  state  of  the 
weather,  and  that  me  steamer  was  navigating  a  channel  where 
she  was  accustomed  to  meet  sailing  vessels  engaged  in  the 
coasting  trade  between  Mobile  and  New  Orleans  and  the  inter- 
mediate ports,  we  cannot  resist  the  conclusion  tiiat  the  rate  of 
speed  above  stated  was  too  great  for  prudent  and  safe  naviga- 
tion; and  tiiis,  whether  we  regard  the  security  of  tiie  passen- 
gers on  board  of  her,  or  the  reasonable  protection  of  other 
vessels  navigatine  the  same  channel ;  and  especially  under  the 
drcumstances  of  this  case,  in  which  she  was  bound  to  know 
that  the  place  where  this  schooner  lay  was  a  place  to  wJbdch 
vessels  in  rough  and  unpropitioiis  weather,  navigating  this 
channel,  were  accustomed  to  resort  for  safety.  The  case  pre- 
sented is  much  stronger  a^nst  the  steamer  than  that  of  casu- 
ally meeting  the  schooner  ^m  the  open  waters  of  the  lake.  She 
was  at  anchor  with  other  vessels  in  an  accustomed  place  of 
security  and  protection  against  adverse  winds  and  weather, 
tWmiliar  to  all  persons  engaged  in .  navigating  these  waters. 
The  place  and  weather,  therefojre,  should  have  admonished  tlie 
steamer  to  extreme  care  and  caution,  and  it  is,  perhaps,  not 
too  much  to  say,  should  have  led  to  the  adoption  of  a  course 
that  would  have  avoided  the  locality  altogether.  The  weight 
of  the  evidence  is,  even  if  she  had  pursued  the  most  direct 
course  from  Pass  Mary  Ann  to  Mobile,  it  would  have  had  this 
effect:  she  would  have  passed  north  of  this  cluster  of  vessels 
anchored  under  the  shelter  of  the  island. 

Neither  is  it  at  all  improbable,  if  the  speed  of  the  steamer 
had  been  slackened,  and  she  had  been  moving  at  a  reduced 
rate,  with  the  care  and  caution  required  by  the  state  of  the 
weather,  that  she  would  have '  seen  tiie  light  on  tlie  schooner 
in  time  to  have  avoided  her. ,  The  proof  is  Ml  that  there  was 
a  light  on  board  from  the  time  she  cast  ancht>r  till  the  happen- 
ing of  tfae  disaster.  But,  at  the  critical  moment,  it  was  m  the 
hand  of  the  seaman  at  midships,  instead  of  at  a  conspicuons 
place  in  tlie  rigging.    The  light  must  have  been  in  some  de- 
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gree  visible,  as  all  the  sails  of  the  vessel  were  farled,  and  was 
placed  on  the  top  of  the  cook-house  as  soon  as  the  wet  and 
moisture  were  wiped  from  the  glass. 

The  admiralty  m.  England  have  repeatedly  condemned  ve8» 
sels  holding  a  rate  of  speed  in  a  dark  nignt,  under  circum* 
stances  like  tJie  present,  and  so  did  this  court  in  the  case  of 
the  steamer  New  Jersey,  (10  How.,  568.)  The  Rose,  2  Wm. 
Rob.,  1 ;  The  Virgil,  lb.,  201. 

It  has  been  urged,  on  behalf  of  the  steamer,  that  she  car- 
ried  the  mail,  and  that  a  given  rate  of  speed  was  necessary  in 
order  to  fulfil  her  contract  with  the  Government. 

This  defence  has  been  ureed  in  similar  and  analogous  cases 
in  England,  but  has  been  disregarded,  and  indeed  must  be, 
unless  we  regard  the  interest  and  convenience  of  the  arrival 
of  an  early  mail  more  important  than  the  reasonable  protection 
of  the  lives  and  property  of  our  citizens. 

Having  arrived  at  the  conclusion  that  the  steamer  was  in 
&ult,  the  case  is  one  for  the  apportionment  of  the  loss. 

The  decree  must  therefore  oe  reversed,  and  the  case  re- 
mitted to  the  court  below,  for  the  purpose  of  carrying  this  ap- 
portionment into  effect 
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The  decree  of  the  court  below  is  reversed,  for  the  reasons 
j^ven  in  the  case  of  E.  G.  Rogers  k-Co.  v.  the  same  steamer, 
and  remitted  to  the  court  for  an  apportionment  of  the  loss. 
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The  appeal  in  this  case  is  ^iBnussed  for  want  of  jurisdiction; 
the  decree  in  the  court  below  being  for  a  sum  less  than  (2,000. 
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The  appeal  is  dismissed  for  want  of  jurisdiction ;  the  decree 
of  the  court  below  being  for  a  sum  less  than  $2,000. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the . 
record  from  the  Circuit  Court  of  the  United  States  for  the 
eastern  district  of  Louisiana^  and  was  argued  by  counsel.  ,  On 
consideration  whereof^  it  is  &e  opinion  of  this  court  that  the 
appeals  of  Brooks  ft  Randolph,  and  Hurley  ft  Oe.,  ahould.be 
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diflmiflaed  for  the  want  of  jurisdiction,  on  the  ground  that  the 
amount  in  controversy  in  each  of  the  said  cases  is  less  than 
$2|000 ;  and  it  is  also  the  opinion  of  this  court  that  the  steamer 
St.  Charles  was  in  fieiult^  and  that  the  decree  of  the  said  Circuit 
Court  in  the  cases  of  E.  G.  Bogers  k  Co.,  and  Poolej,  Nicoll, 
k  Co.,  should  be  reversed,  an^  uie  cause  remanded  n>r  an  ap- 
portionment of  the  loss  on  these  two  appeals.  Whereupon,  it 
IS  now  here  ordered,  a^judeed,  and  decceed,  hj  this  court,  that 
the  appeals  of  Brooks  k  Kandoiph,  and  of  Hurley  k  Co.,  be 
and  me  same  are  hereby  dismissea  for  the  want  of  jurisdiction ; 
and  that  the  decreee  of  the  said  Circuit  Court  in  the  cases  of 
S.  G.  Bogers  k  Co.,  and  Pooley,  l^icoU,  k  Co.,  be  and  the 
same  are  hereby  reversed  with  costs ;  and  that  Ihis  cause  be 
and  the  same  is  hereby  remanded  to  tihie  said  Circuit  Court  for 
further  proceedings  to  be  had  therein  in  conformity  to  the 
opinion  of  this  court,  and  as  to  law  and  justice  shall  appertain. 


PiRBBE   FbLIX.CoIBOK   AND   MaBDB   J.   T.    CoiBQN,    A  MiNOB, 
BT  fiXB  KBXT  FBIEND,  PiBBBB  PeUX  CoIBON,  ApPXLLANTP,  vl 

Laubent  Millaudon,  Edwabb  Shiff,  Stkdios,  &o.,  of  Alex* 

AKDEB  LeSSBPS,  BT  AL. 

Where  a  itle  of  mortgaged  propertj  in  LooisiAiia  wie  made  under  proceedings  in 
IneolTencT,  and  the  heln  of  the  ineoWent  filed  a  bill  to  set  aside  the  tale  on  the 
ground  of  irregnlarilr,  It  was  neceasaiy  to  make  the  mortgagees  parties.  Thej 
had  been  paid  their  share  of  the  purchase  mon^,  and  had  an  interest  in  uphold- 
ing the  side. 

The  met  that  such  persons  are  berond  the  jniisdicUon  of  the  court  is  not  a  suffi- 
cient reason  for  omitting  to  make  them  parties. 

Neither  the  act  of  Congress  nor  the  47th  rule  of  this  court  enables  the  Gireuit 
Court  to  make  a  decree  in  a  suit  in  the  absence  of  a  party  whose  rights  must 
necessarilj  be  aflbcted  by  inch  decree,  and  the  objection  may  be  taken  at  anj 
time  upon  the  hearing  or  in  the  appellate  court 

This  was  an  appeal  fix>m  the  Circuit  Court  of  the  TTnited 
States  for  the  eastern  district  of  Louif  iana,  sitting  as  a  court 
of  equity. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the  court 

It  was  suhmitted  on  a  printed  argument  by  Mr.  Sunt  and 
Mr.  Ogdm,  for  the  appellants,  and  argued  by  Mr.  Bepfyamm  for 
the  appellees. 

The  point  upoi^  which  the  case  was  decided  was' thus  stated 
by  Mr.  Beryamm: 

L  There  is  an  absence  of  the  parties  ind  Toensable  in  tbe 
suit    The  complainants  seek  to  set  aside  a  >  Je.  made  b^tho 
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creditors  of  Coiron,  throngh  the  agency  of  their  syndicy  to  Ifil- 
laudon  and  Lessens. 

In  order  to  do  this,  both  vendor  and  yendees  must  be  parties. 
Bbields  r.  Barrow,  17  Howard,  181. 

It  is  obvious,  that  if  the  sale  complained  of  be  set  aside,  the 
effect;  would  be  to  entitle  the  defendants  to  recover  back  their 
money  from  the  syndic  or  the  creditors,  and  to  entitle  the 
creditors  to  take  back  the^  property,  and  have  it  regularly  sold 
in  satisfaction  of  their  claims. 

Mr.  Justice  NELSON  delivered  the  opinion  of  the  court 

This  is  an  appeal  from  a  decree  of  the  district  judge,  sitting 
in  the  Circuit  Court  of  the  United  States  for  the  eastern  dis- 
trict of  Louisiana. 

The  bill  was  filed  in  the  court  below,  by  two  of  the  hei^s  of 
J.  J.  Coii^n,  against  Alexander  Lesseps,'  Laurent  Millaudon, 
and  otiiers,  to  set  aside  a  sale  of  a  plantation  and  slaves  to  the 
two  defendants  named,  in  1884,  in  pursuance  of  proceedings 
in  a  case  of  insolvency  before  a  parish  court  in  the  city  of  New 
Orleans. 

The  father  of  the  compldnants,  having  T)ecome  insolvent  in 
1888,  applied  to  the  court  for  liberty  to  surrender  his  propertv 
for  the  Dcnefit  of  his  creditors,  and  that  in  the  mean  time  au 
proceedings  a^nst  his  person  or  property  might  be  stayed^ 
which  application  was  granted,  and  uie  surrender  of  his  prop- 
arty  accepted. 

Theodore  Nicolet  was  appointed  syndic  of  the  creditors,  and 
emch  proceedings  were  had,  that  a  sale  of  the  plantation  and 
slaves  was  directed  in  March,  1884,  when  the  two  defendants 
became  the  purchasers.  The  inventory  of  the  debts  of  the  in- 
solvent, which  accompanied  his  application  to  the  parish  court, 
exceeded  $177,000,  and  of  his  assets,  $187,000.  The  assets 
sold  fer  some  $77,000;  and  after  satisfying  the  charges  and  ex- 
penses  of  the  proceedings,  the  balance  was  distributed  among 
the  .creditors  under  the  mi^BCtion  of  the  court  This  amounti 
some  $60,000,  fell  short  of  satisfying  the  claims  of  the  two 
principal  creditors.  Van  Brugh  Livin^ton,  and  Harriet,  his 
wife,  of  N/5W  York,  and  the  firm  of  ^colet  &  Co.,  of  New 
Orleans,  wlich  were  secured  ujpon  the  estate  by  mortgagee. 

The  obieet  of  tliis  suit  is  to  set  aside  the  side  on  the  ground 
of  irregularities  in  the  insolvent  proceedings,  which  are  set 
forth  in  detail  in  the  bill. 

The  court  below,  after  hearing  the  case  upon  the  pleadings 
and  prooiG^  decreed  against  the  complainants  and  disimssed 
tbebm. 

The  record  is  quite  volominousi  but  we  have  stated  enoii£^ 
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of  the  fiEMsts  to  present  the  questions  upon  which  we  shall 
pose  of  the  case, 

Accordii^  to  the  law  of  Louisiana,  on  a  surrender  by  the 
insolvent  of  his  property  for  the  benefit  of  creditors,  the  estate 
vests  in  the  latter  sub  modo,  and  is  disposed  of  by  them  through 
the  agency  of  the  syndic,  under  the  supervision  and  control  of 
the  court  before  whom  the  proceedings  take  place.  2  Bob.  B., 
198, 194., 

Thev  appoint  the  syndic  and  fix  the  terms  and  conditions  of 
the  safe,  and  have  the  chanze  of  the  estate  in  the  mean  time 
between  the  surrender  and  &ial  disposition. 

The  creditors,  therefore,  are  the  parties  chiefly  concerned  in 
these  proceedings ;  and  as  it  rei^[>ects  those  to  whom  the  pro* 
ceeds  of  the  estate'have  been  distributed,  they  are  directly^  in- 
terested^ in  upholding  the  sale ;  for,  if  it  is  set  aside,  and  the 
proceedings  aeplared  a  nullity,  they  would  be  liable  to  refhnd 
the  share  of  the  purchase  money  each  ohe  had  received  in  the 
distribution. 

A  court  of  equity,  in  setting^  aside  a  deed  of  a  purchaser 
xxagoxL  grounds  other  than  positive  fiaud  on  his  part,  sets  it 
aside  upon  terms,  and  requires  a  return  of  the  purcnase  money, 
or  that  the  conveyance  stand  as  a  security  for  its  payment.  1 
J.  Ch.  B.|  478;  4  J.  B.,  686,  698,  699. 

This  constitutes  the  essential  difference  between  relief  in 
equity  and  that  afforded  in  a  court  of  law.  Acourt  of  law 
can  lipid  no  middle  course.  The  entire  claim  of  eadi  party 
must  rest,  and  be  determined  at  law^  on  the  single  point  of  the 
validity  of  the  deed;  but  it  is  the  ordinaiy  case  in  the  former 
court,  that  a  deed  not  absolutely  void,  yet,  under  the  cireum* 
stances,  inequitable  as  between  the  parties,  may  be  set  aside 
upon  terms.     ^ 

Nicolet  k  Co.,  luid  Van  Brugh  Livingston  and  wife,  the 
mortgage  creditors,  or  their  le^  representatives,  were  tnere> 
fore  necessary  parties  to  the  bill,  as  any  decree  made  in  the 
case  disturbinjs  the  sale  may  seriously  aroet  their  interests. 

This  objection  has  been  antidpated  in  the  bill,  and  an  avei^ 
ment  made  that  these  parties  were  out  of  the  jurisdiction  of 
the  court  -But  it  is  well  setded,  that  neither  the  act  of  (Con- 
gress of  1889,  (6  U.  S.  Stat  at  Large^  821,  sec  1,)  nor  the  47th 
rule  of  this  court,  enables  the  Circmt  C!ourt  to  make  a  decree 
in  a  suit  in  the  absence  of  a  party  whose  rights  must  neces- 
sarily be  affected  by  such  decree,  and  that  the  objection  may 
be  taken  at  any  tmie  upon  the  htoring,  or  in  we  appellate 
court    17  How.,  180;  1  Teters,  299.  . 

We  think  the  decision  of  the  court  below  was  right  in  dis* 
niiasing  the  bill,  and  therefore  affinn  thd  decree. 
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Rbuben  L.  JjOJSfQf  John  S.  Penrise,  and  Amelia  Penkise,  his 
Wife,  and  Alice  Penkisb,  bt  hfr  Guardian,  John  S.  Pen-/ 
RISE,  Complainants  and  Aj»pbllant8,  v.  John  OTallon. 

When  an  administrator  sellj  property  whic'n  had  been  conreyed  to  him  for  the  pnr- 
pose  of  tecnring  a  debt  due  to  his  intestate's  estate,  his  failnre  to  acconnt  for  the 
proceeds  amounts  to  a  devastaTit,  and  renders  himself  and  his  sureties  upon  his 
administration  bond  liable;  but  it  does  not  entitle  the  heirs  to  claim  the  proper- 
ty from  a  purchaser  in  good  faith  for  a  Taluable  consideration. 

Nor  can  the  heirs,  in  such  a  case,  claim  land  which  has  been  taken  up  by  the  ad^ 
ministrator  as  Tacant  land,  and  for  which  he  obtained  a  patent  ^m  the  United 
States,  although  such  land  was  included  in  the  conyeyance  to  him. 

Moreover,  the  facts  necessary  to  sustain  the  plea  of  the  statute  of  limitations  ai« 
proTed  on  the  part  of  the  defendant  in  this  case,  and  no  charge  in  tiie  bill  dis- 
closes a  case  of  exception  from  its  operation. 

This  wees  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  district  of  Missouri,  sitting^  as  a  court 'of  ^uity. 

It  was  a  bill  filed  by  a  part  of  the  heirs  of  Gabriel  Long, 
(Clara  Y.  Long,  one  of  the  heirs,  having  been  left  out  as  a  com- 

Slainant,  on  account  of  her  residence  in  Missouri,  but  made  a 
efendant  to  an  amended  biU,  after  a  deipurrer  had  been  sus- 
tained upon  this  eround,)  under  the  following  circumstancea: 

In  1799,  the  Spanish  Gk)yemment  surveyed  for  Antoine 
Morin  a  tract  of  land,  fronting  on  the  Mississippi  .river,  sup- 
posed to  be  sixteen  arpens  in  front,  having  a  depth  of  forty 
arpens,  which,  in  February,  1809,  was  confirmed  to  his  widow 
and  heirs,  he  being  then  dead.  The  survey  showing,  however, 
tiiat  the  tract  contained  more  than  640  arpens,  that  quantity 
only  was  confirmed ;  and  the  commissioners  directed  another 
survey  to  be  made,  so  as  to  throw  off  the  surplus  oh  the  west- 
em  Bide  of  the  tract. 

In  October,  1809,  the  Morins  conveyed  the  property  to 
Elijah  Smith,  who,  in  September,  1812,  conveyed  it  to  AIez« 
anaer  McNair. 

In  1817,  the  survey  ordered  by  the  board  was  made,  but  liie 
surplus  quantity  was  thrown  off  trojn  the  south  side  of  the 
tract  instead  of  the  west^  by  which  means  frEu^onal  sectionB 
26,  27,  88)  84,  and  85,  of  townships  46,  range  7  east,  were  re- 
united to  the  body  of  public  lands. 

In  1820,  McNidr,  bemg  indebted  to  Q^briel  Long,jnortgaged 
to  him  a  tract  of  one  hundred  and  twenty  arpens  of  land,  situa- 
ted on  the  rivei'.Gingrass,  and  fronting  on  the  river  Mississippi,; 
tod  bounded  southwardly  by  land  fonnerly  owned  by  Clement 
B.  Penrose,  northwardly  by  the  land  of  Joseph  Morin,  and 
westwardly  by  the  land  no^  or  formerly  owned  by  Joseph 
Brazeau,  being  the  same  land  which  he  had  purchased  from 
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Elqaih  &nith.  The  land  was  three  arpens  in  £ronty  by  foriy 
in  depth)  and  was  nearly  or  quite  identical  with  the  land  thrown 
ont^  as  above  mentioned. 

In  October,  1822,  Q^briel  Long  died. 

In  December,  1822,  Alexander  McAllister  took  oat  letters 
of  administration  upon  the  estate,  of  Long,  and  on  the  19th  of 
Febrnary,  1828,  comfaenced  suit  to  foreclose  the  mortgage 
against  McNair,  and  obtained^a  decree  of  foreclosure  in  Octo- 
ber. 1828,  and  an  order  to  sell  the  morteaged  premises. 

Althoug;h  somewhat  in  advance  of  the  chronological  order 
of  events,  it  is  proper  here  to  introduce  the  foUowmg  admis- 
sion of  counsel,  which  was  filed  in  the  cause: 

^^It  is  admitted  in  this  case  that  Catharine  Dodge  was  the 
aunt  of  Mrs.  McNair,  wife  of  Alexander  McNair.  It  is  admit- 
ted that  in  the  inventory  of  Alexander  McAllister,  filed  by  him 
as  administrator  of  Gabriel  Lonj^,  deceased,  in  tib^  county  court 
of  St.  Louis  county,  said  McAlfister  charged  himself  with  the 
following  debts,  as  due  to  said  Loin's  estate  from  Alexaiider 
McNair,  viz :  note  on  McKair,  |1,to9,  drawing  10  per  cent ; 
note  on  McNair,  $100;  debt  on  McNair,  $840;  in  all,  $2^829. 
That  in  the  settlement  of  said  McAllister,  as  such  administra- 
tor, in  said  courts  at  the  Februaiy  term,  1828^  he  was  credited 
lyy  the  same  amounts  charged  against  him  m  inventory,  the 
same  being  desperate  as  he  stated  in  said  settlement*' 

It  is  admitted  that  Mrs.  Lone^  wife  of  Gabriel  Long,  after 
his  death,  married  Alexander  McAllister;  and  after  his  death, 
she  married  Abel  Bathbone  Oorbin,  and  she  is  still  living. 

To  resum^  the  thread  of  the  narrative. 

In  March,  1824,  Catharine  Dodge  took  out  a  patent  from 
the  United  States  for  fractional  sections  84  and  26,  makine  to- 

E^er.  a  little  upwards  of  128  acres;  and  bein^  a  part  of  tiie 
id  thrown  out,  as  above .  mentioned,  and  mduded  in  the 
mortgage  from  McNair  to  Lonj^. 

In  Au^ust^  1824,  the  sale  of  the  mortgaged  premises  took 
place  linaer  a  decree  of  the  court,  as  above  mentioned,  when 
McAllister  became  the  purchaser  for  thd  sum  of  one  hundred 
and  twenty  dollars. 

In  September,  .1824,  Catharine  Dodge  united  with  McNair 
in  executing  a  deed,  by  way  of  mortal^  to  McAllister,  in  or* 
der  to  secure  the  payment  of  two  thousand  six  hundred  and 
fifty  dollars,  admitted  to  be  due  from  McNair  to  McAllister^ 
as  the  administrator  of  Long.  This  deed  ^ve  to  McAllis-' 
ter  the  power  to  sell  fhe  premises,  viz :  .fractional  sections  84 
.and26,       '       , 

*  In  January,  1828,  McAllister  entered  in  his  own  riffht  fiM4 
tional  sections  27,  88^  and  86»  containing  in  the  whole  abaat 
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nine  acres,  and  being  the  residue  of  the  lands  thrown  out 
"by  the  survey. 

On  the  lOtik  of  An^st,  1828,  Mrs.  Dodge,  in  consideration  of 
the  debt  due  by  McNair  to  McAllister,  secured  by  the  mort- 
gage, above  referred  to,  released  to  McAllister  all  her  right, 
title,  and  interest,  in  the  above  premises. 

In  Febraaiy,  1838,  McAllister  and  wife  conveyed  to  John 
OTallon,'  for  the  consideration  of  twelve  hundred  dollars,  all 
that  tract  of  land  lyine  on  or  near  the  river  Gingrass,  in  the 
county  of  8t  Louis,  being  three  arpens  in  front,  by  forty 
arpens,  more  or  less,  in  depth,  forming  a  superficies  of  one 
hundred  and  forty  arpens,  witbout  recourse,  nowever,  to  the 
grantors  for  any  defect  of  title. 

This  was  tbe  same  land  which  had  been  mortgaged  by  Mc- 
Npdr,  purchased  l^  McAllister  at  public  sale,  and  conveyed  to 
him  (in  part)  by  Mrs.  Dod^.  OTallon  had  previously  gone 
into  possession  of  the  premises,  about  the  year  1880,  under  an 
agreement  with  McAllister. 

In  December,  1852,  the  heirs  of  Gabriel  Long,  residing  in 
California  and  Mississijroi,  filed  their  bill  against  OTallon,  on 
the  equity  side  of  the  Circuit  Court  of  the  United  States  for 
Missouri.  The  bill  alleged  that  McAllister,  being  administra- 
tor of  Gabriel  Long,  and  purchasing  the  mortgaged  property, 
had  thereby  become  a  trustee  for  the  use  of  the  heirs ;  that  the 
deed  of  conveyance,  executed  by  Catharine  Dodge,  to  secure 
debts  due  to  McAllister  and  the  estate  of  Long,  enured  to  the 
benefit  of  the  heirs  of  Long,  as  did  also  the  patent  for  the  three 
fractional  sections  taken  out  in  his  own  name  by  McAllister; 
that  he  had  never  accounted  with  the  heirs  for  the  (120,  which 
was  the  purchase*  money  of  the  mortgaged  property ;  ^  that 
O'Fallon  was  a  purchaser  with  notice,  in  met  and  m  law,  and 
tiiat  the  sale  made  to  him  by  McAllister  and  wife  was  fraudu- 
lent in  fiEu^t  and  in  law;  and  that  thereby  OTallon  became  a 
trustee  for  the  heirs  of  Long  to  the  same  extent  that  McAllister 
was  bound  to  them. 

The  defendant,  OTallon,  filed  his  answer,  in  which,  amongst 
other  matters,  he  denied  that  he  was  a  purchaser  vrith  noticeu 
asserting,  on  the  contrary,  that  when  he  purchased  said  real 
estate  described  in  the  two  deeds  made  by  said  McAllister  to 
this  defendant— one  in  August,  1828,  and  the  otber  in  Feb- 
ruaiT,  1888 — and  paid  the  consideration  expressed  in  said  two 
deeiuNx)  said  McAllister,'^  this  defendant  had  never  heard  the> 
titie  of  said  McAllister,  or  his  right  to  seU  said  real  estate,  ques- 
tioned; said  McAllister  always  claimed  and  treated  it  as  his 
own,  and  in  his  own  right  If  this  defendant  has  had  uiy 
notice  or  intimation  from  any  one  that  said  McAllister's  title 
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or  right  to  Bell  said  real  estate  was  qnestioned  or  qnestionableL 
or  thai  he  held  or  daimed  it  only  in  trost  for  other  parties^  ana 
not  in  his  own  individual  rights  this  defendant  would  not  have 
purdiased  said  real  estate,  or  had  anything  to  do  with  it,  and 
certainly  this  defendant  would  not  have  paid  the  consideration 
for  said  real  estate  that  he  did,  if  the  title  thereto,  or  ri  j^ht  to 
sell,  had  been  questioned  or  questionable;  for  the  said  joice  or 
consideration  paid  fo^  said  real  estate  to  said  McAllister,  by  tlus 
defendant,  was  equal  to  the*  cash  value  iherck>f  at  that  time. 

The  defendant  inrtiher  alleged  that  he  had  been  in  continuous 
possession,  in  .good  fidth,  under  his  claim  of  title,  for  twentgr 
years  and  upwards,  next  before  the  bill  was  filed,  and  setthat 
up  as  a  bar  to -the  claim  of  the  complainants. 

After  various  proceedings  in  the  case,  it  came  up  for  ai;^- 
ment  in  April,  1865,  when  the  court,  dismissed  the  bill  with 
costs* 

The  complainants  appealed  to  this  court 


Ji  was  argued  by  J6*.  CHacer  for  the  appellants,  and  Mr. 
Gtiftr  for  l^e  appellee. 

The  following  notice  of  the  points,  on  behalf  of  the  appel- 
lants is  taken  m>m  the  brief  of  Jfr.  Qhoer: 

1.  The  case  of  the  appellants  rests  upon  the  doctrine  of  re- 
suiting  tnurtJB,  aided  by  that  of  fiducLuy  relation.  An  admin* 
istrator  who  purehases  land  under  a  judgment  in  fistvor  of  the 
intestate,  holoa  it  as  a  trustee.  It  must  be  intended  that  an 
administrator  so  purchasing,  does  so  at  the  request  and  for  the 
benefit  of  the  heirs.  He  is  a  trustee  for  the  heirs,  and  cannot 
^vest  himself  of  the  trust 

And  the  eesbd  que  tmai  may  take  the  land  at  his  election. 
Fellows  V.  FeUows,  4  Cowen,  698,  701,  706. 

One  Hedd^n  purchased  at  an  executor's  sale  part  of  the 
prbperiy  sold,  for  the  teparate  use  of  the  executor's  wife.  The 
purchase  was  a^  public  auction,  and  for  a  &ir  price. 
.  Held  that  no  fraud  or  -un&amessjieed  be  shown^  but  that 
the  sale  was  void  at  the  pleasure  of  tiie  persons  interested,  and 
if  they  said  so  the  sale  must  be  set  aside.  Davon  v.  Fanning,  2 
J,  Oh.  R.,  252. 

.  We  have  been  unable  to  find  any  one  well-considered  case 
to  sustain  th^  riffht  of  an  executor  to  become  the  purchaser  of 
proper^  which  ne  represents,  or  any  por&on  of  it,  even  at  a 
fiir  .price  at  public  sale,  without  fraud.  Michond  v.  Qirod,  4 
Howard,  ^657.    This  case  states  all  the  reasons  of  the  rule. 

Where  lands  in  theJhands  of  a  party  stand  aflTected  with  a 
trusty  and  the  person  on  whoseiluuids  they  so  stood  has  sold 
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ihem.to  aihint  person,  the  ee^fta  que  trust  has  ihe  right  to  fol- 
low the  lands  into  the  hands  of  any  one  but  an  innocent  pur- 
chaser. And  the  trustee. cannot  deprive  him  of  this  nght. 
Oliyer  v.  Piatt^  8  Howard,  401. 

Meyer  conveyed  his  property  in  trast  to  pay  debts.  Part  of 
it  was  sold  under  an  execution  in  the  control  of  the  trustee, 
and  bought  by  him. 

Held,  the  purchaser  took  in  trust  for  the  beneficiaiy.  Har- 
rison, admimstrator,  et  al.,  v.  Mock  et  aL,  10  Ala.  B.,  185. 

If  an  affent  discovera  a  defect  in  the  title  to  the  land  of  hia 
dpal,  ne  cannot  misuse  it  to  acquire  a  title  to  it  himself 
» V.  Bumes,  10  Peters,  281. 

lere  the  trustee  aliens  the  land  pendente. UUj  the  cestui  que 
trust  may  elect  to  take  the  land,  or  the  money  it  sold  for.;  Mnr- 
rayp,  Lylbum,  2  J.  Ch.  IL,  422. 

The  cestui  que  trust  may  affirm  the  sale,  and  take  the  propca«- 
ty,  or  have  a  resale.  Thorp  et  al.  v.  McCullum  et  aL,  1  Gil- 
man  HI.  R.,  614. 

,  It  seemsthe  beneficiary  has  three  courses  he  may  pursue  in 
bis  election.  1.  He  may  set  aside  the  purchase,  and  have  » 
resale.^  2.  He  may  affirm  it,  and  take  the  proper^  as  his  own. 
8.  Heniay  take  the  money. 

That  the'eeafta  que  trust  nss  this  election  only  shows  that  he 
owns  tlie  property. 

•2.  ThM  0^auon.knew  how  McAllister  capie  by  the  projh 

S,  and  that  he  held  it  in  trust  for  the  persons  interested  m 
e  estate  of  Oabriel  Long;  they  havinje^  paid  the  purchase- 
money  is  manifest  ;from  the  tide-papers  tbemselyes. 

.  8,  The  article  of  agreement  between  O'Fallon  and  McAllis- 
ter, dated  August,  12, 1828,  recites  that  on  tiie  9tii  August. 
1928^  McAllister  relinquished  to'  OTallon  the  titie  procured 
from  Mrs.  Dodge  in  August,  1828.  This  date  of  the  ''9ih"  is 
a  manifest  mistake,  because  the  deed  of  Mrs.:  Dodge,  in  Au- 
ffust>  1828,  was  made  10th  of  August^  and  could  not  therdbre 
have  been  recited  by  a  conveyance  on  the  9th.  Besides,  this 
part  jcf  the  instnufient  was  no  evidence  against  the  phuntiffs. 
The  agreement  was  valid  to  show  a  sale  to  OTidlon  on  the 
Uth,  but  not  evidence  of  the  recited  matter  against  the  appel- 
lants. 

4.  On  ^  3  sale  to  McAllister,  in  1824,  the  property  in  dis- 
pute was  held  by  him  in  trust  On  the  lOtn  Au{^ust»  1828; 
after  tlie  release  of  Mrs.  Dodee,  the  property  in  dispute  waa 
held,  by  him  in  trust.  And  if  he  did,  ad  recited  in  the  instm* 
ment  of  August  12, 1828,  sell  the  interest  gotten  of  Mrs.  Dodge, 
on  the  10th,  to  OTallon,  he  had  no  power  to  divest  the  title  <« 
Lfllng's  heirs  thereby. 
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&  The  entries  by  McAllister,  in  January,  1828,  were  in 
i^Mid  of  the  rights  of  the  heirs  of  Long,  and  enured  to  tiieir 
benefit. 

It  is  impossible  to  conceive  the  ground  on  which  the  CSrcuit 
Oonrt  dismissed' the  bill^  as  to  these  entries.  McAllister,  who 
held  the  property  as  administrator,  and  who  in  this  way  learn- 
ed of  the  d^ects  in  the  title,  weijt  into  the  market  and  pur> 
chased  up,  en  his  aummere  iMtion^  an  outstanding  title  to  the 
trust  estate.  See  HofEinan's  Ch.  R,  195;  De  Bevoix  v.  Sand- 
ford,  5  Vesey,  678;  8  Mer.,  200;  18  Yesey,  601. 
:  6.  The  property  when  vested  in  McAlfister  bei^g  in  equity, 
the  projpertf  of  Iiong's  heirs  could  only  be  sold  by  proceedings 
in  the  Probate  Oousrt,  in  conformity  with  the  statute  law.  See 
Revised  Code  of  Missouri,  1825,  voL  1,  pp.  106,  40,  41. 

7.  The  statute  of  limitationcr  is  not  appucable  to  the  case,  or 
if  it  is,  it  did  not  beein  to  run  till  we  deed  to  O'Fallon  in 
1888,  which  was  the  mnst  repudiation  of  the  trust  by  McAl- 
lister. 

Mr.  OtyeTj  for  the  defendant  in  eiror,  made  the  following 
points: 

/L  The  sale  in  August,  1824,  under  the  decree  of  the  St. 
Louis  Cireuit  Court,  was  not  a  sale  of  anj  property  belonging 
to  the  estate  of  Gabriel  Long,  nor  was  it  a  sale  made  by  the 
administrator  nor  under  his  direction  or  control;  and  tnere- 
fore  the  purchase  by  the  administrator  was  not  a  breach  of  any 
trust,  nor  did  he  become,  in  fik^  or  law,  a  trustee  for  the  heirs 
of  Gsbriel  Long. 

According  to  the  lltws'  of  Missouri,  Ghibriel  Longhad  no 
estate  in  the  land  embraced  by  the  mortgage  deed.  The  land 
was  held  as  a  security  for  the  debt,  and  couM  be  subject  to  sale 
onhr  ^  the  property  of  the  mortgagor,  and  in  the  mode  adovt> 
ed  by  the  amiinistrator— by  decree  of  a  court— the  sale  to  do 
made  by  the  sherifEl    ^ 

An  administrator  may  buy  goods  of  his  intestate  at  sheriff's 
sale,  (Haddix.^.  Haddix,  5  Lett^  204;)  and  so  at  an  open  and 
public  sale,  without  fraud,  an  executor  may  purchase  tne  prop- 
erty of  his  testator.  Drayton  v.Drayton,  1  Pessess.,  567 ;  An^- 
iMwmv.  Fox.2  He^•  and  M.,  245;  McEey  v.  Young,  4  Hen* 
a^d  M.,  480 ;  Hudson  v.  Hudson,  5  Hen.  and  M.,  180. 

A  person  who  had  married  a  widow  and  administratrix,  and 
was  acting  guardian  of  the  minor  heirs,  was  held  to  have  a 
right  to  purchase  the  estate  at  fuU  pried  at  public  sale  directed 
by  tiie  court  for  the  purpose  of  partition.  McGuire  v.  Mo-. 
Groweh,  4  Desaces,  486. 

The  case  of  Fillows  v.  Fillows  (4  Cowen,  698,  704,  706)  has 
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been  cited  m  authority  to  sustain  the  position  of  the  apnellanti 
that  an  administrator,  who  purchases  land  under  a  juogment 
in  £skvor  of  the  intestate,  holds  it  as  a  trustee  for  the  neiis,  and 
cannot  divest  liimself  of  the  trust;  and  there  is  a  mai^ginal  note 
to  that  effect,  but  it.  is  not  warranted  by  the  opinion*.  In  that 
^Sa^e,  the  complainants  sued  as  adminisliators,  and  set  up  the 
interest  in  the  property  as  such,  against  persons  not  heirs,  who 
demurred  to  the  bul  on  the  srouna  that  tne  complainants  came 
in  two  capacities,  a  part  of  the  proi>erty  having  been  purcEased 
by  them  at  sheriffs  sale^  under  a  judgment  m  fieiyor  of  tiieir 
intestate.  The  court  regarded  the  complainants  as  having 
averred  substantially  that  they  purchased  as  administratorSy 
and  it  was  not  for  the  defendants  to  auestion  their  authorily; 
and  Judge  Southerland  said,  '^  It  is  to  oe  presumed!,  at  this  stue 
of  the  cause,  that  they  purchased  at  the  request  and  for  t£e 
benefit  of  the  heirs,  and  a  court  of  equity  would  compel  them 
to  account' to  the  estate." 

The  right  of  an  executor  or  administrator  to  purchase  on 
his  own  account  the  property  of  his  testator  or  intestate,  at  a 
judicial  sale  under  the  oraer  or  process  of  a  court,  has  been 
questioned ;  but  there  is  no  ac|judged  case,  it  is  believed,,  in 
whidi  it  has  been  held  that  an  executor  or  administrator  niay 
not  purchase  property  of  others  at  a  public  iudicial  sal^,  under 
a  decree,*  jud^ent,  or  process,  in  mvor  of  the  testator  or  in- 
testate, or  of  nis  personal  representatives. 

XL  No. estate  or  interest  in  the  land  in  controversy  watf 
vested  in  the  heirs  of  Gabriel  Long  bv  virtue  of  the  tripartite 
deed  of  the  Ist  September,  1824,  nor  by  the  deed  of  Catnerine 
DodM  to  Alexander  McAlUster,  of  lOth  of  August,  1828. 

The  first  of  these  deeds  is  a  mortgage  in  trust  for  sale;  un* 
der  it^  McAllister,  as  mortgagee,  h^d  the  land-  to  secure  the 
debts  due  to  the  estate  of  £ong,  with  power,  in  case  of  default 
in  the  payments  stipulated  for,  to  xnake  sale  absolutelv,  at 

Eublic  or  private  sale,  of  the  land  embraced ;  the  proceeds  to 
e  applied  first  to  the  pavment  of  the  prindpal  and,  interest 
of  the  debt,  and  the  residue,  if  any,  to  ne  paid  over  to  Mrs. 
Dodge— McAllister  held  the  estate  as  trustee  for  Mrs.  Do^ff^ 
subject  to  the  debt  duje  from  McNair  to  Long's,  estate.  Ae 
personal  representatives  of  Lonff,  not  his  heirs,  held  the  secu- 
rity for  the  debt,  and  were  entitled  to  enforce  it. 

Joefore  the  execution  of  the'  second  deed,  24<^Uster  made  a 
settlement  of  his  accounts,  as  administrator  of  Oabriel  Long's 
Mate,  and  was  credited  with  the  amount  of  McNair's  debts,  as 
desperate,  so  that  he  was  no  loneer  charged  therewith  as  ad- 
ministrator; but  undoubtedly,  u  he  afterwards  received  any- 
tlung  on  account  of  that  debt,  by  the  sale  .of  mortgaged  prop- 
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•rty  or  otherwise,  he  was  bound  to  aoc6imf  for  it  as  adminis- 
trator, if  receired  while  he  continued  to  act  as  such,  or  with 
his  sncoftssor,  if  he  had  ceased  to  be  administrator. 

The  land  conti^ned  to  be  held  as  a  secnrily  for  the  debt  of 
MeNair,  when  Mrs.  Dodge  cony^ed  to  McAllister  her  i^ht  to 
redeem  the  land  which  she  haa  pnrdiased  from  the  United 
States,  and  mortgaged  by  the  deed  of  1st  of  September,  1824. 
McNair's  right  to  redeem,  however,  still  remamed  until  the 
sale  made  to  O'Fallon. 

There  is  no  allemtion  or  evidence^  that  McAllister  applied 
any  of  the  assets  6f  the  estate  of  his  intestate  to  the  pnr^iase 
of  anv  part  of  the  land  in  question,  either  at  the  sheriff's  sale 
in  1824,  or  in  consideration  of  the  deeds  of  Mrs.  Dodge  in 
1824  and  1828 ;  the  accounts  of  the  administrator,  McAlfister, 
exhibit  no  charee  against  the  estate  for  anything  paid  on  ac- 
count of  the  land. 

At  the  time  O'Fallon  became  the  purchaser,  McAllister  held 
in  his  own  right  all  the  estate  and  interest  of  Mdf  air  and  Mrs. 
Dodge  in  the  land,  subject  only  to  the  encumbrance  created  by 
the  tripartite  deed  of  1st  September,  1824,  under  which  he 
had  a  complete  power  of  disposition,  but  was  bound  to  apply 
so  much  of  the  proceeds  of  an^  sale  as  was  necessary  to  the 
psiyment  of  the  debt  of  McNair  to  Long's  estate.  That  is, 
at  most,  the  land  was  subject  to  a  mortgage  to  secure  the  debt 
to  Long,  which  enured  to  the  personal  representative  of  Long, 
and  not  an  estMie  held  by  McAllister  in  trust  for  the  heirs. 

I^  therefore,  ihe  defendant,  OTallon,  could  be  regarded  as 
holddng  the  land  precisely  as  it  was  held  by  MciUlister,  he 
could  be  required  only  to  satisfy  the  debt  due  from  McNair  to 
Long's  estate,  or  sell  the  land  and  apply  the  proceeds  to  the 
payment;  but  he  does  not  hold  the  estate  in  the  land  in  trust 
n>r  the  heirs  of  Long;  the  cause  of  action,  if  any,  against  him, 
is  in  the  personal  representative  of  Gtabriel  Long.  And^  even 
if  the  heirs  might  prosecute  an  action  in  a  court  of  equity  for 
a  monev  demand,  me  interest  of  Alton  Long  .was  not  assigned 
by  his  aeed  to  Penrise ;  and  the  bill  was  properly  dismissed, 
because  the  heirs  are  not  the  proper  parties  complainant,  and 
because  a  part  of  themoxily  are  made  parties. 

The  sale  to  O'Fallon  having  been  fairly  made,  and  a  full 
consideration  paid,  the  titie  vested  in  him  discharged  of  the 
encumbrance  in  favor  of  the  personal  representative  of  Gabriel 
liOnff  created  by  the  deed  of  1st  September,  1824. 

The  sale  was  made  after  the  last  settlement  by  McAllister 
of  his  accounts  as  administrator  with  the  County  Court  of  St. 
Louis,  and  it  does  not  appear  whether  he  afterwards  accounted 
for  the  proi^eds  of  the  sale  or  not.    The  bill  contains  no  alio* 
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Stion  that  he  fSeiiled  to  aooonnt^  and  it  was  not  put  in  iaane  in 
e  cause.    But  it  isclear  that  McAllister  was  anthorized  to 


make  the  sale  to  secure  the  money  and  make  the  oonyeyanoe, 
and  there  was  no  obligation  on  the  part  of.  the  purdiaser  to  see 
that  he  accounted  for  the^roceeds  as  administrator  of  the  es- 
tate of  Lone.*  Grant  v.  Hooke,  18  Sergt  and  Bawle,  262;  2 
Dee.,  878;  Field  v.  Bheiffelin,  7  John.  Ql  IL,  160. 

• 

Mr.  Justice  CAMPBELL  delivered  the  opinion  of  the  court 

The  appellant,  a  p^  of  the  heirs  of  Oabnel  Long,  deceased, 
instituted  this  suit  in  the  Circuit  Court  against  tiie  defendant^ 
to  obtain  a  decree  for  a  title  tb,  and  for  an  account  for  the 
rents  and  profits  o^  a  parcel  of  hmd  in  St  Louis,  MissourL 

The  case  made  in  the  record  is,  that  in  1820,  Alexander 
McNair  and  wife  executed  a  mortgage  deed  for  the  land  in 
controversy  to  Gktbriel  lionfj  to  secure  a  debt  not  then  due. 
Before  its  payment^  Lons  died,  and  Alexander  McAllister  was 
appointed  to  administer  his  estate.  In  1828,  this  administrator 
obtained  a  decree  in  the  Circuit  Court  of  St  Louis  county,  for 
a  foreclosure  of  the  mor^gM^,  and  an  order  of  sale,  to  be  exe- 
cuted after  a  limited  peno£  This  order  was  executed  in  Au- 
gust, 1824,  by  a  pubhc  sale  of  the  property  to  McAllister,  for 
a  sxnall  ]^rtion  of  the  debt 

*  The  title  of  McSm  before  this' sale  had  entirely  fidled* 
The  Spanish  concession  and  survey,  under  which  he  claimed 
the  land,  had  been  surveyed  and  located  by  the  officers  of  the 
land  office  so  as  to  exclude  this  palrcel,  ana,  in  consequence,  it 
was  subdivided  into  five  fractional  sections,  and  was  subject  to 
sale  Bd  public  land.  At  the  date  of  the  sale  by  the  shenf^  two 
of  these  fractions,  embracing  the  whole  tract  except  nine  acres, 
were  claimed  by  Catherine  Dodge,  under  a  patent  from  the 
United  States,  and  the  remaining  sections  were  patented  to 
McAllister,  as  a  purchaser,  by  entrv  at  the  land  office  in  1828. 

In  September,  1822^  Catherine  Dodge  and  McNair  agreed 
to  secure  the  debt  due  to  the  estate  of  Long,  by  a  mortgage 
in  &vbr  of  McAllister. 

The  debt  was  divided  into  three  unequal  instalments,  which 
were  to  be  paid  within  three  years  by  McNair ;  and  Mrs.  Dodge 
opnveyed  her  two  fractional  sections,  in  mortaage,  with  a  power 
of  sale  in  the  event  of  a  defietult,  to  secure- the  performance  of 
^e  obli^tion. 

McNair  fiuled  to'  make  the  payments,  and  in  1828  Mrs. 
Dodge  released  to  McAlliater  her  eqtdty  of  redemption  and 
her  claim  upon  him  for  any  surplus  from  the  mortgage,  for 
Hie  consideration  of  one  dollar. 

In  1828,  the  defendant  purchased  the  five  fractional  sections 
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fiom  McAllister^  for  a  fidr  price,  and  has  been  in  the  ondispn- 
ted  poasesaionof  tibe  land  since  1880;  The  defendant  pleads 
ithe  statute  of  limitations  in  bar  of  the  recoyeiy; 

The  opinion  of  the  conrt  is,  that  the  conveyances  of  Mrs. 
Dodge  to  McAllister  did  notinvest  the  heirs  of  Qabriel  Long 
with  an  equitable  estate,  or  a  particular  lien  on  the  property 
described  in  them.  Their  primaiy  object  was  to  create  a  secu- 
rity, or  a  f und^  for  the  payipent  of  the  debt  of  McNair,  and  to 
enaUe  McAlhster  to  mspose  of  the  land  in  case  of  its  non- 
payment, at  his  discretion,  for  its  discham.  *  The  release  exe- 
cuted in  1828  was  not  made  to  extinguish  any  portion  of  the 
debt,  not,  did  it  remove  the  obligation  of  McAllister  to  con- 
vert the  security  into  ^ecuniarf  assets.  His  sale  of  the  land 
was  a  le^^timate  exercise  of  the  powers  of  an  administrator 
and  trustee,  and  Ids  vendee  was  not  obliged  to  look  to  Hie  ap- 
j^cation  of  the  purchase-money,  (l^rrrell  v.  Morris,  Dev.  and 
J^tt  Ch.  IL,  559.^  BSs  fitilure  to  account  was  a  devastavit^ 
for  which  he  and  i^s  sureties  are  liable  on  their  official  bona 
at  law;  and* probably,  if  the  land  had  been  retained  by  him,  or 
any  person  ^^laiming  as  a  volunteer  under  him,  a  court  of 
equity  miRht  have  permitted  the  heirs  to  accept  the  property, 
instc«d  of  the  debt  due  to  the  estate.  But,  in  the  present  in- 
stance, the  defendant  is  a  purchaser  in  eood  fidth,  and  is  enti- 
tled to  hold  the  property,  exempt  froln^  me  claims  of  the  plain- 
ts   (Bayner  v.  Peanall,  ^  John.  Ql  R,  578.) 

JSTor  can  the  titie  of  the  defendant  to  the  three  small  frac- 
tional sections  -entered  by  McAllister  at  the  land  office,  and 
.whidh  were  purchased  m>m  him  by  the  defendant  idfter  his 
patent  from' me  United  States  had  been  issued,  be  successfully 
questioned  by  thcT  plaintiffii.    The  estate  conveyed  to  Long  bv 
McIStair,  in  mortgi^B^  was  known  to  be  without  value  ivt  1824. 
'McAllister  did  not  acquire  by  the  sheriff's  deed  any  interest  in 
.  the  land,  or  profit  from  his  purchase.    The  land  was  then  a 
pffrt  of  the  public  domain,  and  su^ect  to  entry  at  tlie  land 
office,  under  the  laws  of  the  TTnited  States.   Without  consider- 
ing whether  there  was  any  relation  between  this  administrator 
^and  these  heirs,-  which  precluded  the  former  to  purchase,  the 
.land  for  his  own  account,  under  the  principles  of  equity,  we 
/are:  satisfied  that  the  heirs  are  not  entitiea  to  pursue  tiieir 
'olidm  against  a  purchaser  for  value,  who  has  not  been  guilty 
df  fiauCor  collusion.; 

The  &ctB  necessary  to  sustain  the  plea  of  the  statute  of  lim- 
'  itMions  are  proved  on  the  part  of  the  defendant,  and  no  charge 
in  th^  bill  discloses  a  case  of  exception  from  its  operation. 
^Elatt  9.  Vattier  and  others,  9  Pet,  405.) 
Decree  of  the  Circuit  Court  affirmed. 
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BojCBLius  L.  Baeeb  AND  Jaoob  Huouci,  Trustxis  ov  thx 
Haemoky  Sogibtt  of  Bxavbb  CouNTTy  Pbnnstlyania,  asj> 
Qthxbs,  Appellants,  v*  Joshua  !Naohtbieb. 

The  Hannony  Society  was  ettabllBhed  upon  the  bMis  of  ft  eommimitj  of  property, 
and  one  of  the  articles  of  aaeociation  prorided,  that  if  any  member  withdrew 
from  i%  he  iboiild  not  claim  a  share  in  the  property,  but  should  only  receiye,  as 
a  donationi  snch  sum  as  the  society  choee  to  gire. 

One  of  the  members  withdrew,  and  received  the  sum  of  two  hundred  dollers,  as  a 
donation,  for  which  he  gate  a  receipt,  and  acknowledged  that  |ie  had  withdrawn 
from  the  society,  and  ceased  to  be  a  member  thereof. 

▲  biU  was  then  filed  by  him,  claiming  a  share  of  the  property,  upon  the  ground 
that  he  had  been  unjustly  excluded  from  the  society  by  combination  and  covin, 
and  evidence  i>iEbred  to  show  that  he  had  been  compelled  to  leave  the  society  by 
violence  and  harsh  treatment 

The  evidence  upon  this  subject  related  to  a  time  antecedent  to  the  date  of  the  re- 
ceipt There  was  no  chuge  in  the  bill  impeaching  the  receipt,  or  the  settlement 
made  at  its  date.  . 

Held,  that  under  the  contract,  the  settlement  was  conclusive,  unless  impeached  by 
thebilL 

This  waa  an  appeal  from  the  Circuit  Court  of  the  XTuited 
States  for  the  western  district  of  Pennsylvania^  sitting  as  a 
court  pf  equity. 

It  was  a  bin  filed  by  Nachtrieb,  under  the  circumstances 
mentioned  in  the  opinion  of  the  court 

The  Circuit  Courts  atter  having  referred  the  case  to  a  mas- 
ter to  state  an  account,  decreed  uiat  the  trustees  should  pay 
to  Nachtrieb  the  sum  of  $8,890 ;  from  Vhich  decree  the  trus- 
tees  appealed  to  this  court 

It  was  ajffued  by  Mr.  Stmbeny  and  Mr.  Laomis  for  the  ap* 
pellantSi  ana  by  Mr.  Stanton  for  uie  appellee. 

Mr.  Justice  CAMPBELL  delivered  the  opinion  of  the  court 
The  appellee,  who  describes  himself  as  a  member  in  the 
common  and  joint-stock  association  for  mutual  benefit  and 
advantage,  and  for  the  mutual  acquisition  and  eigo^ent  of 
property,  called  the  "Harmony  Society,"  filed  a  bill  in  the 
Circuit  Court  a^dnst  the  appellants,  as  the  trustees  and  man- 
agers of  its  business  and  estate.  Tne  object  of  the  bill  is  to 
obtain  for  the  plaintiff  a  decree  for  an  account  of  the  share  to 
which  he  is  entitled  in  the  properly , of  the  society,  or  compensa- 
tion  for  his  labor  and  service  during  tlie  time  he  was  a  member. 
In  ,1819  he  became  associated  with  Qeoige  Bapp  and  others, 
in  the  Harmony  Society  in  Indiana,  and  remained  with  them 
there,  or  at  Economy,  in  Beaver  county,  Pennsylvaniai  till 
1846.  He  devoted  his  time,  skill,  attention,  and  care^  during 
that  period^  to  the  increase  of  the  wealth  and  the  promotion 
of  Hie  interest  of  the  society. 
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These  &ct8  are  admitted  in  the  pleadings  of  either  parly. 

The  bill  avers,  that  in  1846,  the  plaintiff  being  then  forly-ei|^t 
years  old,  and  worn  out  witb  years  and  labor  for  said  associa- 
tion, was  wrongfully  and  n^jostly  excluded  finom  it,  and  depri- 
ved of  anjr  share  in  its  property,  benefits,  or  advantages,  by  die 
oombination  and  covin  or  Geone  Bapp  and  his  associates; 
that  at  the  tpie  of  his  exclusion  he  was  entitled  to  alarge  sum 
of  money,  which  those  persons  uxgustly  and  illegally  appropri- 
ated to  their  own  use ;  that  Georee  luipp  was  me  leader  and 
trustee  of  the  association,  investea  with  the  title  to  its  proper* 
1y;  and  that,  since  his  death,  the  defendants  have  acquired  the 
oentrol  and  manitt:ement  of  its  business  and  affairs,  and  the 
possession  of  its  effects.  The  plaintiff  calls  for  the  production 
of  the  articles  of  .association,  which  from  time  to  time  have 
regulated  this  society,  and  prays  for  an  account  and  distribu- 
tion'of  its  property,  or  a  compensation  for  his  labor. 

The  defendknts  produce  a  series  of  articles,  by  whicb  the 
association  has  been  tiK>v6med.  since  its  organization  in  1805. 

They  admit,  that  Irom  small  beginnings  the  society  have 
become  independent  in  their  circuiSrtances,  being  the  owners 
of  lands  ample  for  the  supply  of  their  subsistence,  warm  and 
pomfortable  nouses  for  tne  members,  and  en^es  and  ma- 
chinery to  diminish  and  cheapen  their  labors.  They^  affirm 
that  the  plaintiff  participated  in  aU  the  individual,  social,  and 
reli^ous  benefits  which  were  enjoyed  by  his  fellows,  under 
their  contract,  until  he  became  possessed  by  a  spirit  of  dis- 
content and  disaffection,  a  short  time  before  his  membership 
terminated.  They  deny  that  the  plaintiff  was  wrongfully  ex- 
eluded  from  the  association,  or  deprivea  of  a  share  or  partici- 
pation in  the  property  and  effects,  oy  the  combination  or  covin 
of  George  Bapp  and  his  assodates ;  but  assert,  that  voluntarily, 
and  of  ms  own  accord,  he  separated  himself  from  the  sodely. 
They  deny  that  he  had  a  title  to  any  compensation  for  labor 
and  service  while  he  was  a  member,  other  tnan  that  which  was 
expended  for  his  support,  tnaintenance,  and  instruction,  and 
that  which  he  derived  durine  the  time  from  the  spiritual  and 
sodal  advantages  he  emoyea.  To  support  this  averment,  they 
epitomize  the  histoijr  of  the  Harmony  Society,  and  the  i^^gree- 
ments  which,  from  time  to  time,  have  been  the  basis  <^  its 
organization. 

The  society  was  .composed  at  first  of  Germans,  who  emimted 
to  the  United  States  in  1806,  imder  the  leadership  of  Qeortte 
Bapp.  The  members  were  associated  and  combmed  by  .the 
common  belief  that  the  government  of  the  patriarchal  agCL 
united  to  the  community  of  properly,  adopted  in  the  davs  of 
&e  Aposties,  would  conduce  to  promote  their  temporal  and 
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oiemal  happiness.  '  The  founders  of  the  society  snirendered 
all  their  property  to  the  associfttion,  for  the  common  benefit. 
The  society  was  settled  originally  in  P^nnsylvaniai  was  remo- 
ved in  1814  and  1816  to  Lidiana,  and  again  fn  1826  to  Econo- 
my, in  Pennsylvania. 

The  Organic  law  of  the  society ,  in  regard  to  their  property,  is 
containea  in  two  sections  of  the  articles  of  association,  adopted 
in  1827  by  the  associates,  of  whom  the  plaintiff  was  one.  ^ey 
are  as  foUows:  ^^  All  the  property  of  the  society,  real,  personi^ 
and  mixed,. in  law  or  equity,  and  howsoever  contributed  ana 
ac<juired,  shaU  be  deemed,  now  and  forever,  ^oint  and  indi- 
visible stock;  each  individual  is  to  be  considered  to  have 
finally  and  irrevocably  parted  with  all  his  former  contribu- 
tions,  whether  in  land,  goods,  money,  or  labor,  and  the  same 
role  shall  apply  to  all  fdture  contributions,  whatever  they 
may  be. 

^'  Should  any  individual  withdraw  from  the  society,  or  de- 
part this  life,  neither  he,  in  the  one  case,  nor  his  representa- 
tives, in  the  latter,  shall  be  entitled  to  demand  an  account  of 
said  contributions,  whether  in  land,  goods,  money,  or  labor; 
or  to. claim  anything  from  the  society  as  matter  of  right  But 
it  shall  be  left  altogether  to  the  discretion  of  the  superintend- 
ent to  decide  whether  any,  and,  if  any,  what  allowance  shall  be 
made  to  such  member,  or  his  representatiyes,  as  a  donation." 

The  defendants,  admitting,  as  we  have  seen,  that  the  plain- 
tifl^  until*  1846,  was  a  contented  member  of  the  association, 
aAswer  and  say,,  that  during  that  year  he  became  disaffected ; 
used  violent  threats  against  the  associates;  made  repeated 
declarations  of  his  intentions  to  leave  the  society,  and  m  that 
year  ftilfilled  his  design  by  a  voluntary  withdrawal  and  separa- 
tion from  the  society,  receiving  at  the'same  time  from  Ghdorge 
Bapp  two  hundred  aollars  as  a  donation.  Thev  exhibit,  as  a 
part  of  tiie  answer,  a  writing,  signed,  by  the  plaiutifl^  to  the 
following  effect :  „ 

^^  To-day  I  have  withdrawn  myself  from  the  Harmony  Sod- 
e^,  and  ceased  to  be  a  member  thereof;  I  have  also  received 
or  George  Rapp  two  hundred  dollars  as  a  donation,  agreeably 
to  contract.  Joshua  Nachtrixb; 

"  Economy,  Jym  18, 1846." 

This  statement  of  the  pleadines  shows  that  no  issue  was 
made  in  them  upon  the  merit  of  the  doctrines,  social  or  re- 
ligious, which  form  the  basis  of  this  association;  nor  any  ques- 
tion in  reference  to  the  religious  instruction  and  ministration, 
or  the  domestic  economy  or  physical  discipline  which  their 
leader  and  the  other  managers  have  adopted  and  enforced. 
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Kor  80  they  sagMpert  any  inauiry  into  the.  condition  of  tiie 
memben,  and  iraether  they  have  experienced  hardship^  op* 
premon,  or  nndne  mortification,  from  the  ambition,  avarieei 
or  fimaticiflm,  of  their  guides  and  a^inistrators. 

The  bill  depends  on  the  averments,  that  the  phuntiff  ap> 
proved  the  constitation  of  the  society;  submitted  to  its  govern- 
ment;  obeyed  its  regulations,  and  priced  the  advantage  of  be- 
ing a  memoer.  The  burden  of  his  complaint  is,  that  he  was 
wron^ftilly.  and  without  any  &ult  or  consent  on  his  part,  de- 
prived of  ids  station  through  the  combination  of  th^  iMder 
and  his  assistants.  And  the  defendants  concede  the  character 
ih»  plaintiff  claims  fbr  himself;  they  concede  that'  the  plaintiff 
was  an  anproved  and  blameless  member  of  the  association,  and 
was  entitled  to  whatever  its  constitution  and  order  provided 
for  the  temporal  good  or  the  eternal  felicitv  of  the  members, 
and  assert  toat  he  ei\}oyed  th^m  until  he  became  disaffected 
and  repining,  and  finally  surrendered  to  a  spirit  of  discontenti 
which  moved  him  to  abandon  his  condition  and  privileges.  As 
an  evidence  of  this,  they  produce  a  writing,  siened  by  him,  itf 
which  he  acknowledges  a  voluntary  secession  from  the  society, 
and  claims  that  the  case  has  arisen  to  authorize  Lim  to  make 
an  appeal  to  the  bounty  of  the  superintendent,  and  that  the 
superintendent  has  answered  that  appeal  by  a  donation.  The 
value'  of  this  writing  is  now  to  be  considered.  The  power  of 
the  superintendent  to  substract  fi*om  the  otherwise  ^^joint  and 
indivisible  stock "  of  the  society  a  portion  for  the  individual 
use  of  a  seceding  member,  depends  upon  the  concession  that 
the  member  has  withdrawn  voluntarily.  He  pannot  supply 
one  who  is  the  victim  of  covin  or  combination.  The  evidence 
shows  that  the  mind  of  the  plaintiff,  in  June,  1846,  was  dis- 
quieted in  consequence  of  his  connection  with  the  association^i 
and  that  he  contemplated  a  change  in  his  condition ;  that  he 
n^^de  inquiries  upon  the  expediency  of  a  removal  fit)m  Econo* 
my,  and  made  some  preparations  for  his  departure ;  that  the 
leader  of  the  society,  suspecting  his  .discontent,  and  discover- 
ing some  deviation  bv  him  fit)m  the  rules  of  the  society,  ro^ 
biuced  him  with  harshness,  and  menaced  him  with  a  sentence 
of  expulsion.  Some  of  the  witnesses  testify  to  such  a  sentence 
while  the  testimony  of  others  reduces  the  expressions  to  an  ad- 
monition and  menace.  But  two  days  after  the  occurrence  of 
the  la^t  of  these  scenes,  and  before  any  removal  had  taken 
place,  the  writing  in  thd  record  was  executed  by  him,  embody- 
ing his  decision  to  leave  the  society,  and  to  accept  the  bounty 
the  constitution  permitted  the  superintendent  to  bestow*  This 
writing  would  have  much  probative  force,  if  we  were  simply 
to  treat  it  as  an  admission  of  the  statements  it  contains,  when 
voL  ZDL  9 
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conBidered  in  connection  with  other  evidence  in  the  record. 
Bat,  we  think,  this  writing  Ib  something  more  than  an  admit- 
sion,  and  stands  in  a  different  light  firom  an  ordinaiy  receipt. 
The  writing  must  be  treated  as  uie  contract  of  dissolution,  be- 
tween the  plaintiff  and  the  society,  of  their  matoal  obligationa 
and  engagements  to  each  other.  ITo  evidence  of  prior  decl»> 
rations  or  antecedent  conduct  is  admissible  to  contradict  or  to 
vary  it. 

]x  was  prepared  to  preserve  the  remembrance  of  what  the 
parties  had  prescribed  to  themselves  to  do,  and  expresses  their 
mtention  in  their  own  language;  and  that  such  was  its  object^ 
is  corroborated  by  the  fact  that  for  three  years  there  is  no  evi* 
dence  of  a  contrary  sentiment.  Treating  this  writing  as  an  in- 
strument of  evidence  of  this  class,  it  is  clear  that  the  bill  has 
not  made  a  case  in  which  its  validity  can  be  impeached.  To 
enable  the  plaintiff  to  show  that  the  rule  of  the  leader,  (Rapp,) 
instead  of  being  patriarchal,  was  austere,  oppressive,  or  tvran- 
nical;  his  discipline  vexatious  and  cruel;  hismstructiohsmnat- 
ical,  and,  upon  occasions,  impious;  his  system  repugnant  to 
public  order,  and  the  domestic  happiness  of  its  members;  his 
management  of  their  revenues  ana  estate  rapacious,  selfish,^  or 
dishonest;  and  that  the  condition  of  his  subjects  was  servile, 
ignorant,  and  degraded,  so  that  Hone  of  them  were  responsible 
tor  their  contracts  or  engagements  to  him,  from  a  aefect  of 
<»pacity  and  freedom,  as  has  been  attempted  by  him  in  the 
testimony  collected  in  this  cause,  it  was  a  necessary  prereqxd- 
«ite  that  nis  bill  should  have  been  so  framed  as  to  exhibit  such 
juq^ects  of  the  internal  arrangements  and  social  and  religious 
•economy  of  the  association.  This  was  not  done ;  and  for  this 
•cause  the  evidence  cannot  be  considered.  The  authorities  cited 
from  the  decisions  of  this  court  are  decisive.  Very  v.  Very,  18 
How.,  861,  846 ;  Patton  v.  Taylor,  7  How.,  167 ;  Crockett  t. 
Lee,  7  Wheat,  625. 

Decree  reversed.    Bill  dismissed. 
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la  MiMonri,  where  ft  deed  was  offered  in  eridence,  purporting  to  conyej  the  titiai 
of  married  women  to  land,  and  their  namei  were  in  the  handwriting  of  oth«r 
penona,  and  there  waa  no  proof  that  the  women  had  either  signed  or  acknowl-. 
edged  the  deed,  H  waa  properlj  reftised  bj  the  oonrt  to  be  aUowed  to  go  to  tlis 
Juiy. 

The  property  waa  paraphernal,  and  conld  not  be  conreyed  away  by  their  hm- 
banda. 

The  (iMtf  in  the  caae  were  not  tnffieient  to  wanaat  tho  J1117  to  pretomo  the  ooa* 
•ent  of  the  Baoied  women. 
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TIm  origiiiil  detd  not  b«lng  trideaoey  a  certified  copy  wmi  not  admJiifblo, 

Am  old  wUly  frhich  hftd  nerer  been  proTod  ftoeording  to  Iaw,  iru  propwfy  txdudod 

M  evidonoe.    MonoTor,  no  claim  wai  Mt  np  ondcr  it,  but,  on  the  contraix,  tho 

eitate  ww  treated  as  if  the  maker  of  it  had  died  intestate. 
Helther  the  deed  nor  the  will  come  within  the  mle  l^  which  ancient  initnimentf 

are  admitted.    It  onl/  indndet  such  docnmentc  ae  are  Talid  noon  their  fkce.  • 
The  itatnte  df  limitations  did  not  begin  to  mn  nntil  after  the  duabili^  of  com^ 

tore  was  remoTod. 

Thib  case  was  broneht  up,  by  writ  of  error,  from  the  CSrcuit 
Court  of  the  United  States  for  the  district  of  MissourL 

Boyle,  who  was  a  citizen  of  Eentuc^,  brooffht  an  action  of 
against  Meegan,  to  recover  a  lot  wimin  the  |)reseiit 
of  the  cit^  of  Bt  Lonis,  in  Missonri,  which  was  partietoU 
larly  described  in  the  declaration.  There  was  no  dispute  about 
location,  and  both  parties  claimed  under  the  titie  of  Francis 
Moreau.  The  lot  was  recommended  for  confirmation  by  Be- 
oorder  Bates,  in  1815,  and  confirmed  to  Moreau's  representa- 
tives (he  being  then  dead)  by  the  act  of  Congress  passed  on 
the  2gth  of  April,  1816. 

Boyle  alleged  that  a  portion  of  the  titie  remained  in  Moreau*s 
descendants  until  1858,  when  it  was  levied  upon  under 'aiudff- 
ment,  and  sold  to  him  at  a  sheriff's  sale.  *  On  the  other  han^ 
it  was  the  effort  of  Meegan  to  show  that  these  descendailts  had 
•parted  with  their  titie  by  deed,  or  that  Moreau  had  willed  away 
the  property  a  lone  time  before  the  sheriff's  sale.  The  por- 
tion of  the  titie  wnich  Boyle  claimed  was  the  entire  share  c^ 
Anffelique,  one  of  Moreau's  daughters,  who  married  Antbine 
Mauette,  aJbout  1804  or  1805 ;  the  shares  of  two  of  Moreau's 
grand-daughters,  being  the*  children  pf  his  daughter  Helen^ 
who  had  married  Pierre  Cerr6,  said  ^rand-dau^ters  having 
married,  one  of  them  Pierre  T^lemin^  and  the  other  Felix 
PingaL    Boyle  also  claimed  the  derivative  share  which  these 

Srsons  w^re  entitled  to  as  the  heirs  of  two  of  Moreau's  chil- 
en,  whose  title  was  alleged  to  have  remained  vested  in  them 
at  their  deaths,  without  issue.  One  of  these  deceased  childAn 
was  Marie,  who  had  married  Collin. 

The  judgment  under  which  Boyle  claimed  was  recovered,  in 
1852,  against  Angelique  Mallette,  then  a  widow,  ^the  daughter 
of  Moreau,^  Pierre  WiUemin  and  Melanie  Ceire,  his  wue,  (a 
mnd-daugnter  of  Moreau,)  and  Felix  Pineal  and  Josephine 
Cerri,  his  wifi»,  (another  giand-daughter  of  Moreau.) 

Upon  the  trial,  Boyle  offered  in  evidence  the  certificate  of 
the  recorder  of  land  tities  in  Ifissouri,  the  survev,  tiie  confirm- 
ation, and  the  pedigree  of  Moreau's  fisonily,  wiw  the  dates  of 
^e  deaths  which  had  taken  place.  He  then  m^^  in  evidence 
^e  dieriff's  deed  to  himseli^  and  proved  that  Meegan  had  been 
in  possession  of  the  premises  since  1889. 
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The  line  of  defence  was  to  show  that  the  title  had  paaaed 
oat  of  Moieau's  heiis  to  a  person  named  Choutean.  ana  from 
him  to  Mnllanphy,  who  had  been  in  possession  smoe  1820. 
For  this  pnrpose,  a  paper  was  offered  in  evidence,  pnrporting 
to  be  a  deed  from  Morean's  heirs  to  Chouteau,  dated  &ptem- 
ber  8d,  1818.  It  had  attached  to  it  the  names  of  three  of  the 
daughters  of  Moreau,  (amongst  other  signatures,)  viz :  Marie 
Colun,  Angelique  Moreau,  and  Ellen  Moreau.  It  had  also  the 
signatures  of  the  husbands  of  the  two  last,  viz :  Antoine  Mai- 
lette.  the  husband  of  Angelique,  and  Pierre  Cerr^  A.e  hu^ 
band  of  Ellen  or  Helen.  Marie  Collin's  name  was  written; 
the  others  made  their  marks.  It  was  proved  that  her  name 
was  in  the  handwriting  of  her  husband,  Louis  Collin;  the 
names  of  Antoine  Mallette  and  Pierre  Cerr6  were  in  the  hand- 
writing of  Guyol,  and  that  of  Ellen  Moreau,  the  wife  of  Pierre 
Ceiri,  was  in  the  handwriting  of  Hawley.  John  OTallon  testi- 
fied that  he  became  the  executor-  of  JMiiUanphy  in  18SS,  and 
that  this  deed  was  received  bv  him  amongst  the  other  title- 

Sapers  of  Mullanphy.  The  defendant  then  offered  to  read  the 
eed  in  evidence. 

To  the  admission  of  which  the  plaintiff  objected,  because 
the  deed  was  not  signed  or  acknowledged  by  Marie  Collin, 
A^elique  Mallette,  and  Helen  Cerr6,  under  whom  he  claimSi 
a^Tbecause  there  was  no  proof  that  it  had  been  e^cecuted  by 
them  under  whom  he  claimed,  and  because  the  deed  did  not 
convey  or  pass  the  title  of  Mrs.  Collin,  Mallette,  and  Cerri, 
under  whom  he  claims ;  which  objections  were  sustained  by 
the  court,  and  the  same  was  not  admitted  in  evidence ;  to 
which  ruling  of  the  court  the  defendant  excepted. 

lire  defendant  was  allowed  to  read  in  evidence  a  deed  from 
Chouteau  and  wife  to  Mullanphy,  dated  80th  October,  1819, 
to  which  the  plaintiff  did  not  ooject,. because,  if  CSiouteau  had 
no  title,  he  could  convey  none  to  Mullanphy. 

The  aefendant  then  offered  a  certified  copy  of  the  deed  from 
Moreau's.  heirs  to  Chouteau,  to  the  admission  of  which  the 
plaintiff  objected,  for  the  same  reasons  uiged  against  the  origi- 
nal deed.  The  objection  was  sustained,  the  copy  excluded, 
and  the  jdefendant  excepted. 

The  defendant  then  offered  a  paper  purporting  to  be  the  will 
of  Francis  Moreau,  executed  on  2d  of  August,  1798,  before 
sundrv  ofiicial  persons,  by  which  he  made  his  son,  Joseph  Mo- 
reau, his  universal  lentee. 

To  the  admission  of  which  the  plaintiff  objected,  because  the 
will  had  not  been  probated  or  proved  in  any  lawfii}  manner ; 
because  the  conditions  were  not  prbved  to  have  been  complied 
with;  because  the  Spanish  law  authorized  no  such  disposition 
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of  pipperly  as  therein  made;  and  because  there  vtbb  evidence 
berore  ibe  conrt  to  show  that  the  devised  had  not  accepted  the 
estate  nnder  the  will,  but  had  renounced  it^  which  ocgeciiona 
to  the  win  were  st(stained  b^  the  courts  and  flie  will  was  hot 
admitted  in  evidence,  to  which  ruling  of  the  court  the  plain* 
atb  then  and  there  excepted.  At  the  same  time  the  wiU  was 
G^red,  sundry  deeds. and  documents  were  read  in.  evidence, 
the  purport  of  which  wias  to  show  tibat  tlie  estate  of  franois 
Moreau  was  treated,*  after  his  death,  as  if  he  had  died  in^ 
testate. 

The  defendant  then  prayed  the  court  to  give  the  following 
instruc^ons  to  the  jury: 

1.  If  the  jury  find  uiat  Frauds  Moreau,  in  his  lifetime,  was^ 
the  owner  of  the  lot  in  controversy,  that  he  died  prior  to  1804^ 
and  tiiat  his  two  daughters,  Mrs.  Mallette  and  Mihs.  Cerr^  took 
their  husbwds  i>rior  to  18(M,  then  Hie  several  interests  of  said 
daughters  in  said  lot  became,  upon  Iheir  marriage,  and  was 
their  paraphernal  property. 

2.  If  the  jury  nnd  as  mentioned  in  instruction  No.  1,  and 
fturther  find  tha^  in  the  year  1818,  Mallette  and  Pierre  Cerr^ 
husbands  of  said  daughter^  made  the  deed  read  in  evidence 
by  the  defendants,  then,  unaer  th^  evidence  in  this  cause,  tlie 
jury  may  presume  that  said  daughters  save  the  administration 
of  said  paraphernal  ]^ropert^  to  their  husbands,  and  that  the 
"same  was  alienated  with  their  consent. 

8.  If  the  jury  find  as  mentioned  in  instruction  No.  1,  and 
fiirther  &id  that  the  defendants  and  those  under  wbom  they 
claim  have  had  open  and  continued  possession  of  the. lot  in 
question  for  thirty  years  and  more  bemre  tiie  bringing  of  this 
suit,  claiming  to  own  the  same,  then  tiie  plaintiff  cannot  re- 
cover any  interest  in  said  lot,  derived  by  Mrs.  Mallette  or  "Mm. 
Oeri^  from  their  said  fi^eri 

«If  Mrs.  Pingial  was  dead,  leaving  a  child,  at  the  time  of  the 
sheriff's  sale,  under  which  plaintim  claim,  and  during  all  the 
time  of  the  coverture  of  said  Mrs.  Pinnlj^  the  lot  in  contro- 
yersy  was  in  the  possession  of  the  defenoanta,  and  those  under 
whom  they  claim  holding  the  same  adversely  to  Mrs.  Pingal 
and  her  husband,  and  there  never  was  any  entry  on  the  part 
of  the  wife  or  husband,  then  the  plaintiff  derived  no  titie  to  the 
lot  in  controversy,  under  Mrs.  PinmLor  her  husband. 

The  court  jgave  the  instruction  No.  1,  and  refused  the  others, 
wbereupon  the  defendant  excepted. 

The  jury  found  the  following  verdict: 

^' We  .find  the  defendant  gamy  of  the  teesnass  and  ejectment 
complained  o^  as  to  two-finhs^  undivided  ox  all  the  block  of 
land,  part  of  uie  premises  deiiiand^  lying  in  t)ie  city  of  St 
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Looifl,  bounded  north  by  tbe  north  line  of  the  Morean  aipeni^ 
bdn^  suTver'No.  1,480 ;  south  by  the  south  line  of  said  survey, 
1,480 ;  east  bv  Seventh  street;  west  by  Eighth  street,  excepting 
only  the  two  lots  No.  7  in  said  block,  as  shown  by  the  proceedings 
in  partition  between  the  heirs  of  John  Mullanphy,  deceased ;  and 
we  assess  the  plaintiff's  damages,  sustained  dt  the  plaintiff  by 
the  said  trespass  and  ejectment,  at  the  sum  of  ten  dollars,  and 
find  the  monthly  value  thereof  to  be  one  dollar;  and  the  de- 
fendant is  not  guilty  as  to  the  residue  of  the  premises  de- 
manded.'* 

The  case  was  argued  in  this  court  hj  Mr.  Oeyer  for  the 

Jlaintiff  in  error,  and  Mr.  WUUama  and  Mr.  Orittsnden  for  the 
efendant. 

Mr.  Oeyer  made  the  foUowinj^  points : 

The  plaintiff  in  error  subnuts  that  the  Circuit  Ck>urt  erred 
in  rejecting  the  documentary  evidence  offered  by  him  at  the 
triaL 

1.  The  instrument,  purporting  to  be  the  deed  of  the  heirs 
of  Moreau  to  C!houteau,  dated  8d  September,  1818,  and  that 
c^ered  as  the  act  of  Herre  Beaume  and  wife,  dated  6th  No- 
vember, 1819,  ought  to  have  been  admitted  in  evidence. 

The*  execution  of  the  last-mentioned  deed  was  fuUy  proved 
by  proof  of  the  death  of  the  subscribilig  witnesses  and  their 
handwrituig.    (See  Saipy's  evidence,  p.  lY.)'. 

Both  instruments  were  more  than  thirty  years  old  at  the 
time  of  the  trial,  and  proved  themselves.  T!ae  bare  production 
of  them  was  sufficient  to  entitle  them  to  be  read  as  the  deeds 
of  the  parties  whose  acts  they  purport  to  be.  (1  Oreenl.  Ev., 
sec.  21,  p.  142.)  ^ 

The  presumption  of  the  due  execution  of  these  instruments 
is  moreover  corroborated  by  the  facts  and  circumstances  in 
evidence  at  the  trial:  1.  It  is  proved  t^t  several  of  the  parties 
collected  at  St.  Louis  from  other  places,  for  the  purpose  of 
making  a  conveyance  of  their  interest  in  the  land,  at  about 
the  time  of  the  date  of  the  first  instrument,  and  afterwards 
declared  that  they  had  sold  to  Pierre  Chouteau.  2.  The  exist- 
ence of  the  deed  soon  after  is  established  by  the  official  certifi- 
cates appended.  8.  The  titie  ^of  Chouteau,  as  derived  from 
the  heirs  of  .Moreau,  is  recited  in  his  deed  to  MuUahphy, 
executed,  acknowledged,  and  recorded,  in  1819.  4.  Both  the 
instrunlents  rejected  by  the  court  were  recorded  in  the  proper 
office,  and  were  in  the  i^ossession  of  MuUanphy,  under  whom 
the  defendant  below  claimed  more  than  thirty  years  before  the 
trial.    6.  MuDanphy,  the  grantee  of  Chouteau  and  those  claim- 
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ing  under  him,  have  been  in  undisturbed  poBsession  of  the 
land,  claiming  under  those  deeds,  moretnan  thirty  yean. 
6.  All  the  parties  grantors,  except  Alexis  and  Josrah  Moreau, 
raided  in  the  county  of  St  Louis,  and  no  one  of  them  ever 
set  up  a  claim  to  the  land.  (See  1  Oreenl.  Ev.,  sec  21,  pp. 
148, 144,  570,  and  cases  there  cited;  Orav  v.  Gkirdner,  8  Mass. 
R,  p.  899 ;  Coleman  v.  And.,  10  Massl  B.,  p.  105 ;  Spoler  v. 
Brown,  6  Binn^^  p.  485;  Lee  v.  Tapscott,  2  Wash.  R.,  276; 
Doe  ex  dem.  Cimton  v.  Phelps,  9  Johns.,  p.  169;  Same  v. 
Oampbell,  10  do.,  p.  475;  Newman  v.  Studley,  5  Mo.  B.^ 
p.  291.) 

If  the  antiquity  of  the  instrument,  together  with  the  fiEtcts 
and  circumstances  disclosed  at  the  trial,  were  not  absolutely 
conclusive  of  their  due  execution,  they  at  least  afford  a  ftir 
and  reasonable  presumption  of  that  fact,  and  ought  to,  have 
been  referred  to  the  consideration  of  the  jury,  to  whom  alone 
it  belonged  to  determine  upon  the  precise  force  and  effect  of 
the  circumstances  proved^  and  whetner  they  were  sufficiently 
satisfactory  and  convincing  to  warrant  them  in  finding  tilxe 
fiMt    (1  Phillips  Ev.,  p.  487.) 

The  &ct,  if  it  had  been  found  by  a  jury,  or  admitted,  that 
ihie  deed  of  8d  Septcfmber,  1818,  was  "  not  signed  or  acknowt 
edced  by  Marie  Collin,  Anmlique  Mallette,  and  Helen  Cerr6^ 
ana  haa  not  been  executed  by  any  person  under  whom  the 
plaintiff  claims,"  would  not  authorize  the  rejection  of  the  deed: 
It  being  admitted,  and  very  fully  proved,  that  it  was  duly 
executra  by  other  parties  having  titie  as  tenanta  in  common,  in 
the  land. 

The  plaintiff  exhibited  no  conveyance  or  other  evidence  of 
title  from  Marie  Collin ;  and,  if  her  interest  was  not  conveyed 
by  the  deed  of  1818,  it  passed  on  her  death  (she  having  Qied 
without  issue)  to  her  brothers  and  sisters,  and  their  descend- 
ants. Nor  does  he  derive  titie  under  Angelique  Mallette,  or 
Helen  Cerr6,  by  any  act  of  theirs^  or  of  their  representatives. 
His  clium  is  founded  on  a  sheriff's  sale  on  execution  (without 
any  judgment  produced)  against  Angelique  Mallette,  Pierre 
"Willemin,  and  Malanie  Cerri,  his  wife,  Felix  Pingal,  and 
Jaatphme  Oari^  his  trifiy  by  her  guardian,  which  Malanie  and 
Josephine  are  two  of  tlu'ee  surviving  children  of  H^len  Cerr6. 
The  latter,  Josq^kinej  was  probably  <^ad  at  the  time  of  the  sale, 
and,  if  living,  an  in&nt.  At  most,  the  plaintiff  could  claim 
only  one  share  and  two-thirds  of  another.  And  it  was  compe- 
tent  for  the  defenduit  to  give  in  evidence  conveyances  frpm. 
the  other  parties  in  interest. 

The  ^CM  of  8d  September,  1818,  was jdulv  acknowledged  by 
Joseph  Ortiz,  and  Eleanor,  his  wife,  Joseph  Mlnard,  Auroriai 
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was  insisted  at  the  trials  that  the  supposed  deed  should  be  ad- 
mitted, that  it  xni^ht  be  submitted  to  the  Jury,  whether,  under 
aU  the  evidence  lA  the  eanse,  they  would  not  presumjB  a  Con- 
veyance by  them  to  the  piuties  in  possession.  The  pontion  on 
the  other  side  was  this :  That  if  the  husband  conveys  the  wife's 
lands,  and  possessioh  is  taken  under  the  conveyance,  and  is 
continued  for  thirty  years,  and  is  open  and  notorious,  and  then 
the  husband  dies,  any  subsequent  claim  by  the  vnfe  is  over- 
turned bv  the  presumption  of  fieust  arising  on  these  circum- 
stances, that  she  has  conveyed  the  property.  To  our  minds 
this  is  a  monstrous  proposition.  The  discussion  of  it  is  under- 
taken with  th^  apology,  that  it  was  pressed  with  a  great  deal 
of  zeal  at  the  trial,  and  is,  perhaps,  to  constitute  the  principal 
pqint  in  the  cause  in  this  court'  IM  othing  is  more  intelligiDle 
than  the  principle  on  which  a  conveyance  is  preswfMd.  It  is 
well  stated,  as  follows :  ^^  The  rational  ground  for  presumption 
is,  when  the  conduct  of  the  party  out  of  possession  cannot  be 
accounted  for  without  supposing  that  the  estate  has  been 
conveyed  to  the  party  in  possession;"  (Kingston  v.  Lesly,  10 
8.  and  R.,  891.)  ^^It  is  founded  on  the  consideration,  that  the 
facts  and  circumstances  are  such  as  could  not,  according  to  the 
ordinaiy  course  of  human  affairs,  occur  without  pre8umin|^  a 
transfer  of  titie,  or  an  admission  of  an  existing  adverse  title 
in  the  party  in  poissession."  (Jackson  i^.  Porter,  Faine  R.,  489.) 
'^  The  presumption  may  always  be  rebutted  by  showing  Hiat 
the  possession  held  or  privilege  exercised  was  perfectly  con- 
sistent with  the  right  or  interest  of  the  party  who  afterwards 
sets  up  the  adverse  claim."  (Daniel  v.  North,  11  East  R.,  872.) 
<<And  tliis  presumption  in  &vor  of  a  grant,  and  against  writ- 
ten evidence  of  title,  can  never  arise  from  mere  neglect  of  the 
owner  to'  assert  his  rights^  where  there  has  been  no  adverse 
title  or  ei\joyment  by  those  in  whose  favor  the  conveyance  is 
to  be  presumed."  (Schauber  v.  Jackson,  2  Wend.,  87 ;  Doe  v. 
Butler,  3  Wend.,  153 ;  Lynde  v.  Dennison,  8  Conn.,  896 ;  Ri- 
cord  V.  Williams,  7  Wheaton,  109 ;  Roberts  on  Frauds,  ,p.  67, 
note.)  *'  As  ^obn  as  it  appears  that  during  the  time  in  which 
it  is  presumed  the  party  would  have  asserted  his  rifffat,  if  he 
had  one,  that  party  was  under  a  legal  disability,  wnich  pre- 
vented or  excused  it,  there  is  an  end  of  the  presumption."  It 
may  be  necessary,  ui  ihxa  case^  to  quote  an  authority,  that  when 
one  has  had  no  power  to  do  an  act,  no  presumption  can  arise 
thi^t  he  did  it  (Martin  v.  State  of  Tenn.,  10  Humph.,  157.)  ; 
Kow,  what  was  the  condition  of  the  persons  here  against 
whom  presumptions  are  supposed  to  arise  ?  Marie  Collin  waa 
marriea  in  1806,  and  so  remftiued  till  March  22, 1840.  An- 
gelique  Mallette  was  a  married  woman  from  1804  till  April  l^n 
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1844.  Helen  Oerri  was  manied  at  the  date  of  the  supposed 
deed,  and  so  i^mained  till  1888.  The  coi&mon  law  was  intro- 
duced  into  the  TeiritoiT  of  Missouri,  Januaiy  19, 1816,  (1  Ter. 
Laws  Mo.,  486,)  and  placed  these  women  under  all  the  disa- 
bOities  belonginfl^  to  that  code;  When  their  property  was  sold 
by  their  husbanas,  there  was  no  possible  mme  m  which  they 
could  interpose  a  legal  olgection.  No  remedy  known  to  the 
law  was  wiudn  their  reach^  to  redress  the  wrong  done ;  their 
nlence,  then,  is  perfectly  consistent  with  their  rights.  They 
seemea  to  acquiesce  is^  me  x>oesession,  because  they  could  not 
help  it.  They  could  not  sue ;  and  reason  would  seem  to  indi- 
cate that  in  such  case  they  should  be  excused  for  not  suine. 
But  just  the  reverse  is  the  argument  of  the  plaintiff  in  this 
court  ■  He  contends  that  the  same  law  whicn  put-  it  out  of 
their  power  to  sue,  at  the  same  moment  declarea  that  if  they 
did  not  sue,  it  must  be  presumed  that'  they  had  surrendered 
their  titles.  ^^Why,"  said  the  adyersary  at  the  trial,  '^  suppose 
they  had  sued,  and  their  suits  been  disndssed,  ntill  tiiey  would 
haye  asserted  their  claim ! "  Buch  is  the  doctrine  supposed  to 
belong  to  the  common  law,  which  some  are  pleiyed  to  consider 
the  perfection  of  reason.  It  requires  what  it  forbids.  It  pun<^ 
ishes,  by  nothing  less  than  forfeiture,  the  mi  doing  what  it 
prqyides  ahaU  not  be  done.  But  this  singular  yiew  is  supposed 
to  be  supported  by  books.  The  plaintiff  in  error  claims  that 
it  has  been  so  decided  in  Melyin  v.  Proprietors  of  Locks  and 
Canals  on  the  Merrimack  Biyer,  16  Pick.,  p.  140.  l^e  case 
is  this :  Joana  Fletcher,  by  her  father's  will,  became  in  17T1 
tenant  in  common  of  an  undiyided  half  of  the  premises  in  suit^ 
and  was  in  peaceful  possession  till  her  marriage  to  Beigamin 
Melyin^  in  February,  1777,  when  her  husbaiid  in  her  right 
went  into  possession.  In  1782,  Melyin,  the  husband,  conyejred 
the  premises  to  Chambers,  by  a  deed  which,  though  simed  by 
Joana,  did  not  pass  her  title.  The  possession  was  taken;  un- 
der  the  conyeyance,  and  held  peaceably  by  Chambers  and  tiiose 
claiming  under  him,  making  yaluable  improyemente,  till  after 
the  year  1882,  when  one  of  Joana's  sons  brought  suit,  she  hay- 
ing resided  with  her  husband  near  the  land,  miJdng  no  claim 
up  to' her  death  in  1826,  and  the  husband  making  no  claim  up 
to  his  death  in  1880.  The  court  held  there  was  no  acqui- 
escence on  the  part  of  Melyin  and  wife,  or  of  their  children,  in 
Chambers's  possession,  for  they  had  no  right  to  interfere. 
They  could  not  object  to  his  erecting  buildings.  He  was  au- 
thorized to  occupy  the  land  according  to  his  pleasure,  therefore 
there  was  but  slight  eround  to  presume  a  subsequent  grant  from 
Melyin  and  wife,  iana  that  the  mstruetion  to  the  jury  was  correeL 
Kow  the  instrdction  was,  (see  it,  p.  187-'8,)  lliat  Chambers's 
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holding  .under  Melvin,  Ben.,  in  ri^ht  of  his  wife^  was  valid  and 
legal  daring  the  husband's  life,  and  no  presunmtioh  arose  there- 
on against  the  plainti£  Is  it  not  then  something  singular  that 
^e  court  should  discover  still  a  dS^kl  ground  of  presumption  f 
But  so  jGbut  there  is  nothing  of  moment  in  the  case.  The  court 
proceeds,  however,  and  in  brief^  p.  140,  ascertains  that  the  facts 
contain  evidence  of  a  conveyance  from  Joana  to  her  husband 
prior  to  her  marriage !  It  must  be  observed  that  Joana  was  in 
possession  of  the  properly,  as  her  own  from  the  commencement 
of  her  title  till  her  marriage.  It  was  then  passed  out  of  her 
possession  by  the  act  of  marriage,  and  though  no  presumptions 
could  arise  a^nst  her  while  married,  for  she  eomd  make  no  oih 
jeetionSj  yet,  m  the  opinion  of  the  court,  it  must  be  submitted 
to  a  jury,  to  say  if  they  would  not  presume' a  conveyance  by 
her,  previous  to  her  marriage  to  her  nusband !  The  course  of 
the  opinion  was  such  as  to  indicate  a  predetermined  purpose 
of  the  court  to  rob  the  plaintiff  of  his  lands.    And  tbtt  pur- 

Kse  was  carried  out  in  17  Pick.,  259,  when  the  case  was  a^ain 
fore  the  court  Facts  which  transpired  after  the  liiamage 
were  allowed  to  go  to  the  jury  as  eviaence  of  a  grant  prior  to 
the  marriage ! 

It  is  well,  perhaps,  that  there  is  one  case  on  record  in  which 
an  intelligent  court  has  been  found  to  set  down,  in  a  deliberate 
opinion,  tne  absurdities  of  the  doctrine  contended  for  by  the 
plainti£ 

In  the  case  of  Weatherhead's  Lessee  v.  Boskerville,  11  How* . 
ard,  829,  the  subject  was  thoroughly  discussed,  and  settied  by 
an  opinion,  of  this  court,  in  which  a  rule  is  laid  down  with  rea- 
son and  justice.  The  court  say:  ^f  The  rule  in  such  case  is^ 
that  when  a  person  is  under  a  legal  incapacity  to  litigate  a 
right  in  a  court  of  justice,  and  there  has  been  no  relinquish- 
ment of  it  by  contract,  a  release  of  it  cannot  be  presumed  from 
circumstances  over  which  the  person  has  had  no  control,  hap- 
pening  before  the  incapacity  to  sue  has  been  removed."  A 
married  woman  *^  cannot  sue  without  the  assent  and  association 
of  her  husband,  for  any  property  which  she  owns,  or  to  which 
she  may  become  entitied  in  any  of  the  ways  in  which  that  may 
occur."  '^  For  this  cause  it  is,  the  statute  of  limitations  does 
not  run  against  her  durine  coverture."^  She  is  presumed  to 
V  act  under  the  coercion  of  her  husband." 

When  there  is  a  statute  of  limitation  applicable  to  the  case^ 
presumptions  are  never  permitted.  ^^  For  to  presume  a  grant 
m  a  case  where  the  titie  would  otherwise  be  protected  by  the 
statute,  would  be  a  plain  evasion  of  the  statute."'  (Cowen  and 
Hill's  Notes,  p.  866-%  note  811.) 
'  8.  It  has  oeen  supposed  that^  in  Missouri,  the  law  in  force  at 


DEOEMBEB  TEBM,  1856.  141 

Mugtm  T.  .Soyit. 

the  dissolution  of  the  marriage  by  death,  fixes  the  marital 
rights  dependent  on  that  events  and  not  the  law  which  was  in 
ferce  at  ue  time  of  the  marriage.  (Biddick  v.  Walah,  16  Mo. 
E.,687-'8.) 

This  case,  it  is  jsaid,  is  broad  enough  to  ffive  to  the  husband 
a  tenancy,  by  curtesy,  in  Umds  yest^.in  &e  wife  prior  to  the 
statute  of  Missouri,  July,  1807,  (1  Ter.  Laws,  181,  sec  16,) 
which  introduced  that  tenure  amongst  us.  If  this  be  the  force 
of  the  case  of  Biddick  v.  Walsh,  then  the  husbands  of  M'fti^ftTT^A 
Cenr^  and  Madame  Mallette,  by  virtue  of  the  act  July,  1807,  the 
prior  marriage  and  issue  bom,  became  tenants  by  curtesjy 
which  was  a  particular  estate  for  life  in  the  husbands.  (Beaume 
9.  Ghambers,  21  Mo.,  see  Appendix ;  Alexander  v.  W  arrance, 
17  Mo.  R,  229.) 

The  introduction  of  the  common  law  in  1816,  (1  Ter.  Laws, 
486,)  though  it  did  not  give  tenancy  by  curtesy  to  Madame 
Ck)llm's  husband,  she  neyer. having  haa  issue,  did  neyertbe- 
less,  upon  the  above  view  of  Bidmck  t.  Walsh,  ^ye  him  an 
estate  of  fitehold  in  the  lands  of  his  wife,  determinable  with 
her  lifb.    (2  Kent  Com.,  180.) 

If  tlids  yiew  is  correct,  then  the  deed  of  Antoine  Mallette  and 
Pierre  Ceiri  passed  to  CShouteau  their  life  estates  as  tenants  by 
the  curtesy.  And  there  was  also  outstanding  in  Louis  Collin, 
during  die  whole  of  his  life,  a  freehold  estate,  which  was  in- 
teiposed  between  hb  wife  and  any  claim  by  her  to  the  land  in 
oontroyer^. 

When  the  plainti^  therefore,  establishes  that  the  husbands 
of  Madame.  C&nk  and  Madame  Mallette  became  tenants  by 
curtesy,  by  force  of  the  act  of  July,  1807,  and  that  Iiouis  Collm 
took  a  freehold  by 'force  of  the  common  law  introduced  in 
1816,  he  shows  that  the  women  in  question  -had  no  title  to  the 
property  in  dispute  while  the  husbands  were  living,,  and  conse- 

auently  that  their  causes  of  action  did  not  accrue  to  them  till 
liey  were  respectively  discovert 

Then,  there  is  no  possible  ^und  upon  which  any  presump- 
tion can  rest  They  had  redlv  no  interest,  in  the  property — 
nothing  to  convey — ^nothing  wnich  the  presumption  or  a  c6n- 
v^yance  can  reacL 

-'^Neither  a  descent,  cast,  nor  the  stetute  of  limitations,  will 
aS^  a  right,  if  a  particular  estate  existed  at  the  time  of  the 
disseisin,  or  when  the  adverse  possession  began,  because  a 
right  of  entry  in  the  remainder-man  cannot  exist  during  the 
existence  of  the  particular  estote,  and  the  laches  of  tenant  for 
life  will  not  i^ect  the  party  entitled  after  him.'*  (Jackson  v. 
Sdionemaker,  4  J.  R.,  402;  Jackson  v.  JohnsoiL  6  Cowen* 
75^  108.)    ^Ax  common  law,  the  alienation  of  huisband  seised 
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in  right  of  the  wifi^  discontintied  the  wife's  estate/*  But  by 
Btatate,  82  Heniy  8,  adopted  in  Miaaouri,  (1  Ter.  Laws,  486|) 
the  contrary  was  proyided.  Since  that  statute,  the  hosband'a 
deed  passes  his  own  right,  and  the  wife's  stands  intact  as  a 
reye)*sion  or  remainder,  so  that  her  interest  ceases  during  the 
coverture,  and  springs  up  again  on  its  determination.  (Jackson 
V.  Bears,  J.  K,  485;  Jackson  v.  Bteames,  16  J.  R.,  110;  Jackson 
V.  Carnes,  20  J.  R.,  808 ;  Miller  v.  Bhackleford,  8  Dana,  289 ;  B. 
0.,  4  Dana,  278 ;  Memmon  "v.  Cioldwell,  8  B.  Mon.,  88 ;  Gill  et  aL 
V.  Fauntleroy,  lb.,  177 ;  Gregory  v.  Ford,  6  B.  Mon.,  471 ;  Mar- 
tin V.  Woods,  9  Mass.,  860;  Heath  and  Wife  v.  White,  6  Conn., 
228 ;  Jackson  v.  Swartout,  5  Cowen,  96 ;  1  Hilliard  R.  Est,  565. 

4.  The  statute  of  limitations  is  no  defence  to  ti^is  action. 
As  early  as  December  17,  1818,  the  Territorial  Legislature 
passed  an  act  for  limiting  real  actions,  and  it  has  been  in  force 
ever  since.  This  act  abolished  all  the  rules  of  prescription 
known  to  the  Spanish  law,  and  substituted  in  lieu  thereof  its 
own  period  of  twenty  years  after  action  accrued,  and  in  case 
of  disability  by  coverture,  twenty  years  after  disability  removed. 
(1  Ter.  Laws,  698 ;  Landes  v.  Perkins,  12  Mo.  R.,  257 ;  Youse 
V.  Norcum,  12  Mo.  R.,  549;  Biddle  v.  Mellon,  18  Mo.  B.,  885; 
Blair  v.  Smith,  16  Mo.  B.,  277;  Jackson  v.  Caimes,  20  J.  B., 
801;  Jackson  v.  Selleck,  8  J.  R,  262;  Bev'd  Btat  Mo.,  1885^ 
p.  892,  art  1,  sec  1,  also  sec  4 ;  lb.,  898,  art  8,  sec  11 ;  Beaume 
V.  Chambers,  Appendix.) 

It  would  seem  to  be  very  plain,  that  whether  the  cause  of 
action  accrued  to  the  women  in  1820,  when  Mullanphy  took 
possession  of  the  premises,  or  at  the  moment  when  tne  lifb 
estates  respectively  of  the  husbands  terminated,  not  one  of 
their  titles  is  cut  off  by  the  statute  of  limitations.  In  either 
case,  the  period  of  limitation  would  not  be  less  than  twenty 
years.  Ir  the  cause  of  action  accrued  in  1820,  the  eleventn 
section  of  the  third  article  of  the  *^Act  prescrilnngthe  time  for 
comrnencina  aeUonSy*'  approved  March  16,  1885,  (Bev'd  Code, 
1885,  p.  896,)  exempts  their  case  from  the  operation  of  that  ace ; 
and  then,  by  the  statute  of  1818,  (1  Ter.  Laws,-  598,  and  Bev'd 
Code  of  1825,  sec  8,  p.  511,)  twenty  years  is  allowed  wherein 
to  sue  after  discoverture. 

And  if  the  cause  of  action  accrued  at  the  teimination  of  tho 
life  estate  of  the  husbands,  t&en,  by  all  the  statutes  ever  in 
force  in  MiBSOuri,  twenty  years  at  least  would  be  given  wherein 
to.  sue. 

It  has  always  been  held  by  our  courts,  that  the  enactment 
of  ^e  statute  of  limitations  of  1818,  ana  the  introduction  of 
the  common  law  in  1816,  not  only  abolished  the  rules  of 
prescription  under  the  Spanish  law,  but  annulled  the  power 
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of  mahried  women  and  infiihts  to  brine  any  action  while  nnder 
disabilily.  .(Landes  v^  Perkms,  12  Mo.  R.,  257;  Yonse  v. 
Korcnm,  12  Mo.  R.;  649.)  , 

4.  Felix  Pinml  was  entitled  as  tenant  by  the  conrtesy  to  bis 
wife's  lands,  aKhongh  neitber  tbe  bnsband  nor  tbe  wife  was 
actaidly  seized  during  the  coyertare.  (4  Kent's  Com.,  29,  80; 
1  Billiard  B.  Est,  111 ;  Beanme  v.  Chambers,  Appendix.) 

6.  When  a  large  amount*  of  property  is  in  controversy, 
desperate  means  are  sometimes  resorted  to^  for  the  purpose  of 
holding  possession.  Such  is  the  attempt  to  set  up,  in  bar  of 
.this  smt,  the  preUTid^d  unU  of  Francis  Morecau 

The  Spanish,  law  required  a  will  to  be  produced  before  the 
judge,  and  proved  by  the  attesting  witnesses,  within  one  month 
after  the  testator's  aeath.  The  witnesses  having  been  exam- 
ined, the  will  was  ordered  to  be  protocoled  (recorded.)  (1 
White's  Recopilacion,  111 ;  2  Moreau  and  Carleton's  Partidas, 
975,  '976,  977.)  Francis  Moreau  had  no  right  to  ^ve  all  his 
property  to  one  child.  He-  could  not  disinherit  a  child  witiiout 
cause,  nor  without  naming  expresslv  the  child,  and  the  reason 
^the  dlEonherison.  (2  Moreau  and  Carleton's  Partidas,  1081, 
1082, 1088;  1  White's  Beco|pilacion,  1071)  To  entitie  an  heir 
to  the  benefit  of  a  devise,  it  was  necessarv  he .  should  have 
peifonned  the  conditions  annexed  to  it.  (2  Moreau  and  Carle- 
toh  Partidas,  997,  and  following;  1  White  s  Becopilacion,  108.) 
,And  it  was  also  necessary  he  would  appear  before  the  judse, 
and  plainly  accept  or  reject  the  devise.  (1  White's  Becopua- 
don^  111,  127.)  But  this  will,  if  it  was  ever  seen  by  Francia 
Moreau,  was  never  mroduced  1o  cmy  judge  afkr  his  deeeaser^-^never 
shown  1o  the  preienaed.  vntusses — never  prcved-^^never  reoardcdr^ 
never  ac^pUd  by  the  hetr^  in  the  manner  reijuired  by  law. 

And  Joseph  Moreau,^  who  is  made  by  it  universal  heir^  never 
peffmned  am  of  the  eondiiions  which  it  imposed  upon  him. 

josq^h  dUL  after  his  father's  decUhj  make  daim  to  the  sueceseion, 
and  for  .this  he  was  imprisoned  by  (he  lAeuUnant  Ghvemor. 

It  is  moirt  probable,  therefore,  that  the  pretended  will  was  a 
forgery. 

jS  is  certain  that  Joseph  Moreau,  after  his  release  from 
prison,  acted  towards  the  jproj^rty  of  the  estate,  and  towards 
his  brothers  and  sisters,  as  if  his  father  had  died  intestate,  and 
the  estate  was  settled  and  distributed  as  an  intestate's  estate. 
If  the  pretended  will  had  been  legally  established,  Joseph  was 
estopped  by  his.own  acts  against  setting  it  up. 

.      »  .  '^ 

Mr.  Justiee  McLEAlN'  delivered  the.  opinion  of  the  court 
^nus  writ  of  error  brings  before  us  the  judgment  of  the  Cir- 
cuit Court  for  the  district  of  Missouri. 
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Bo^le  brought  an  action  of  trespaBS  and  ejectment  in  the 
Circuit  Court  for  a  common-field  lot,  in  what  was  formerly 
known  as  the  Big  Prairie,  of  St.  Louis,  containing  one  anent 
in  front,  on  BroMway,  in  the  city  aforesaid,  by  the  depth  of 
forty  arpens,  running  westwardly,  being  the  same  lot  of  land 
granted  by  the  Spanish  Oovemment  to  Moreau,  and  confirm- 
ed to  his  representatives  by  the  United  States,  and  known  as 
survey  1,480. 

The  defendant  pleaded  not  guihr.  A  verdict  of  guilty  was 
found  agidnst  him  for  an  undividea  two-fifths  of  the  land  de- 
scribed. 

A  grant  <)f  the  land  claimed  under  the  Spaniah  Oovemment 
was  proved  to  have  been  made  to  Francis  Moreau,  who  occu- 
pied  the  land  some  time  before  his  death,  which  took  place  in. 
1802.  He  left  seven  children  siirviving  him — ^three  sons  and 
four  daughters.  His  sons  were  named  Joseph,^  Alexis,  and 
Louis ;  his  daughters,  Manette,  widow  of  one  Caideau,  and  af- 
terwards wife  of  Louis  Collin ;  Marie  Louise,  wife  of  Joseph 
Menard;  Helen,  who  afterwards  intermarried  with  Pieire 
Cerr^;  and  Afigelique,  who  intermarried  with  STotaine  Mai- 
lette. 

The  plaintiff  gave  in  evidence  a  sheriff's  deed,  dated  the 
24th  oi  Februarv,  1858,  which  recites  a  judgment  in  favor  of 
David  Clary  ana  Willi^  Waddingham,  against  ;4ngel2qiie' 
Mallette,  Pierre  Willemm,  and  Melanie  Cerri,  his  vnjb,  Felix 
Pineal  and.  Josephine.  Cerr6,  his  wife,  by  heir  ffuardiani  for 
$465.81,  on  whicn  an  execution  was  issueo,  and  levied  On  the- 
defendant's  land,  designated -as  survey  1,480,  and  the  same  was 
sold  tiiie  19th  of  February,  1858,  to  the  plaintiff  Boyle,  to  whpni 
the  above  deed  was  eiven,  which  purports  to  convey  all  ihe 
riffht  and  interest  of  the  defendants. 

•  The  plaintiff  proved,  that  defendant  had  been  in  possession 
of  the  premises  since  1889. 

On  the  .part  of  the  defendant  it  was  proved  thalt^  in  the  sum- 
mer of  1820,  John  MuUanphy  built  a  smidl  bnck  house,  which 
stands  partly  on  the  premises  sued  for,  and  partly  on  one  of 
the  common-field  lots  confirmed  to  Yien.  Soon  after  the  house, 
was  built,  Mullanphy  fenced  three  or  four  acres  of  ground,  in- 
cluding the  house.  In  1822  or  1828,  he'  endosea  fifteen  or 
twer  ty  acrea,  and  in  1885  or  1886,  John  X)Tallon,  the  executor 
of  Mullanphy,  induct  Waddingham  to*  enclose  all  the  land 
claimed  by  the  estate  of  Mullanphy  in  that  neighborhood,, 
which  included  the  land  sued  for.  '  The  house  and  enclosures 
were  rented  to  different  persons  firom  time  to  time,  and  were 
occupied  with  occasional  mtervals,  sometimes  of  several  monthsr 
In  ;1846  or  1847^  Waddingham's  fence  fell  down,  and  the  tract' 
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Iftj  vacant  and  unienclosed  for  a  Tear  or  two,  wHen  portions  of 
it  were  enclosed  by  the  heirs  of  MnUanphy. . 

At  the  trial,  a  paper  was  offered  in  evidence,  purporting  to 
be  the  deed  of  Joseph  Moreau  and  others,  heirs  of  IVands 
Moreao,  deceased,  di^ed  the  8d  of,  September,  1818,  ponvey^ 
ing  to  Pierre  Choatean  all  their  estate  and  interest  in  tiie  tract 
ofland  in  the  declaration  described.  A  certificate  of  Thomas 
TL  Mnsick^  a  jostice'  of  the  ^eace,  certi^ng  that  Joseph  Me- 
nard and  wife,  Joseph  Ortiz  and  his  wife,  Bign^  the  instramenL 
and  acknowledged  it  to  be  their  deed.  There  was  also  offered 
an  instniment  purporting  to  be  a  deed  of  Pierre  Beaome  and 
Marceline,  his  wife,  and  <5t  Joseph  Menard  and  Marie  Louise 
Moreau,  dated  6th  November,  1819^  convevinff  to.Pierre  Chou- 
teau their  interest  in  the  lana  conveyed  oy  weir  co-heirs,  by 
the  foregoing  deed. .  Also,  there  wto  offered  a  certificate  of 
Baphael  W  iden,  notary  public,  of  the  acknowledgment  of  this 
instrument,  the  6th  November,  1819 ;  and  also  a  certificate'tiiat 
boUi  the  instruments  were  reicorded  6th  June,  1822. 

It  was  proved  that  the'  above  papers,  after  tiie  death  of  John 
Mullanphy,  came  into  the  possession  of  John  O'Fallon,  having 
been  found  amdng  the  papers  of  the  i  deceased. 

*  This  signatures  to  the  first  instrument  were  affixed  b^  marks, 
tiiie  names  being  in  the  handwriting  gf  P.  M.  Gnyol  ana 
x>t]&erB. 

Certain  persons  swore  that  they  heard  several  of  the  heirs 

2y  they  hid  sold  their  land  to  Piecre  Chouteau.  That  JosciAl 
oreau  lived  in  Louisiana  in  a  destitute  condition,  where  ne 
died;  and  that  )ie  wad  never  heard  to  claim  anv  land  in  Bt» 
Louis,  and,  in  &ct,  that  he  said  he  had  sold  his  {and  in  Mill- 
sourL  ^ 

JPierre  Chouteau  and  wife,  on  the  80th  October,  1819,  cou- 
veyed  tiiie  tract  in  controversy  to  John  Mullanphy  by  deed^ 
which  was  duly  acknowledged  and  recorded. 

On  tiie  above  evidence,  the  two  deeds  in«1818  and  1819 
w:ere  offered  in  evidence,  to  which  the  plaintiff  objected,  *^be> 
cause  the  first  deed  was  not  signed  or  acknowledged  by  Marie 
Collin,  Angeiique  Mallette,  and  Helen  Cerri,  undw  whom 
he  claims,  and  that  it  did  hot  oonvey  any  title  ot  the  ftmes 
oojrert"   . 

•The  defendant  then  offered  in  evidence  a  copy  of  the  will  of 
Franfois  Moreau,  certified  by  8.  D.  Barlow^recorder,  to  have 
been  taken  from  among  the  archives  of  the  Trench  and  Span- 
ish Governments,,  deposited  in  hi$  office^  and  filed  for  repord 
on  the  17th  August,  1846,  beinff  archive  2,257*.  If  the  record- 
er had  power  to  cerafy  as  to  tiib  deposit  of  the  will,  it  does 
not  appear  by  whom  it  was  made,  nor  at  what  time. 
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This  instrament  states,  that  iu  the  jear  1798,  on  tbe  2d  Au- 

fasty  we,  Louis  Collin,  in  default  of  a  notary,  went  to  the 
ome  of  St  Fronds  Dune^nt^  captain  cojnmandant  of  St. 
Ferdinand,  of  Florisant,  assisted  by  Antoine  Rivierre  and  five 
others  named ;  where  St.  Fran9ois  Moreau  went  with  Joseph 
Moreau  at  my  residence;  the  said  Froncis  Danegant  and  l^e 
said  Franfois  Moreau  declared  and  requested  to  make  his  last 
wiU,  which  he  pronounced  to  us  in  a  loud  and  intelli^ble 
T^ice,  as  follows,  &c. :  ^'  Among  other  provisions,  the  testator 
names  his  son  Joseph  universal  legatee,  and  afterwards  de- 
clares it  is  with  the  reserve,  that  he  shall  reimburse  to  each  of 
liis  brothers  and  sisters  $27  silver  out  of  the  estate  of  their  de- 
ceased mother,  and  it  is  declared  that  Joseph  Moreau  obUms 
himself  to  fomish  certain  articles^annually  to  his  father  durmg- 
his  life/'  The  testimoneum  is  as  follows:  Done  and  passed  at 
St  Ferdinand,  in  Florisant,  the  day  and  year  aforesaid,  and 
si^ed  (after  being  read)  before  Don  Francis  Dunegant,  cap- 
tam  commanding,  and  the  aforesaid  witnesses;  the  said  Fron- 
ds Moreau  made  his  ordinaiy  mark,  frc. 

At  the  time  of  offering  the. will,  the  following  deeds  and 
documents  were  read  in  evidence,  as  bearing  upon  said  will, 
and  its  admissibility  in  evidence :  a  deed  dated  2d  April,  1818, 
from  Joseph  Moreau  and  others,  for  a  lot  on  Third  street  town 
of  St  Louis.    In  the  |leed  it  is  stated  that  Joseph  Menard, 

Aurora,  the  wife  of  Joseph  Hortiz,  are  children  of Moreau, 

alias  Menard,  deceased.  Also,  the  inventoiy  and  account  of 
sales  of  the  estate  of  Froncis  Moreau,  the  inventory  of  the 
community  properly  of  Fronds  Moreau  and  wife,  under  the 
direction  of  Francis  Dunegant,  commandant,  &c. 

On  flie  foregoing  testimony  the  defendant  moved  the  court 
to  instruct  the  jury  as  follows : 

*  1.  If  the  jury  find  th»t  Froncis  Moreau,.  in  his  lifetime,  was 
the  owner  of  the  lot  in  controver^ ;  that  he  died  prior  to  1804, 
and  that  his  two  daughters,  Mrs.  Mallette  and  Mrs.  Cerri,  took 
their  husbands  prior  to  1804,  then  the  severol  interests  of  said 
daughters  in  said  lot  became  upon  their  marriage,  and  was 
thdr  paraphernal  property. 

2.  If  the  jiry  find,  as  mentioned  in  instraction  No.  1,  and 
ftirther  find,  that  in  tlie  year  1818,  Mallette  and  Pierre  Cerr6, 
husbands  of  said  daughters,  made  the  deed  read  in  evidence 
by  the  defendants,  then,  under  the  evidence  in  this  cause,  the 
juiy  may  presume  that  said  daughters  ^ave  the  administration . 
of  said  parophernal  ][)ropert^  to  their  husbands,  and  that  the 
same  was  alienated  with  their  consent 

&  If  the  jurv  find,  as  meiiitioned  in  instruction  No.  1,  and 
further  ^%  that  defendants,  and  those  under  whom  they 
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daim^  Jbave-liad  open  and  continued  possession  of  the  lot  in 
qnesbon  for  fhiriy  yean  and  more,  before  the  be^ginning  of  this 
anxty  claiming  to  own  the  samey'llxen  the  plaintiff  cannot  re- 
cover any.  interest  in  said  lot,  derived  by  Mrs.  Mallette  or  Mr^. 
Cerr6  from  tiieir  said  &ther. 

4.  If  Mrs.  Pingal  was  dead,  leaving  a  child,  at  the  time  of 
the  sheriff's  sale,  nnder  which  plaintiff  claims,  and  daring 
all  the  tune  of  the  covertare  of  said  Mrs.  Pinsal  the  lot  in 
controversy,  was  in  possession  of  defendants,  ana  those  nnder 
whom*  Ibey  claim,  holding  the  same  adversely  to  Mrs.  Pingal 
and  her  iinsband,  and  there*  never  was  any  entr^  upon  the  part 
of  the  wife  or  hnsband,  then  the  plaintiff  derivea  no  title  to 
the  lot  in  controversy  nnder  Mrs.  Fingal  or  her  husband.   . 

The  court  gave  the  first  instruction,  and  refused  the  otheisi 
tp  which  refhsal  *ezception  was  taken. 

It  b  argued  tiiat  the  deed  of  the  heirs  of  Moreau  tor  Chou- 
teau, datM  SeptemUer  8,4818,  and  that  offered  as  the  act  of 
Pierre  Beaume  and  wife,  dated  6th  November,  1819,  ought  to 
have  been  admitted. in  evidence;  titat  the  execution  of  the 
last-mentioned  deed  was  fhUy  proved  by  proof  of  the  death  of 
l^ie  subscribing  witnesses  and  their,  handwriting. 
'  Some  of  the  mntors  in  this  deed  acknowle&ed  the  execu- 
tion o^it  WonTThomas  B.  Musick,  a  justice  oftiie  peace,  but 
there  was  no  proof  that  Angelique  or  Helen  CerrS,  or  Marie 
Oollin,  had  d^ed  or  acknowledged  the  deed,  and  these  were 
the  heirs  under  which  the  plaintiff  claims.  It  was  proved  by 
Colonel  O'Fallon,'  that,  he  was  the  iBxecutor  of  John  Mullaa- 

giy,  and  that  in  1888  he  received  from  the  don  of  the  deceased 
e  titie>papers  of  the. estate,  among  which  was  the  above  orig- 
inal dee(^  with  certain  tedprsements.  And  it  was  proved  tiiat 
the  deed  was  in  the  handwriting  of  Guyol,  a  justice  of  the 
peace,  with  whose  handwriting  he  was  well  acquainted.  It  was 
also  proved  that  the  signatures,  Antoine  Mallette,  iPierre  Cerr^ 
and  Joseph  Moreau,  were  in  the  handwriting  of  OuvoL  ana 
that  of  Marie  Collin  in  the  handwriting  of  her  husbano,  Louia 
Collin ;  the  signature,  Ellen  Moreau,  &e  wife  of  Pierre  Cerr^ 
is  in  tiie  himawritiikg  of  Hawley.  Guyol,  the  witness  states, 
was  a  man  of  sood  character.  There  was  some  proof  that 
Pierre  Oerr6  and  Antoine  Mallette.  after  the  date  of  said  pa> 
per,  stated  often  th»fc  they  had  sola  their  land  to  Pierre  COiou- 
teau.  sen*;  but  there  appears  to  be  no  proof  that  Angelique 
Mallette,  or  Helen  Cerro,  or  Marie  Ckmin.  had  ever  stated 
or  admitted  thaf  they  had  paited  with  their  interest  in  the 
land.  .       ,      - 

One  of  the  defendant's  witness^  stated  that  Joseph  Moreau 
said,  that>  after  the  decease  of  his  fether,-  he  set  up  a  claim  to 
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the  BQccession,  and  that  he  was  impriBoned  for  doinr  so,  and 
that  Pierre.  Chouteau  had  him  reletued.  Some  evioeiKie  was 
given  aa  to  the  deed  havinff  been  deposited  in  the  recorder's 
office  for  record,  and  an  endorsement  tiiat  it  was  to  be  handed 
to  Mullanphy. 

The  common  law  was  adopted  in  the'  Missouri  Territoiy  in 
1816,  and  consequently  it  governs  all  subsequent  legal  transao- 
tiohs.  '         ^ 

The  children  of  Moreau,  being  seven  at  the  time  of  his 
decease,  were  reduced,  by  the  death  of  Louis,  intestate,  and 
Marie^  who  also  died  intestate,  to  five.  And  it  seems  thatthe 
j[>laintiff  derived  his  title  from  two  of  the  surviving  daughters, 
AnffeUque  and  Helen,  and  their  heirs;  he  therefore  claims  un» 
derliouis,  Marie,  Helen,  and  Anffelique*  It  seems  not  to  be 
contested  that  die  property  vested  in  the  daughters,  under  the 
civil  law,  Was  paraphernal.  A  succession  accruing  to  the  wife 
during^  marriage  is  her  paraphernal  proper^,  which  she  mav 
administer  wiuiout  the  consent  or  control  of  her  husband. 
(O'Conner  v.  Barre,  8  Martin  Lou.  Bep:^  455.) .  The  wife  mav 
nve  the  control  of  this  proper^,  in  wnting,  to  her  husband. 
(1  White's  New  Recopilacion,  66,  note  88;) 

The  Circuit  Court  committed  no  error  in  excluding  from 
the  jury  the  above  deed.  The  execution  of  it,,  by  the  parties 
under  whom  the  plainti£F  claims,  is  not  proved,  nor  do  the 
fieusts  relied  on,  from  which  a  presumption  is  attempted  to  be 
drawn  in  &yor  of  its  validity,  authorize  such  presumption. 
The  femes  covert  were  under  disabilities.  They  coula  only 
divest  themselves  of  their  rights  in  the  mode  specially  author- 
ized-; Their  husbands  had  no  power,  without  their  concur- 
rence and  action,  to  convey  their  real  estate. 

Hie  defendant  offered  to  read  a  certified  copv  of  the  deed, 
to  show  its  condition  at  the  time  it  was  recordM^  but  the  court 
refused  to  permit  such  copy  to  be  read.'  If  the  original  deed 
was  not  evidence,  it  is  difficult  to  perceive  for  what  legal  pur- 
pose a  recorded  copy  of  it  could  be  read*.  There  was  no  error 
m'  this  ruling  by  the  courtr 

There  was  no  evidence  that  the  will  had  been  proved,  or 
that  the  conditions  stated  in  it  had  been  complied  with. 

A  deed  dated  2d  April,  1818,  from  Joseph  Moreau  and  his 
brothers  and-sisters,  conveving  to  Hempstead  and  Farrar  a  lot 
which  would  have  passea  by  th^  supposed  will  to  Joseph 
Moreau,  had  it  bee^i  operative.  Also,  tnere  was  shown  a  sale 
bill  of  the  personal  property  of  the  estate  on  the  19th.  f^  April, 
1808,  Joseph  Moreau  being  present  and  that  he  pu^hased  a 
part  of  the  property  devised  to  hun  by  the  will. 
,  Also,  it  was  Shown  that  an  administrator  was  duly  appointed 
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on  Ijhe  estate  of  Fnacb  Morean,  and  hia  estate  was  adminia- 
tered  in  the  same  manner  as  if  he  had  died  intestate.  • 

By  the  Spanish  law,  a  will  was  leqoired  to  heprored  by  the 
attestuig  witnesses  within  one  montn  after  the  decease  of  the 


testator;  and,  when  proved,  it  is  required  .to*be  recorded.  (1 
TTldte's  Beccn>ilacion,  111;  .2  Morean  and  Carleton*s Partidas, 
9TS.'6-70  The  testator  cannot  disinherit  a  child  without 
namin|r  the  child,  and  the  reasons  for  doin^  so.  (1  White's 
Be^y  107.).  Ko  heir  can  claim  a  devise,  without  performing 
the  condition  annexed  to  it  (1  White's  Be.,  108.)  It  is 
required  that  he  shall  i^ipear  before  the  juda^  ana  eitiier 
aooq;yt  or  reject  the  deviM..  j[l  White's  Be.,  llL  127.)  None 
of  these  requisites  were  periormed  by  Joseph  Moreau,  who 
was  made,  bv  tiie  will,  universal  heir. 

If  the  will  was  a  senuine  instnunenti  and  Joseph  was  the 
universal  heb,  it  JMHud  not  have  remained  dormant^  it  would 
seem,  for  fifty  years,  or  in  the  archives,  without  bein^  brouj^ 
to  tiie  l]|;ht;  and  naving  on.  it  some  judiicdal  action,  fiut 
whether  it  be  a  geiluine  instrument  or  not,  it  has  not  been 
treated  as  valid,  as  no  claim:  has  been  set  up  under  it,  and  all 
the  heirs  have  acted,  in  regard  to  the  estate  of  their  fiither,.  as 
tb6u|j[h  he  had  died  Int^stt^ 

Keither  the  deied  to  Chouteau,  nor  the  will,  can  be  admitted 
in  evidence,  without  proo^  as  an  ancient  instrument  The 
rale  embraces  no  instrument  which  is  not  valid  upon  its  Amm^ 
and  which  does  not  contain  eveir  essential  reauirement  of  the 
law  un4er  which  it  was  made.  ]n  either  the  aeed  nor  the  will 
^mes  within  the  rale,  and  we  think  the  court  very  properly 
excluded  them  both  from  the  jury. 

In  regard  to  the  second,  ^^^S^  ^^^  fourth  instructions,  which 
flie  court  reflised  to  give  to  tA^jury,  there  was  no  error. 

Afl  early  as  December  17,  IffiLS,  the  Teiritorial  Le^latcqne 
passed  an  act  limiting  real  acSons,  which  remains  m  foioe. 
The  act  abolished  all  the  rules  of  prescription  under  the  Spanish 
law,  and  substituted  a  limitation  c>f  tivenly  years  after  action 
aecraed,  and,  in  case  of  disability  by  coverture,  twenty  yean 
after  it  ceased.  In  1820,  it  appears  MuIlaDphy  took  possession 
of  a  part  of  the  premises  in  controversy,  and  from  that  time 
retained  possession!  Some  of  the  husbands  had  a  lift  estate 
in  the  hmds;  but  whether  this  was  so  or  not  is  immaterial,  aa 
there  is  no  bar  to  the  claim  of  the  plaintiff  hj  the  statute  of 
limitations. 

By  an  act  <<prefK»ibing  the  time  for  <^mmendng  actions," 
approved  Usaidi  10, 18JB6,  ffievised  Oode,  896.)  it  is  declared, 
in  the  Uth  section,  that/'the  proviaons  of  tnis  act  shall  not 
ispplj  to  any  action  commenced,  nor  to  any  cause  where  the 
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liffbt  of  action  or  ^ntrv  shall  have  aocrned,  before  the  time 
when  this  act  takes  effect,  bat  Ihe  same  shall  remain  subject 
to  the  laws  now  in  force." 

It  will  be  observed,  that  the  limitation  act  of  1818,  being  still 
in  force,  cannot  operate  on  any  of  the  femes  covert  of  whom 
the  plaintiff  claims.  It  did  not  begin  to  ran  against  them 
antil  they  became  discovert,  from  which  time  it  required 
twenty  years  to  bar.  their  right.  Under  sadi  circumstances, 
no  presumption  can  arise  against  them,  as  they  had  no  power 
to  prosecute  anv  one  who  entered  upon  their  land.  No  laches 
can  be  charged,  aninst  .them  until  discovertore ;  and  there  is 
no  ground  to  say  that  either  the  statute  or  lapse  of  time,  since 
that  period,  can  affect  the  rights  of  the  plaintiff  or  of  those 
under  whom  he  claims.  The  court,  therefore,  did  not  err  in 
refusing  to  give  to  the  jurv  the  instructions  requested. 

Upon  th^  whole,  the  judgment  of  the  Circuit  Court  is  affirm- 
^  with  costs. 


William  E.  Post  and  othbrs.  Claimants  oy  a  pobtion  ov  thb 
Cabgo  of  thb  Shi^  BicHMONn,  Appxllants,  v.  Joh]»  H.  Jonns 

AND  0THBB8,  LiBBLLANTS. 

It  cannot  be  donbted  that  a  master  has  power  to  seM  both  renel  and  cargo,  in  cer^ 
tain  caaes  of  kbedlnte  neeenitj. 

Bnt  this  TvXt  had  no  application  to  a  wreck  where  the  properly  ii  deaerted,  or 
abont  to  become  ao,  and  the  person  who  has  it  in  his  power  tQ  saye  the  crew, 
and  salTe  the  cargo,  prefers  to  driTe  a  bargain  with  the  master,  and  where  thj 
necessit J  is  imperatirei  because  it  is  the  price  of  safttj. 

No  Talid  reason  can  be  wsigned  for  fixing  the  reward  Ibr'  salving  derdict  propertj 
at  "not  more  than  a  %$if  or  less  than  a  third  of  the  property  savedi"  The  tme 
principle  in  all  cases  is,  adequate  reward  according  to  the  circumstances  of  the 
case. 

Where  the  propertgr  salred  was  transported  bj  the  salrors  from  Behring's  Straiti  to 
the  Sandwich  Islands,  and  thence  to  New  York,  the  salTage  serrice  was  com- 
plete when  the  propertj  yras  brought  to  a  port  of  saibty.  Ae  court  allowed  the 
salTors  the  one-half  for  this  scorice,  and  also  freight  on  th^  otbtf  moietj  flrom 
the  Sandwich  Islands  to  New  York. 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  southern  district  of  New  York,  sitting  in  ad- 
miralty. 

It  was  a  libel  filed  by  the  owners  of  the  ship  Richmond  and 
cargo,  under  circumstances  which  are  particularly  stated  in 
the  opinion  of  the  court 

The  District  Court  dismissed  the  libel,  thereby  affirming  the 
sales. 

The  Circuit  Court  reversed  this  decree,  and  declared  the 
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Bales  invalid,  but  that  the  respondents  were  entitled  to  a  moiety 
of  the  net  proceeds^  in  the  iNew  York  market,  of  the  articles 
brought  in  their  respective  ships,  and  sold  bj  the  said  respond- 
ents, respectively ;  and  that  they  pay  to  the  owners  of  tiie  Kich- 
mond  the  other  moiety  of  the  said  proceeds,  with  interest,  to 
be  computed  at  the  rate  of  seven  per  cent  per  annum,  from 
the  dates  of  the  sales  of  the  said  articles. 
The  claimants  appealed  to  this  court. 

It  was  argued  by  Mr.  O'Ckmncr  for  the  appellants,  and  Mr. 
Lord  for  the  appellees. 

■ 

As  this  case  involved  some  very  important  points  of  law, 
with  respect  to  the  rights  of  captains  of  vessels  upon  the  ocean, 
and  also  tbe  rights  and  duties  of  salvors,  the  reporter  thinks  it 
proper  to  take  an  extended  view  of  the  arguments  of  counsel, 
altliough  tliey  sometimes  refer  to  depositions  and  facts  which 
are  not  especially  mentioned  in  the .  narrative,  which  is  given 
in  the  opinion  of  the  court 

Mr.  Q  Oofrmor;  for  the  appellants,  made  the  following  points : 

Fbrsi  PomL-^The  decree  of  the  Circuit  Court  cannot  be  sus- 
tained, unless,  bv)«i|i  unbending  rule  which  admits  of  no  ex- 
eeptioh  or  (]^ualincMion,  the  power  of  the  master  to  sell  is'  ab- 
solutely limited  to  a  sale  by  auction,  with  the  advantage  of  free 
competition  between  rival  purchasers.  If^  in  any  case,  or  un- 
der any  circumstances,  he  may  sell  by  private  contract  and  to 
a  sin^  purchaser,  the  decree  is  erroneous. 

L  The  authority  of  the  master  to  sell  in  cases  of  extreme  ne- 
cessity like  the  present,  is,  as  a  general  proposition,  definitive- 
ly settled.  Even  where  there  is  only  '^  a  probability  of  loss, 
and  it  is  made  more  hazardous  by  eveiy  aay's  delay,"  to  act 
promptly,  ai|d  thereby  "to  save  aome^Atnjf  for  the  benefit  of  all 
cohcemed,  though  but  little  may  be  saved,*'  is  his  imnerative 
duty..  (Abbott  on  shipping,  5  Am.  ed.,  pp.  14, 19 ;  lb.,  note 
to  paM  19 ;  Brig  Saran  Ann,  2  Sumner,  215 ;  New  England 
Ins.  Cq.  v.  Sarah  Ann,  18  Peteri9,  887.) 

n.  The  master  of  the  Richmond  had  no  other  resort,  for  the 
purpose  of  saving  anything,  than  the  sale  which  he  made. 

1.  Even  if  transportation  to  the  shore  was  practicable,  every 
witness  who  was  examined  testifies  that  preservation  there, 
through  the  lon^  winter  then  approaching,  was  not  possible. 
The  &int  intimations  to  the  contrary  by  Meeve^  and  those  still 
fidnt^  put  forth  by  Cherry^  scarcely  form  an  exception  to  the 
universality  df  this  opinion. 

2.  Tliat  freighting  or  salvage  services  were  unknown  in  those 
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rejrions,  and  would  not  Imve  been  undertaken  by  any  one,  is 
stm  more  cUetinctl^  establuhed  by  the  proofi.  It  rests  not 
merely  on  the  uniform  (pinion  of  experts,  the  absence  of 
practice,  the  extreme  remoteness  of  the  scene  from  the  theatre 
of  any  human  action,  except  catching  whales;  for  it  is  proven 
by  the  form  of  thevin^urance  policies  used  by  American 
wnalers,  the  only  civilized  visiters  of  the  territory.  (1  Sewud's 
Works,  p.  iA2;  The  Boston,  1  Sumner,  885,  8S6;  Elizabeth 
and  Jane,  Ware,  88.) 

a.  The  freight,  even  as  far  as  the  Sandwich  Islands,  accord- 
ing to  the  best  guess  the  libellants  could  elicit  from  any  witness, 
if  obtained  by  a  miracle,  would  have  exceeded  tiiie  alleged 
niaximum  allowance  in  salvage  xases. 

:  b.  A  salvage  service  would  involve  *  a  transportation  over 
25,000  miles  for  abjudication.  A  judgment  m  rem  in  a  foreign 
intermediatiB . admiraltv  would  not  be  regular  or  binding;  nor, 
if  so,  would  it  be  benefiidal  to  these  libellants.  (The  Hamilton, 
8Hag^^ 

Hl  THiere  was  no  want  of  ordinary  judgment  or  prudence 
in  the  manner  of  the  sale.      .  • 

■  ■ 

1.  He  gave  notice  to  every  vessel  within  reach ;  and,  consid- 
ering the  season,  thfi  little  experience  yet  had  in  those  seas  in 
respect  to  the  time  of  its  dosing,  and  the  great  danger  there 
was  that  the  Sichmdnd  mi^ht  go  to  pieces  in  case  of  any  delay, 
prudence  dictated  the  earhest  possible  action. 

a. .  The  experts  differ  much  as  to  the  time  of  the  season 
dosimr.    ' 
.  p.  £ven  Beeve  deemed  it  unsafe  to  stay  longer. 

€.  P.  Winters's  anxiety  to  get  cargo  on  board  of  the  Frith  for 
safety  even  before  the  sale  is  manifest 

fi.  The  event  is  not  the  ]proper  test,  but  if  applied  here  it 
would  favor  the  master's  decision.  He  could  not  have  induced 
/these  three  ships  to  lie  idUy  and  to  lie  still  in  an  unlucky  spot 
until  the  18th  of  August,  waiting  for  customers.  And  if  he 
;had4he  means  of  working  this  singular  achievement,  there  is 
no  satis&ctory  evidence  that  he  could  have  drummed  up  a 
sufficient  company  to  make  an  auction  such  as  the  decree 
below  requires. 

8.  The  weight  of  evidence  is,  that  as  much  was  obtained  as 
could  have  been  eptten  if  there  were  numerous  bidders. 

4.  The  want  of  precision  and  exactitude  as  to  weight  and 
measure^  in  a  place  where  neither  weights  nor  measures  existed 
CT  were  m  use,  is  an  unimportant  circumstance. 

6.  Dispensing  with  settlement  or  pajinent  tiill  the  meeting 
At. Sandwich  Islands  was  natural,  and  indeed  necessary;  for 
mopey  was  not  to  be  had* 
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6.  The  difference  in  value  between  oil  and  bone,  which 
might  have  led  to  a  more  profitable  arrangementi  did  not  at 
the  time  occur  to  any  one  concerned  in  these  transactions.  It 
IB  not  necessary  to  the  validity  of  the  sale,  that  in  every  detail 
the  most  subtle  contriyiances  ingenuity  can  su^^  forattain- 
inga  profitable  result  should  have  been  resortra  to. 

TV.  There  is  not  the  remotest  ground  for  imputing  fraud  or 
ill  motive  to  any  one  concerned. 

1.  That  Philander  Winters  was  in  fiuling  health,  apprehen- 
sive of  approaching  death,  and  susceptible  of  fraternal  tender- 
ness, are  not  circumstances  to  excite  suspicion  of  his  motives. 

2.  The  difference  in  age  and  ezp^ence  between  the  brothers 
was  trivial.  There  was  evidently  a  total  absence  of  concert 
between  the  three  purchasing  masters;  and  the  weieht  of 
eviclence  is,  that  the  Junio):  got  the  greatest  amount  of  bone. 

8.  The  relation  between  Jonas  and  Philander  Winters, 
coupled  with  the  omission  of  Jonas  to  secure  for  himself  any 
advantage  over  the  others,  and  his  letting  the  wreck  go  to  a 
stranger  for  $5,  conclusively  repel  eveiy  suggestion  of  this 
Idnd.  They  also  present  a  vivid  picture  of  the  extraordinairy 
condition  of  things  produced  by  a  shipwreck  in  the  Arctic 
regions.r 

4.  The  small  price  given  for  the  wreck  is  like  what  frequently 
happens  at  regular  auction  sales  with  full  competition.  (7  Law 
Beporter,  878  ;^6  Cowen's  Bep.,  271.) 

..  6.  The  resort  to  the  forms  of  an  auction  mav  indeed  have 
been  idle,  as  there  were  not  purchasers  enoum  to  take  the 
whole,  and  so,  necessarilv,  no  competition ;  out,  pursuing 
imitatively  {he  practice  m  the  toarUj  is  not  alone  adequate  proof 
that  these  Polfur  wanderers  were  seeking  to  color  the  trana- 
action. 

Y.  None  of  the  pteceding  propositions  are  affected  by  the 
testimony  of  Beeve  and  Oherry. 

1.  They  are  interested  in  the  result,  and  actual  prosecutors 
of  the  claim.  Their  testimony  should  be  wholly  rejected  as 
incompetent,  because  of  their  interest.  (The  Boston,  1  Sumner, 
828.) 

2.  They  are  evidentiy  uncandid,  jself-iij^peached  in  a  consid- 
erable degree,  and  are  contradicted  in  mimy  particulars.  (The 
Jane,  2  Ma^,  888;  The  Boston,  1  Sumner,  845.) 

Second  PomL — ^Ilie  .decree  of  the  Circuit  Court  appears  to 
borrow  some  of  its  principles  fit>m  analogy  to  the  position, 
assumed  as  law,  that  a  contract  between  salvors  and  the  sUyed, 
niade  at  sea,  is  necessarily  and  per  se  void.  Such  iii  not  the 
ease;  and  the  most  that  can  be  said  on  that  head  is,  that  the 
nature  of  the  subject  gives  apparentiy  more  occasion  to  the 
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^^ehoencery  of  the  sea*'  than  the  chancery  of  the  land,  to  vacate 
expressive  and  nnreasbnable  contracts.  - 

1.  There  are  two  Mkr  dicta  to  that  effect  in  1  Bee,  (pp.  186, 
189;)  but  the  English  authorities,  and  those  in  the  American 
admiraliy,  including  this  court^  are  merely  that  such  agree- 
ments must  appear  to  be  fair  and  reasonable.  (The  True  Slue, 
2  W.  Rob.,  176;  The  Graces,  2  W.  Rob.,  294;  The  Westmin- 
ster, 1  W.  Rob.2^285|^  The  Industiy^  8  Hogg,  206;  The  Mul- 
grave,  2  Ho^, 
man  r.  Sch.  jNorth  Carolina,  16  Peters,  46.) 


k,   mm- 


Summer,  886,  886 ;  The  Zephyr,  2  Hogg,  48 ;  The  Ganges,  1 
Kotes  of  Cases,  87 ;  The  Margaret,  2  B^g,  48,  note.) 


Third  PomL — The  libellants  err  in  supposingx  that  the  law 
of  nature,  which  enforces  the  saving  oi  Ufessek  duly,  has  any 
force  in  reltftion  to  ^e  saving  of  raoperty.    (The  Boston,  1 

Logg,  4" 

BTagff, 

JFhurth  Pdni.'T'J't  is  not,  as  claimed  by  the  libellants,  a  fiked 
and  invariable  rule,  that  salvage,  in  cases  of  derelict^  shall  not 
exceed  one-half  the  value ;  anc^  if  such  appeared  to  be  the  rule 
in  all  former  decisions,  the  present  is  a  new  case  in  all  its  fea- 
tores^nd  would  require  a  higher  compensation. 

X  This  moiety  practice  has  a  very  barbarous  origin,  and  is 
entitled  to  no  respect  The  autJiorities  all  show  that  it  has  no 
binding  force,  the  allowance  being  merely  discretionary.  (The 
Aquila,  1  -C.  Rob.,  41,  47,  and  note ;  1  Sumner,  214,  215 ;  1 
Story,  828 ;  1  Ware,  89 ;  The  Huntress,  1  Wallace,  jr.,  70.) 

IL  The  instances  of  salvage  service  to  be  found  in  the  books 
are  confined  to  the  highways  of  commerce,  and  within  com- 
paratively narrow  spaces. 

There  is  no  recorded  judgment  upon  the  salvage  to  be  al- 
lowed for  rescuing  property  from  snipwreck,  under  circum* 
stiinces  at  all  comparable  with  the  present  case.  (The  Martha, 
8  Sb^g,  484;  Elliotta,  2  Dodson,  75;  The  Effort,  8  Hagg,  166; 
L'Esperance,  1  Dodson,  49 ;  Sprdgue  v.  140  Bbls;  Flour,  1  Story, 
197 ;  Peisch  v.  Ware,  4  Cranch,  846 ;  The  Reliance,  2  Hag^,  90, 
note ;  The  Jubilee,  8  Hagg,  48,  note ;  The  Jonge,  6  Ch.  Kob., 
822 ;  Rowland  v.'  210  Bbls.  Oil,  7  Law  Rep.,  877 ;  The  Swan, 
1  W.  Rob.,  70.) 

Mfik  PomL — ^The  power  of  tiie  master  to  sell  in  a  case  of 
extreme  necessity,  allows  him  to  sell  as  he  may.  In  the  Polar 
regions,  where,  by  an  Invincible  and  irreversible  law  of  natuje, 
it  IS  impossible  to  perform  the  duly  of  agent  for  all  concerned, 
in  the  methods  usually  employed  within  the  territory  of  trade 
and  civilizatioQ,  he  may  stul  save  what  can  be  saved,  by  using 
sudi  means  as  present  themselves. 

Mr.  Lordf  for  the  appellees,  made  the  following  points: 
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Urtt  PomL — ^1.  The.  whole  traoBaction  was  in  its  nature  a 
aalyage  from  a  ship  in  hppelees  dirtrees  on  the  high  aeas,  and 
near  an  nninhabitM  coast;  with  a  master  and  crew  dependent 
on  the  other  ships ;  which  master  was  willing  and  haa  offered 
to  give  all  the  cargo,  in  order  to  he  taken  directly  home,  after  a 
three  jean  Toyage.  It  therefore  belongs  to  courts  of  admiralty 
to  m^[ge  it  by  its  own  roles  of  hnmani^,  I>pli57>  and  iustice. 

2.  m  all  cases  within  tl^e  admiralty  jurisdiction,  the  court, 
as  the  chancery  of  the  sea,  supervises  all  attempted  contracts, 
where  distress  of  a  ship  or  her  crew  enter  into  tne  transaction. 

8.  To  aUow  contracts  between  parties  dependent  for  ralvage 
service  and  salvors  to  be  valid,  would  deroat  the  jurisdiction 
of  admiralty  entirety.  (Oowel  v.  The  Brothers ;  Scnu]tz  v.  The 
Maiy,  Bee's  Sep.,  186, 187 ;  The  Emulous,  1  Bumn.  0.  C.  R, 
210 ;  The  Henry  Ewbank,  1  Sumn.,  416 ;  Bearse  v.  840  Pigs 
Copper,  1  Btory  tL,  828 ;  Laws  of  Oleron,  Ch.  IV,  (OodolpMn, 
art  4;  1  Peters  Aoul,  App..  art  4  and  art  9 ;)  The  Packet,  8 
.Kason  B.,  258,  260;  La  Isabel,  1  Dodson,  278;  The  Augusta. 
IDodson,  288 ;  8  Jurist,  716 ;  The  Westminster,  1 W.  Bob.,  280.) 

Second  FdnL-rrT!^^  foirm  of  sale  attempted  to  be  made  the 
means  of  divesting  the  property  of  the  wrecked  ship  and  cargo, 
was  invalid  in  law;  and,  in  substance  and  in  circumstance, 
fimudplent  as  to  the  own^ers  of  the  property. 

1.  There  was  no  market  nor  any  market  value  at  the  time 
and  place  of  sale,  whereby,  the  fbrm  of  a  sale  could  afford  any 
test  of  actual  value.  There  was  no  competition,  or  expectation 
of  it,  by  those  who  were  to  attend  the  sale ;  and  tne  whole 
question  of.  adeqjuacrf  of  price  or  reasonableness  of  conduct  is 
as  open  as  it  womd  have  been  without  the  formality ;  it  remains 
purdy  a  question  of  salvage.  (The  Tilton,  5  Mason  B.,  477 ; 
The  Barah  Ann,  2  Bumner,  217,  B.  C,  18  Peters  B.,  402.) 
.  '2.  The  form  of  a  sale  was  contrived,  arranged,  and  conduct- 
ed, not  by  the  master  of  the  wrecked  ship,  but  by  his  brother, 
tiie  master  ^  the  savins  ship,  and  his  associates,  masters  of  the 
other  ships,  to  whom  the  master  of  the  wrecked  ship  had  offer- 
ed to  abandon  all,  for  the  iake  of  a  speedy  passage  home. 
The  mabter  of  the  wrecked  slup  exercisea  no  power  of  sale  or 
other  power  wli^tever;  he  was  throughout  nassive,  and  with- 
ottt  the  spirit  or  means  of  resistance  to  any  aemand  whatever. 

8,  The  absence  of  all  arrangement  to  protect  the  interest  of 
the  sellers,  as  to  qua^ititjr^  security  for  price,  means  of  exami- 
nation of  detul  and  moae  of  selling,  would  havQ  avoided,  this 
form  of  a  sale,  if  made  under  any  circumstanceB.  In  all  par- 
ticulars of  quantity  saved,  value  of  proj>erty,  probability  of 
recovery,  or  of  lods,  the  transaction  remains  wholly  open  to  be 
Igea  as  in  a  case  of  salvage. 
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Third  JPrnt-^The  salyage  awarded  was  liberal,  and  flxDy 
and  generoasly  sufficient. 

1.  xhere  was  no  danger  worih  remnnerating ;  none  beyond 
any  shore  salvage. 

2.  There  was  no  generosity  of  motiye  in  the  salvors ;  but,  on 
Hie  contrary,  there  was  an  attempt  to  avoid  the  abjudication 
of  the  appropriate  salvage  tribunal,  and  actually  to  secrete  the 
whalebone,  the  part  of  the  saved  prc^rty  most  valuable  for 
the  purpose  of  transportation  home. 

8.  The  attempt  to  show  that  it  was  as  well  to  fill  up  the 
ships  by  catching  whales  and'  trying  out  the  oil,  as  bv  takine 
oil  and  whalebone  already  prepared  and  at  hand,  entirely  failec^ 
and  is  intrinsically  incrediole. 

4.  The  relations  between  the  {>arties  to  the  wrecked  ship 
and  cargo  and  the  two  saving  ships,  sho^Id  have  prevented, 
and  should  prevent,  the  latter  from  stripping  the  former, 
whether  by  a  pretended  sale  or  on  a  real  claim  of  salvage. 

6.  The  appellate  court  will  not  disturb  an  adjudication  of- 
aalvage,  unless  largely  erroneous.  (The  Sybil,  4  Wheaton,  98; 
Hobart  v.  Drogan,  10  Peters  I^,  108.) « 

Mr.  Justice  &BIEB  delivered  the  opinion  of  the  court. 

The  libellants,  owners  of  the  ship  Richmond  and  cargo,  filed 
the  libel  in  this  case  for  an  adjustment  of  salvage. 

They  allege,  that  -the  ship  Kichmond  left  the  port  of  Cold 
Spring,  Long  Island,  on  a  whaline  voyage  to  the  North  and 
South  Pacific  Ocean,  in  July,  184o ;  tihiat  on  the  2d  of  August, 
1849,  in  successful  prosecution  of  her  voyage,  and  having 
nearly  a  fiill  cargo,  she  was  run  upon  some  rocks  on  the  coaat 
of  Behrine's  Straits,  about  a  half  mile  fix)m  shore ;  that  while 
so  disablea,  the  whaling  ships  Elizabeth  Frith  and  llie  Panama, 
being  in  the  same  neighborhood,  and  about  to  return  home, 
but  not  havine  fall  cargoes,  each  took  on  board  some  seven  or 
eight  hundred  barrels  of  oil  and  a  laige  quantitg^  of  whalebone 
firom  the  Richmond';  that  these  vessels  have'  arrived  in  the  port 
of  Sag  Harbor,  and  their  owners  are  proceeding  to  sell  saidoil, 
ftc.,  without  a4ju0ting  or  demanding  salvage,  uigustly  setting 
up  a  pretended  sale  of  the  Richmond  and  ber  cargo  to  them  by 
her  master. 

The  libellants  pray  to  have  possession  delivered  to  them  of 
the  oil,  Ac,  or  its  proceeds,  if  sold,  subject  to  **  salvage  and 
JrOaW 

The  claimants,  who  are  owners  of  the  ships  Frith  and  Pana- 
ma, allege,  in  their  answer,  that  the  Itichmond  was  wholly  and 
irrevocaoly  wrecked;  that  her  officers  and  crew  had  abandoned 
her,  and  gone  on  a  barren  and  uniniiabited  shore  near  by;  that 
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there  were'  no  inhabitants  or  persons  on  that  part  of  the  globe, 
fiom  whom  any  relief  conld  be  obtained,  or  who  would  accept 
her  cargo,  or  take  charm  thereof,  for  a  salvage  compensation ; 
that  the  caigo  of  the  jEtichmond,  though  yalnable  in  a  good 
xoilBrket,  was  of  little  or  no  value  where  she  lay;  that  the  sea- 
son during  which  it  was  practicable  to  remain  was  nigh  its 
close ;  th^t  the  entire  destruction  of  both  vessel  and  cargo  was 
inevitable,  and  the  loss  of  tlie  lives  of  the  crew  almost  certain ; 
that,  under  these  circumstances^  the  master  of  the  Richmond 
concluded  to  sell  the  vessel  at  auction,  and  so  much  of  her  cargo 
as  was  desired  b^  the  ])ersons  present,  which  was  done  on  the 
following  day,  with  the  assent  of  the  whole  ship's  company. 

Bespondents  aver  tbat  this  sale  was  a  fidr,  honest,  and  valid 
sale  of  the  property,  made  from  necessity,  in  good  faith,  and 
for  the  best  interests  of  all  concerned,  and  that  they  are  the 
rightful  and  bona  fide  owners  of  the  portions  of  the  cargo 
lespecjively  purchased  by  them. 

The  District  Court  decreed  in  favor  of  claimants ;  on  appeal 
to  the  Circuit  Court,  this  decree  was  reversed ;  the  sale  was 
pronounced  void,  and  the  respondents  treated  as  salvors  only, 
and  permitted  to  retain  a  moiety  of  the  proceeds  of  the  prop- 
erty as  salv^age. 

The  claimants  have  appealed  to  this  court,  and  the  questions 
proposed  for  our  consideration  are,  1st,  whether,  under  the  pe- 
culiar circumstances  of  this  case,  tiie  sale  should  be  treated  as 
conferring  a  valid  title ;  and,  if  not,  2d,  whether  the  salvage 
allowed  was  snfScient. 

1.  In  the  examination  of  the  first  question,  we  shall  not  in- 
qtdre  whether  there  is  any  truth  in  the  allegation  that  the 
master  of  the  Bichmond  was  in  such  a  state  of  bodily  and 
mental  infibrmity  as  to  render  him  incapable  of  acting ;  or 
wbeflier  he  was  ^vemed  wholly  by  the  undue  in^uence  and 
Bui^^estions  of  his  brother,  the  master  of  the  Friths  For  the 
decision  of  this  point,  it  will  not  be  found  necessarv  to  impute 
to  him  either  weakness  of  intellect  or  want  of  good  faith. 

It  cannot  be  doubted  that  a  inaster  has  power  to  sell  both 
vessel  and  cargo  in  certain  cases  of  absolute  necessity.  This, 
though  now  the  received  doctrine  of  the  modem  English  and 
^American  cases,  has  not  been  universally  received  as  a  princi- 
le  of  maritime  law.  The  Constilado  del  Mare  (art.  253)  allows 
lie  master  a  power  to  sell,  when  a  vessel  becomes  unseaworthy 
fix>m  age;  wmle  the  laws  of  Oleron  and  Wisby,  and  the  ancient 
French  ordinances,  deny  such,  power  to  the  master  in  any  case. 
The  reason  ^ven  by  Valin  is,  that  such  a  permission,  under 
any  circumstances,  would'  tend  to  encourage  naud.  But,  while 
the  power  is  not  denied,  its  exercise  should  be  closely  scruti- 
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nized  by  the  conrt)  leat  it  be  abuaed.  Without  pretending  to 
enumerate  or  clr88if|r  the  multitude  of  cases  on  this  subject^  or 
to  state  all  the  possible  conditions  under  whidb  this  necessitj 
may  exist,  we  may  say  that  it  is  applied  to  cases  where  the 
vessel  is  disabled,  stranded,  or  sunk ;  where  the  ma&ter  has  no 
means  and  can  ndse  no  ftinds  to  repair  her  so  as  to  prosecute 
his  voyage ;  yet,  where  the  apes  reeuperandi  ma^  have  a  value 
in  the  market,  or  the  boats,  ue  anchor,  or  the  rigging,  are  or 
may  be  saved,  and  have  a  value  in  market ;  where  the  caigo, 
though  damaged,  has  a  value,  because  it  has  a  market,  ana  it 
maybe  for  the  interest  of  aU  concerned  that  it  be  sold.  All 
the  cases  assume  the  fact  of  a  sale,  in  a  civilized  country,  where 
men  have  money,  where  there  is  a  market  and  competition. 
They  have  no  application  to  wreck  in  a  distant  ocean,  where 
the  property  is  derelict,  or  about  to  become  so,  and  the  person 
who  has  it  in  his  power  to  save  the  creW  and  salve  the  cam> 
prefers  to  drive  a  bargain  with  the  master.  The  necessity  m 
such  a  case  mav  be  imperative,  because  it  is  the  price  of  saiety, 
but  it  is  not  of  that  character  which  permits  the  master  to  ex- 
ercise this  power. 

As  many  of  the  circumstances  attending  this  case  are  pecu- 
liar and  novel,  it  may  not  be  improper  to  give  a  brief  statement 
of  them.  The  Richmond,  after  a  ramble  of  three  years  on  the 
Pacific,  in  pursuit  of  whales,  had  passed  through  the  sea  of 
Anadin,  and  was  njear  Behring's  Straits,  in  the  Arctic  ocean, 
on  the  2d  of  August,  1849.  She  had  nearly  completed  her 
cargo,  and  was  about  to  return ;  but,  during  a  thicK  fog,  she 
was  run  upon  rocks,  within  half  a  mile  of  the  shore,  and  in 
a  situation  from  which  it  was  impossible  to  extricate  her. 
The  master  and  crew  escaped  in  their  boats  to  the  shore,  hold- 
ing ck>mmunication  with  the  vessel,  without  much  difficulty 
or  danger.  They  could  probably  have  transported  the  cargo 
to  the  aeach,  but  this  would  have  been  unprpfitable  labor,  as 
its  condition  would  not  have  been  improved.  Though  saved 
from  the  ocean,  it  would  not  have  been  safe.  The  coast  was 
barren ;  the  few  inhabitants,  savages  and  thieves.  This  ocean 
is  navigable  for  only  about  two  months  in  the  year ;  during 
the  remainder  of  the  year  it  is  sealed  up  with  ice.  The  winter 
was  expected  to  commence  within  fifteen  or  twenty  days,  at 
fiEirthest.  The  nearest  port  of  safetv  and  eeneral  commercial 
intercourse  was  at  the  oandwicli  Islands,  five  thousand 
distant.  Their  only  hope  of  escape  from  this  inhospitable 
gion  was  by  means  of  other  whaling  vessels,  which  were  known 
to  be  cruising  at  no  great  distance,  and  who  had  been  in  com* 
pany  with  the  Richniond,  and  had  pursued  the  same  course. 

On  the  6th  of  August  the  fog  eleiured  o£^  and  tlie  ship  Elisa- 


DECEMBEB  TERM,  1856.  169 


beth  Frith  was  seen  at  a  short  distance.  The  officers  of  the 
Bidunond  immediately  went  on  board,  and  the  master  informed 
the  master  of  the  Friw  of  the  disaster  which  had^  befaUen  the 
Bichmond.  He  requested  him  to  take  his  crew  on  board,  and 
said,  '^  Yon  need  not  whale  any  more ;  there  is  plenty  of  oil 
there,  wludhi  ^rou  may  take,  and  get  away  as  soon  as  possible/' 
On  ti^e  following  day  they  took  on  boara  the  Frith  about  800 
barrels  oil  from  the  Bichmond.  On  the  6th,  the  Panama 
and  the  Jui^ior  came  near;  the^  had  not  quite  completed  their 
cpiffoes ;  as  there  was  more  oil  in  the  Bichmond  than  they 
comd  all  take,  it  was  proposed  that  they  also  should  complete 
their  cargoes  in  the  same  way.  Captain .  Tinkham,  of  Hie 
Junior,  proposed  to  take.part  of  the  crew  of  the  Bichmond,  and 
said  he  would  take  part  of  the  oil,  *^  provided  it  was  put  up 
and  sold  at  auction.  In  pursuance  of  this  suggestion,  adver- 
tisements were  posted  on  each  of  the  three  vessels,  signed -fty 
or /or  the  master  of  the  Bichmond.  On  the  following  day  the 
forms  of  an  auction  sale  were  exacted;  the  master  of  the  Frith 
biddine  one  dollar  per  barrel  tor  as  much  as  he  needed,  and 
the  others  seventy-nve  cents.  The  qlhip  and  tackle  were  sold 
for  five  dollars ;  no  money  was  paid,  and  no  account  kept  or 
biU  of  sale  made  out  Each  vessel  took  etiough  to  complete 
her  cargo  o^  oil  and  bone.  The  transfer  was  effected  in  a 
couple  of  days,  with  some  trouble  and  labor,  but  little  or  no 
risk  or  danger,  and  the  vessels  immediately  proceeded  on  their 
-voyage,  stoppinj^as  usual  at  the  Sandwich  blands. 

Now,  it  IS  evident,  from  this  statement  of  the  fiakfts,  that,  'al- 
though the  Bichmond  was  stranded  near  the  shore  upon  which 
l\er  crew  and  even  her  cargo  mieht  have  been  savea  from  tibe 
dangers  of  the  sea,  thOT  were  reiJly  in  no  better  situation  as  to 
ultimate  safety  than  if  foundered  or  disabled  in  the  midst  of 
the  Pacific  ocean.  The  crew  were  glad  to  escape  with  their 
Uy6S.  The  ship  and  cargo,  though  not  actually  aerelict,  must 
necessarily  have  been  abandonecL  The  contrivance  of  an  auc- 
tion sale,  under  such  circumstances,  where  the  master  of  the 
Bichmond  was  hopeless,  helpless,  and  passive— where  there 
was  no  market,  no  money,  no  competition-f-where  one  party 
had  absolute  power,  and  the  other  no  choice  but  submission — 
where  the  vendor  must  take  what  is  offered  or  get  nothing — ^is 
a  transaction  which  has  no  characteristic  of  a  valid  contract 
It  has  been  contended  by  the  claimants  that  it  would  be  a 
neat  hardslup  to  treat  this  sale  as  a  nullity,  and  thus  compel 
them  tb  assume  the  character  of  salvors,  because  they  were 
net  bound  to  save  this  property,  especially  at  so  great  a  dis- 
tance from  any  port  of  safety,  and  in  a  place  where  they  could 
have  completed  their  cargo  in  a  short  time  from  their  own 
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catchingBy  and  where  salvage  would  be  no  compensation  for 
the  loss  of  this,  opportunity.  The  force  of  these  arguments 
is^  fally  appreciated,  but  we  think  they  are  not  fmly  sua* 
tained  by  the  &cts  of  the  case.  Whales  may  have  been 
plenty  around  their  vessels  on  the  6th  and  7th  of  August, 
out,  judging  of  the  future  from  the  past,  the  anticipation 
of  filling  up  their  cargo  in  the  few  days  of  the  season  in  which 
it  would  be  safe  to  remain,  was  very  uncertain,  and  barely 
probable.  The  whales  were  retreating  towards  the  north  pole, 
where  they  could  not  be  pursued,  and,  though  seen  in  num- 
bers on  one  day,  they  would  disappear  on  the  next ;  and,  even 
when  seen  in  greatest  numbers,  their  capture  was  uncertain. 
By  this '  transaction,  the  vessels  were  enabled  to  proceed  at 
once  on  their  home  voyage ;  and  the  certaintv  of  a  liberal  sal- 
vage allowance  for  the  property  rescued  will  be  ample  com- 
pensation for  the  possible  chance  of  ereater  profits,  by  refusing 
their  assistance  in  saving  their  neighoor's  property. 

It  has  been  contended,  also,  that  the  sale  was  justifiable  and 
valid,  because  it  was  better  for  the  interests  of  all  concerned 
to  accept  what  was  offered,  than  sufier  a  total  loss.  But  this 
arrament  proves  too  much,  as  it  would  justify  every  sale  to  a 
sahror.  Courts  of  admiralty  will  enforce  contracts  made  for 
salvage  service  and  salvage  compensation,  where  the  salvor 
has  not  taken  advantage  or  his  power  to  make  an  unreasona- 
ble bargain ;  but  they  will  not  tolerate  the  doctrine  that  a 
salvor  can  take  the  adyantage  of  his  situation,  and  avail  him- 
self of  the  calamities  of  others  to  drive  a  bargain ;  nor  will  they 
permit  the  performance  of  a  public,  duty  to  be  turned  into  a 
traffic  of  profit.  (See  1  Sumner,  210.)  The  general  interests 
of  commerce  will  oe  much  better  promoted  by  requiring  the 
salvor  to  trust  for .  compensation  to  the  liberal  recompense 
usually  awarded  by  courts  for  such  services.  We^  are  of  opin- 
ion, therefore,  that  the  claimants  have  hot  obtained  a  valid 
titie  to  the  property  in  dispute,  but  must  be  treated  as  salvors. 

2.  As  to  the  amount  of  salvage. 

While  we  assent  to  the  general  rule  stated  by  this  court,  in 
Hobart  v.  Dorgan,  (10  Peters,  119,)  that  ^^it  is  aminst  policy 
and  public  convenience  to  encourage  appeals  of  this  sort  in 
matters  of  discretion,"  yet  it  is  equally  true,  that  where  the 
law  gives  a  party  an  appeal,  he  has  a  right  to  demand  the  cpi^- 
scientious  judgment  of  the  appellate  court  on  every  question 
arising  in  the  cause.  Hence  many  cases  are  to  be  found  where 
tihe  appellate  court  have  either  mcreased  or  diminished  the 
aUowance  of 'salvage  originally  made,  even  whcire  it  did  not 
"violate  any  of  the  just  principles  wluch  should  regulate  the 
subject"    (See  The  Thetis,  2  Enapp,  410.) 
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Where  it  is  not  fixed  by  statute,  the  amoant  of  salvage  must 
neoessarily  Test  on  an  enlaiged  discretion,  according  to  the 
cirooikistances  of  each  case.   . 

The  case  before  us  is  properly  one  of  derelict  In  sach  cades, 
it  has  frequently  been  asserted,  as  a  general  rale,  that  ^e  com- 
pensation shoold  not  be  more  than  half  nor  less  than  a  third 
of  the  property  saved.  Bat  we  agree  with  Dr.  Loshington, 
(The  Florence,  20  E.  L.  and  C.  B.,  622,]  '<that  the  rewaitl  in 
aerelict  cases  should  be  governed  by  the  same  principles  as 
other  salvwe  cases — ^namely,  danger  to  propert;^,  value,  risk  of 
life,* skill,  labor,  and  the  duration  of  *tae  service;'*  and  ^that 
'<no  valid  reason  can  be  assigned  for  fizine  a  reward  for 
salvins;  derelict  property  at  a  moiety  or  any  given  proportion; 
and  that  the  true  principle  is.  adequate  reward,  accorain^  to 
tiiie  circumstances  of  the  case.  (See,  alsoj  The  Thetis,  cited 
above.) 

The  peculiar  circumstances  of  this  case,  which  distinguish  it 
0rom  all  others,  and  which  would  justify  the  most  liberal  allow* 
ance  for  sidvage,  is  the  distance  from  the  home  port,  twenty- 
seven  tiiousand  miles;  and  from  the  Sandwich  Islands,  the 
nearest  port  of  safety,  five  thousand  miles.  ^The  transfer  of 
the  property  from  the  wreck  required  no  extraordinary  exer- 
tions or  hazards,  nor  any  great  delay.  The  greatest'  loss  in- 
curred was  the  possible  chance,  that  before  the  season  closed 
•in,  the  salving  vessels  might  have  taken  a  full  carjro  of  Iheir 
own  oiL  But  we  think  uiis  uncertain  and  dou^btral  specula- 
tion wiU  be  fisdrly  compensated  by  the  certainty  of  a  moietv 
of  the  salved  property  at  the  first  port  of  safety. ,  The  Ubel- 
lants  claim  only  the  balance,  ^^  after  deducting  salvage  ind 
frdghtj'*  conceding  that,  under  the  circumstances^  the  salvors 
were  entitled  to  both.  When  the  propertv  was  brought  to  a 
port  of  safety,  the  salvage  service  was  complete,  and  the  salvors 
should  be  aUowed  freight  for  carrying  the  owners'  moiety  over 
twenty  thousand  miles  to  a  better  market,  at  the  home  port 
Ab  this  case  has  presented  very  unusual  circumstances,  and  as 
we  think  the  claimants  have  acted  in  eood  fiiith  in  making 
their  defence,  all  the  taxed  costs  shoula  be  paid  out  of  the 
Amd  in  court 

The  case  is  therefore  remitted  to  the  Circuit  Court,  to  have 
the  amount  due  to  each  party  adjusted,  according  to  the  prin- 
ciples stated. 

Order* 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  fit>m  the  Circuit  Court  of  the  United  States  for  the 
southern  district  of  New  York,  and  wits  argued  by  counseL 
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On  conrideration  whereof^  it  is  now  here  ordered  and  decreed 
by  tlu8  cou^  that  the  decree  of  the  said  Circuit  Oonrt  in  thiB 
cause  be  and  the  same  is  hereby  reversed,  and  that  tUa  cause 
be  and  the  same  is  hereby  remanded  to  the  said  Circuit  Courti 
with  directions  to  have  the  amount  due  to  each  party  a^usted, 
according  to  the  principles  stated  in  the  opinion  of  this  courti 
and  that  all  the  costs  of  said  cause  in  tnis  court,  and  in  the 
Circuit  and  District  Courts,  be  paid  out  of  the  ftind  in  the  said 
Circuit  Court 


E.  J.  DUPONT  DB  KbMOITBB  &  CO.,  LiBBLLANTS  ABB  ApPBLLABTS, 

V.  John  Yabce  et  al.,  Claimabts  of  thb  Bbio  Abb  Eliza- 

BBTH. 

To  be  Mftworthj  u  ntpeets  cargo,  the  holl  of  a  Tesael  miiet  be  to  tight,  itaneh, 
•ad  itroSg,  M  to  retift  the  oi^iiiMj  actioB^  of  the  lea  during  the  TOTtgei  wi^ 
out  demege  or  loti  of  cergo. 

A  Jettiton,  rendered  neceieaiy  hj  a  peril  of  the  tea,  it  a  loee  bj  eiieh  peril  within 
the  meaning  of  the  exception  contained  in  billi  of  lading— aliier,  if  nniee 
worthineei  of  the  Teeeel  canted  or  oontribntod  to  the  neoettitj  for  the  Jettiton. 

The  owner  of  cargo  jettitoned  bat  a  maritime  lien  on  the  Teiiel  for  the  oontribs- 
toiy  there  dne  mmi  the  Tcttel  on  an  a^inttment  of  the  general  aTerage,  which 
Uen  maj  be  enforced  bj  a  proceeding  in  rem  in  the  admiraltf . 

Where  the  libel  alleged  a  tbipment  of  cargo  under  a  bill  of  lading,. and  Itt  non-de- 
liTory,  and  prajed  procett  againtt  the  Tcttel,  and  the  answer  tet  up  a  Jettiton 

'  rendered  necettaiy  hj  a  peril  of  the  tea,  and  thit  defentire  allegation  wat  tot- 
tained  bj  the  court,  it  wat  held  that  the  libellant  wat  entitled  to  a  decree  for 
the  conteibutorj  thm  of  general  average  dne  from  the  TctteL 

There  are  no  technical  mlet  of  yariance  or  departure  in  pleading  in  the  admiral^. 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  eastern  district  of  Louisiana,  sitting  in  adtni- 
•ralty* 

As  many  points  were  decided  by  this  court  which  were  not 
jaised  in  uie  court  t>elow,  it  is  j^roper  to^  explain  to  the  reader 
how  this  happened ;  and  this  will  oest  be  done  b j  traicing  the 
history  of  the  case  from  its  commencement. 

In  December,  1852,  Dupont  de  Kemours  ft  Co:  shipped  at 
4heir  whar^  on  the  river  JDelaware^  an  invoice  of  ^unpowd^ 
in  kegs,  ftc,  the  value  at  the  place  of  shipment  bemg,  by  the 
invoice,  f  6,825.  The  articles  were  shipped  on  board  Ihe  Ann 
Elizabeth,  bound  to  New  Orleans,  and  owned  by  the  claimants 
in  this  cause.  Two  bills  6f  lading  were  signed  by  the  ^nate^ 
imd  delivered  to  the  shippers.  The  brig  sailed  on  December 
21,1852. 

After  th^  arrival  of  the  vessel  at  New  OrleanSi  the  shippers 
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iDed  a  libel  in  the  District  Court  of  the  United  States  for  the 
eftstem  district  of  Louisiana^  alleg^g  that  the  following  pack- 
ages were  missing,  viz : 

972  kegs  powder,  at  $4.50 •  $4,874.00 

668  huff       do.  2.87}-    .....    1,887.18 

99  quarter  kegs,    -    1.88| 182.41 

12  cases  canister,      7.75   ......       .98.00 

1,646  packages.  $5,986.54 

The  libellants  therefore  held  the  vessel  to  her  eeneral  r^ 
sponsibiliW  for  the  non-deliveiy  of  the  articles,  and  filed  the 
biUs  of  lading  as  exhibits. 

After  the  usual  proceedings  in  admiralty,  John  Yance,  nuul- 
ter  and  part  owner  of  the  brig,  intervening  for  his  own  inter- 
est^ and  for  the  interest  of  the  other  owners  of  the  brig,  filed 
his  answer  in  June,  1858.  In  this  answer,  he  gave  a  narrative 
of  l^e  voyage,  and  alleged  that  the  articles  in  question  were 
thrown  overboard  for  the  safety  of  the  vessel,  and  ^'that  unless 
the  same  had  been  thrown  over,  your  respondents  believe  and 
so  allege,  that  the  vessel  would  liave  filled  and  gone  down.'' 
.  This  answer  was  sworn  to  bv  the  proctor  ami  agent  of  re- 
spondent, as  being  true  to  the  best  or  his  belief  or  knowledge. 
.  Evidence  was  *taken  on  both  sides.  For  the  libellants,  it 
consisted  of  the  testimony  of  two  persons  in  Delaware  to  prove' 
the  shipment,  and  the  testimony  of  two  persons  in  Kew  (te- 
leans  to  prove  the  unseaworthiness  of  the  vessel,  from  examine 
ations  made  after  her  arrival. 

For  the  claimants,  the  evidence  consisted  of  the  notarial  pro- 
test of  the  captun,  mate,  and  three  of  the  crew;  and  also  the  tes- 
timony of  a  stevedore,  who  unloaded  the  vessel,  to  diow  her 
soynd  condition; 

Upon  this  evidence,  tiie  cause  came  on  for  trial,  w:hen  the 
distnct  Judge  decreed  against  the  stipulators  for  $5,986.64^ 
less  1270.96  freirilt,  equal  to  $5,665.59|  with  interest  firom 
16th  January,  1868,  and  costs.  ^ 

Upon  motion  of  the  proctor  for  the  claimants,  a  rehearing 
was  sranted,  and  fresh  .evidence-  was  taken.  On  the  part  ox 
the  fibellanto,  it  consisled  of  the  depositions  of  two  persons 
living  in  Kew  Orleans,  to  prove  the  value  of  the  powder;  and 
on  the  part  of  tbe  claimants,  the  depositions  of  uiree  persons 
living  in  Kew  Orleans^  who  were  not  on  ,board  of  theanip  dn- 
rinift  the  voyage.  Two  testified  to  the  c6hdition  of  llie  vessd, 
ana  tibe  third  to  some  proceedings  respecting  an  avera^  bond! 

"With  this  additional  evidence,  the  case  came  up  agam,  when 
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the  district  judge  decided  that  the  notarial  protest  must  he 
jected  as  evidence,  and  that,  upon  its  hein^  thrown  oat,  there 
was  nothing  at  all  to  prove  the  &ct  of  the  jettison*  He  ther^ 
fore  adherM  to  his  former  decree.  The  claimants  appaded  to 
the  Circuit  Court 

In  the  Circuit  Court,  additional  evidence  was  taken  on  the 
part  of  the  claimants,  viz :  the  depositions  of  five  persons,  two 
of  whom  were  not  on  hoard,  hut  testified  as  experts ;  and  of 
the  three  who  were  on  hoard,  two  were  passengers,  and  the 
third'  was  one  of  the  crew.  These  three  testified  to  the  £dct  of 
the  jettison,  and  the  circumstances  under  which  it  was  made, 
and  gave  a  narrative  of  the  voyi^. 

l^en  the  case  came  up  for  trial  before  the  circuit  judge,  he 
decreed  that  the  claimants  had  sustained  their  answer,  and  dis- 
missed the  libel,  each  party  paying  his  own  costs. 

The  libellants  appealed  to  the  court 

It  was  amied  by  Mr.  Qerhard  for  the  appellants,  and  Mr. 
Bayard  for  the  claimants. 

Mr.  6^erAard  contended — 

1.  That  the  vessel  was  not  seaworthy  at  the  commencement 
of  the  voyage,  and  that  therefore  the  owners  were  responsi- 
ble for  the  total  loss  of  the  articles  thrown  overboard. 

2.  That  there  was  such  a  neglect  of  proper  precaution  during 
the  v^P^  ^  to  make  the  vessel  responsible. 

8.  That  if  the  vessel  should  be  held  to  have  been  seaworthy, 
and  the  jettison  should  be  deemed  to  have  been  justified  by 
the  violence  of  the  seas,  still  it  was  the  duty  of  the  master,  on 
his  arrival  at  the  port  of  destination,  to  have  the  general  aver- 
age adjusted  for  a  ffeneral  coAtribution.  (8  Kent's  Com.,  244; 
11  Johnson,  828 ;  Abbott  on  Shipping,  part  IV,  chap.  X,  sec 
14^th  American  £d.,  p.  611,  note  1 ;.  8  Sumner,  808.) 
The  argument  on  this  point  was  concluded  Ihus : 
Kow,  it  is  admitted  by  the  respondents '  that  the  libcillants 
should  be  paid  for  their  goods  which  were  jettisoned.  They 
are  entitiea  to  be  recompensed,  either  in  whole  by  the  captain 
and  owners  of  the  brig,  or  in  part  by  the  contribution  of  the 
ship,  fireight,  and  caigo,  in  general  average.  But  how  can  the 
libellants  proceed  to  collect  their  iiro  rala  contribution  in  sen- 
era!  average,  when,  by  the  acts  of  the  captain,  his  gross  mult 
and  inexcusable  negligence,  they  are  entirely  precluded  firom 
pursuing  this  course?  Where  is  the  bond  to  secure  them? 
How  many  of  the  consinieos  are  mere  agents  for  merchants 
living  along  the  whole  Mississippi  valley?  How  many  are 
insolvent?    What  are  their  names?    Why  did  not  the  claim- 
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ants  deposit  in  coxurt  the  amount  they  acknowledge  they  owe 
by  the  statement  of  their  own  a^oster? 

This  neglect  of  the  captain  has  made  the  owners  liable.  (See 
La  Code  2,  972 ;  4  Boolay  Paly,  592-.'8.) 

Mr*  Biam^B  ^ints  were  the  following: 

!E^sU  The  bng  was  seaworthy  at  the  time  she  commenced 
her  voyage^  being  sufficient  in  all  reroects  for  the  voyage^  well 
manned,  and  furnished  with  sails  ana  all  neoessaiy  furmtnip, 
and,  being  sq,  reasonably  suffident  for  the  Toyaffe,  the  necea- 
flily  for  the  jettison  of  part  of  the  cargo,  to  save  we  yessel  and 
the  residue  of  the  cargo,  cannot  be  met  by  the  allegation,  that| 
with  a  stouter  yeiBsel,  or  one  better  manned,  the  necessity  tor 
the  jettLion  might  not  have  occurred.  (GonUing's  Adm.,  pp. 
164, 165;  1  Curtis;  pp.  16S,  166.) 

Second.  The  testimony  shows  that  the  necessity  for  the  jetti- 
son did  not  arise  from  the  worm-holes  which  were  disooyered 
after  the  arriyal  of  the  yessel  in  port,  as  the  pumps  were  abund- 
antly able  to  oyeroome  any  danger  which  coula  possibly  arise 
from  such  a  source. 

Third.  The  fiulure  of  the  master  to  use  proper  exertions  to 
baye  the  ayer^  account  adjusted,  does  not  render  the  briff  or 
owners  liable  tor  the  loss  by  jettison,  nor  is  any  claim  macfo  in 
the  libel  for  an  allq^  negugence  of  the  master  in  this  re- 
apect. 

^burtk.  The  claim  of  the  libellants  for  contribution  against 
the  other  shippers  and  the  owners,  is  not  affected  by  the  uudiea' 
of  the  master,  out  the  contribution  may  be  recoyered  either  by 
asuit  in  equity  against  all,  or  by  seyeral  suits  at  law  against 
each  psrty  who  ought  to  contribute;  nor  is  the  right  of  the 
sufferer  affe<Jted  by  the  deliyery  of  the  carso  to  the  respectiye 
oonsiKuees  without  taking  an  ayerage  bond.  (AbK  on  Bhip., 
pp.  207,  208.)  ' 

El^lh.  The  measure  of  dama^^  where  the  ccmtract  of  af> 
itment  is  not  performed,  is  i>roperly  the  yidue  of  the 
at  the  port  of  shipment,  with  interest  for  the  time  when 
^   mght  to  have  been  deliyered.    (Cionk.  Adm.,  p.  185,  et 
seq.) 

Mr.  Justice  CITRTIS  deliyered  the  opinion  of  the  court 
This  is  an  appeal  from  a  decree  of  Ihe  Circuit  Court  of  the 
United  States  for  the  eastern  district  of  Louisiana. 

The  libel  alleges  that  the  appellants  shipped  on  board  the 
brig  Ann  Elisabeth,  at  Wilmington,  in  the  State  of  Delaware^ 
a  l£rge  quimtitf  of  |^powder,  to  be  carried  to  New  Orleans^ 
in  the  State  of  Louisiana;  and  that,  on  the  shipment  thereof 
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bills  of  lading,  in  the  usaal  form,  were  aigned  by  the  master 
of  the  bri^ ;  that,  according  to  the  invoioes  of  the  merchandiae 
specified  m  the  bills  of  kdiug,  its  value  was  $T,288.75;  that 
on  the  arrival  of  the  brig  at  New  Orieans,  the  libellants  required 
the  delivery  of  the  merchandise  thus  shipped,  but  tiiey  received 
onlv  a  uart  thereof;  and  that  the  part  not  delivered  consisted 
of  1,646  packages,  which,  according  to  the  same  invoice  valua* 
tion,  amounted  to  the  sum  of  $6,9S6.54. 

The  libel  further  alleges  that  no  part  of  that  sum  has  been 
paid  to  the  libellants ;  and  it  ptays  process  against  the  brie, 
and  a  decree  for  the  damages  thus  demanded,  and  for  sudi 
other  relief  as  shall  to  law  and  justice  appertain. 

'  The  master  of  the  brig,  intervening  for  his  own  interest  and 
that  of  his  part-owners,  admits  that  the  shipment  of  goods  was 
made,  as  alleged  in  the  libel ;  but  propounds  that,  in  the  course 
Cf£  the  voyage,  it  became  necessary,  for  the  safety  of  all  con- 
oemed,  through  the  perils  and  dangers  of  the  seas,  to  make  a 
jettison  of  that  part  of  the  libeUant's  goods  which  were  shipped 
and  not  delivered. 

The  first  (juestion  is,  whether  the  claimant  has  shown,  in 
support  of  his  defensive  allegation,  that  the  jettison  was  occa- 
sioned by  a  peril  of  the  sea.  If  it  was,  then  the  carrier  is 
exonerated  from  the  delivery  of  the  merchandiae,  and  has  only 
to  respond  for  that  part  of  its  value  which  is  his  just  contribn- 
toiy  imare  towards  indemnity  for  the  common  loss  by  ^e- 
jettiBon.  A  jettison,  the  necessity  for  which  was  occasioned 
solely  by  a  peril  of  the  sel^  is  a  loss  by  a  i>eril  of  the  se%  and 
withm  tne  exception  contuned  in  the  bill  of  lading. 

But,  if  the  unseaworthiness  of  the  vessel,  at  the  time  of 
sailing^  on  the  voyage,  caused,  or  contributed  to  produce,  the 
necessity  for  the  jettbon,  the  loss  is  not  within  the  exception 
of  perils  of  the  seas. 

That  there  was  such  a  necessity  for  this  jettison  as  justified 
tbe  master  yi  making  it,  we  think,  is  proved.  In  the  case  of 
Lawrence  v.  Mintum,  (17  How.,  109,)  this  court  had  occasion 
to  consider  the  extent  of  the  authority  of  the  master  to  make 
a  jettison.  We  then  held,  that  *^  if  he  was  a  competent  master; 
if  an  emergency  actually  existed,  calling  for  a  decision  whether 
to  make  a  lettison  of  a  part  of  the  cargo ;  if  he  appears  to  nave 
arrived  at  his  decision,  with  due  deliberation,  by  a  fieiir  exercise 
of  his  skill  and  discretion,  with  no  unreasonable  timidity,  and 
with  an  honest  intent  to  do  his  duty,  the  jettison  is  bwfuL 
It  will  be  deemed  to  have  been  necessary  for  the  common 
safety,  because  the  person  to  whom  tbe  law  has  intrusted 
authority  to  decide  upon  and  make  it,  has  duly  exercised  that 
authority." 
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We  find  the  case  at  bar  is  within  this  role.  We  do  not 
detail  l3ie  evidence,  becanae  the  anthorily  of  the  master  to 
make  the  jettison  has  not  been  seriously  controverted. 

This  part  of  the  case  tarns  upon  the  odier  inquiry,  whether 
the  vessel  was  unseaworthy  for  the  voyage  when  it  was  beffun. 
,  It  is  the  hull  of  the  vessel  which  is  alleged  to  have  been 
unseaworthy.'  To  constitute  seaworthiness  of  the  hull  of  a 
vessel  in  respect  to'  cargo,  the  hull  must  be  so  tight,  stanch, 
and  strong,  as  to  be  competent  to  resist  all  ordinaiy  action  of 
tiie  sea>  and  to  prosecute  and  complete  the  voyage  without 
damage  to  the  car^  under  deck. 

If  a  vessel,  dunng  the  vo^a^e,  has  leaked  so  much  as  to 
injure  the  cargo,  or  render  a  jettison  of  it  necessary,  one  mode 
of  testing  seaworthiness  is,  to  ascertain  what  defects,  occasion* 
ing  leakage,  were  found  in  the  vessel  at  the  end  of  the  voyage ; 
aim  then  to  inquire  which  of  those  defects  are  attributable  to 
perils  of  the  seas,  encountered  during  the  voyage,  and  whidi, 
if  any,  existed  when  it  was  begpm;  and,  if  any  of  the  latter  be 
found,  the  remaining  inquiry  is,  whether  they  were  such  as  to 
render  the  vessel  incompetent  to  resist  the  ordinaiy  attacks  of 
the  sea,  in  the  course  of  the  particular  voyage,  without  damage 
or  loss  of  cargo. . 

This  vessel,  on  her  arrival  at  New  Orleans,  was  taken  into 
dock^  and  examined.  She  was  found  to  be  a  new  vessel,  and 
Hiat  she  had  been  strained.  A  but,  about  midships,  %t  or  near 
the  third  or  fourth  streak,  was  started.  The  hopd-eads  forward 
were  also  strained,  and,  on  trial,  it  was  found  tiiey  vould  take 
i^ut  a  thread  of  oakum.  , 

Two  worm-holes  were  also  found  in  her  bow,  about  three- 
Mghths  of  an  inch  in  diameter — one  about  three  streaks  from 
^e  keel,  the  other  a  little  higher  up.  As  the  vessel  was  new, 
there  seems  to  be  no  doubt  these  holes  were  in  the  plank  when 
put  on  the  vessel,  but  from  some  cause  remained  undiscovered. 

The  vessel  sailed  from  Wilmington  on  the  afternoon  of  tiie 
21st  of  December,  1852.  The  wind  being  northeast  and  strong, 
the  vessel  ^came  to  anchor  at  Reedy  Island,  and  on  tlie  2lSa 
proceeded  to  sea.  The  master,  being  a  part-owner  and  claim* 
ant,  has  not  been  examined.  The  first  offieer  appears  to  have 
died  before  the  proofs  were^  taken  in  the  Circuit  Court  No 
account  Ib  give**  of  the  second  officer  or  the  crew,  except  one 
seaman,  who,  together  with  two  passengers,  have  been  exam* 
ined  on  the  part  of  the  claimants^  to  prove  the  occurrences  of 
the  voyage.  It  would  have  been  mpre  satisfactory  to  have  had 
the  evidence  of  one  or  more  officers  of  the  vessel,  and  especially 
of  the  mate,  with  his  log-book.  Still,  these 'three  witnesses  do 
aatisfiEtetorily  show,  that  on  the  night  of  the  28d  of  December, 
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the  brig  encountered  a  Btrongeale  and  heavy  seas,  causing  her 
to  labor  and  strain  badly.  This  weather  continued,  ana  the 
sea  became  more  heavy,  up  to  the  night  of  the  27thl  Until 
about  8  o'clock  that  night,  it  was  not  known  the  vessel  was 
leaking;  but,  on  sounding  the  pumps  at  that  time,  it  was  found 
that  the  vessel  had  two  feet  of  water  in  the  hold.  The  pumps 
were  manned  and  kept  ffoin^,  but  the  leak  increased  two  feet 
in  about  two  houra.  The  jettison  was  then  made,  and  the 
vessel  so  far  relieved  that  the  pumps  could  control  the  leak, 
and  the  vessel,  with  the  I'osidue  of  the  cargo,  arrived  at  New 
Orleans. 

It  is  manifest  that  the  vessel  encountered  extraordinary 
action  of  the  sea;  and,  as  the  vessel  appears  to  have  been  new, 
and  generally  stanch  and  well  fastened,  the  defects  found  at 
New  Orleans,  except  the  worm-holes,  are  fairly  attribiitable 
to  this  cause.  The  starting  of  a  but,  and  the  opening  of  the 
hood-ends  of  a  new  vessel  of  ordinary  strength,  indicate  a  very 
uncommon  degree  of  strain;  and  such  defects  would  alone 
account  for  the  amount  of  leakage  of  a  vessel  heavily  laden^ 
and  exposed  to  such  a  sea  as  is  described. 

We  do  not  think  the  existence  of  the  worm-holes  amount  to 
unseaworthiness.  Anyleak  which  might  have  been  occasioned 
by  tiiem  in  any  ordinair  sea,  does  not  appear  to  have  been 
such  as  the  pumps  could  not  control,  without  damage  to  the 
cargo.  All  vessels  have  leaks ;  and,  independent  of  the  strains 
received  from  the  violent  action  of  the  sea,  we  are  not  satisfied 
this  vessel  would  have  leaked  so  much  that  the  pumps  could 
not  have  controlled  the  water  in  her  hold,  and  prevented  its 
doing  damage  to  the  cargo. 

"We  find,  therefore,  that  the  vessel  is  exonerated  from  the 
claim  for  the  full  value  of  the  merchandise ;  and  the  remaining 

auestion  is,  whether  the  vessel  is  chargeable  with  any  part  of 
iie  value  of  the  merchandise  in  this  cause. 
When  a  lawful  jettison  of  caigo  is  made,  and  the  vessel  and 
its  remaining  cargo  are  thereby  relieved  from  the  impending 
peril,  and  ultimately  arrive  in  the  port  of  destination,  though 
the  shipper  has  not  a  lien  on  the  vessel*  for  the  value  of  ms 
merchandise  jettisoned,  he  has  a  lien  for  that  part  of  its  value 
which  the  vessel  and  its  fi^riit  are  bound  to  contribute  towards 
his  indemnity  for  the  sacrifice  which  has  been  made  for  th^ 
common  benefit.  And  this  lien  on  the  vessel  is  a  maritime 
lien,  operating  by  the  maritime  law  as  a  hypdthecation  of  the 
vessel,  and  capable  of  being  enforced  by  proceedings  m  rem. 
The  riffht  of  fhe  shipper  to  resort  to  the  vessel  for  claims 

E'owin^  directly  out  of  his  contract  of  affireightment,  has  very 
ng  existed  in  the  general  maritime  law.    It  is  found  asserted 
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in  a  variety  of  forms  in  fhe  Consnlado,  the  most  ancient  and 
important  of  all  the  old  codes  of  sea  laws,  (see  chaps.  68, 106, 
22t,  254,  259;)  and  the  maxim  that  the  ship  is  bcJnnd  to  the 
merchandise,  and  the  merchandise  to  the  ship,  for  the  perform- 
ance of  the  obligations  created  by  the  contract  of  aflfreightment, 
IS  a  settled  role  of  onr  maritime  law.  (The  Schooner  Freeman, 
18  How.,  182;  The  Ship  Packet^  8  Mason,  261 ;  The  Volnnteer, 

I  Sum.,  550;  The  Beeside,  2  Sum.,  467 ;  The  Rebecca,  Ware's 
R,  188;  The  Phoebe,  lb.,  268;  The  Waldo,  Davies's  R,  161; 
The  Gold  Hnnter,  1  Blatoh.  and  How.,  805.) 

Potfaier  declares  (Treatise  of  Charteivparttes^  preliminary 
chapter  on  Averaffe)  that  the  right  to  contribution  in  general 
ayerage  is  dependent  on  the  contract  of  affreightment,  which 
embraees  in  eflfect  an  undertaking,  that  if  the  goods  of  the 
shipper  are  damaged  for  the  common  benefit^  he  shall  receive 
a  one  indemnity  by  contribution  fix>m  the  owners  of  the  shQ), 
and  of  other  merchandise  benefited  by  the  sacrifice. 

The  power  and  duty  of  the  master  to  retain  and  pause  a 
judicial  sale  of  the  merchandise  saved,  has  also  been  \ow 
established.  fConsulado  del  Maie,  ch.  51,  52,  58,  and  note  1 
in  vol.  8,  p.  108  of  Pardessus's  Collection ;  Laws  of  Oleron, 
art  9;  Ord.  de  la  Marine,  Lir.  8,  tit  8,  sec.  21,  25;  Nesbit  on 
Ins.,  185;  Strong  v.  New  York  Firemen's  Insurance  Company, 

II  John.  B.,  828;  Simonds  v.  White,  2  B.  and  C,  805;  Loring 
V.  The  Neptune  Insurance  Company,  20  Pick.,  411 ;  8  Kent 
Com.,  248,  244.)  And  this  ri^ht  to  enforce  a  judicial  sale, 
through  what  wo  term  a  lien  m  renu  is  not  confined  to  the 
merchandise,  but  extends  to  the  vesseL 

Emerigon,  (ch.  12,  sec.  48,)  speaking  generally  of  an  action 
of  contribution,  says  it  is  in  its  nature  a  real  action.  Cassaregis, 
(dis.  45,  N.  84,)  ^^esi  in  rem  scrota.** 

It  would  be  extraordinary  if  the  right  to  a  lien  were  not 
reciprocal;  if  U  existed  in  &vor  of  the  vessel,  when  sacrifice 
was  made  df  part  or  the  whole  of  its  value,  for  preservation 
of  the  cargo,  and  not  against  the  vessel,  wnen  sacrifice  was 
made  of  the  cargo  for  j^reservittion  of  the  vesseL 

By  tbe  ancient  adtniralty  law,  the  master  could  bind  both 
the  ship  and  cargo  by  an  express  hypothecation,  to  obtain  a 
ransom  on  capture.  So  he  could,  and  still  mav,  when  the 
whole  enterprise  has  fiillen  into  distress,  which  could  not 
otherwise  be  relieved,  hypothecate  both  the  vessel  aiid  cargo 
to  obtain  means  of  relie£  These  are  cases  of  express  hypothe- 
cation made  by  the  master,  under  the  authority  conftirred  on 
him  by  the  maritime  law;  but  he  can  also  sell  a  part  of  the 
caij^  to  enable  him  to  prosecute  his  voyage,  or  dehver  a  part 
of  it  in  payment  of  ransom  of  his  vessel,  and  the  residue  of  the 
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cargo,  on  captare:  and  when  he  does  bO|  the  law  of  the  tea 
ereates  a  Uen  on  tne  Tessely  i^  secaritj  for  the  rdrnhnrsAnent 
of  the  loee  of  the  shipper  whoee  goods  have  heen  aacrificed. 
(The  Packet,  8  Mason,  2i55;  Pope  v.  Nickenon,  8  Stbnr's  R, 
492;  The  Gold  Hunter,  1  Blatch.  and  How.,  800;  The  Boston, 
lb.,  809;  Consol.  del  Mare,  dL  105;  Laws  of  Oleron,  art  25; 
Ord.  of  Antwerp,  art  19;  Emerigon  Ckm.  a  la  Grosse,  du  4, 
sees.  9, 11.) 

The  authority  to  make  a  jettison  of  cargo  is  derived  fix>m 
the  same  source ;  an  instant  necessity,  incapable  of  being  pro- 
vided for  save  by  a  sacrifice  of  part  of  what  is  committea  to 
the  master'a  care,  and  the  presumed  consent  of  the  owners 
of  all  the  subjects  at  risk,  that  the  loss  shall  become  a  charge 
upon  what  is  benefited  hj  the  sacrifice.  (The  Gratitudine,  8 
!PU>b«,  210.)  If  the  sacrince  be  made  to  enable  the  vessel  to 
perform  the  voyage,  by  paying  what  the  owners  are  bound  to 
pa^  to  complete  it,  the  chiurge  is  on  the  vessel  and  its  owners. 
If  it  be  made  to  l^Ueve  the  adventure  from  a  peril  which  has 
fidlen  on  all  the  subjects  engaged  in  it,  the  risk  of  which  peril 
was  not  assumed  by  the  carrier,  the  charge  is  to  be  borne  pro- 
portionably  by  all  the  interests,  and  there  is  a  lien  on  each  to 
the  extent  of  its  just  contributory  obligation.  This  authority 
of  the  master  to  make  the  sacrifice,  and  this  consent  of  the 
owners  of  the  subjects  at  risk  to  have  it  made,  and  ^eir  im* 
plied  undertakinjz  to  contribute  towards  the  loss,  are  viewed 
by  the  admiralty  law  as  sujficient  to  create  an  hypothecation 
of  the  subjects  benefited,  for  the  security  of  the  payment  of  the 
several  sums  for  which  those  subjects  are  respectively  liable. 
In  otfier  words,  as  the  master  is  authorized  to  relieve  the  ad- 
venturer from  distrlBss,  by  means  of  an  express  hypothecation, 
in  case  of  capture  or  distress  in  port,  or  by  means  of  a  sale  of 
part  of  the  cargo,  thereby  creating  a  maritime  lien  on  the  prop- 
erty ultimately  benefited,  in  favor  of  the  owner  of  what  is  sold 
or  hypothecated ;  so  he  may  also,  in  a  case  of  necessity  at  sea, 
make  a  jettison  of  cargo,  and  thereby  create  a  lien  on  tne  prop- 
erty thus  saved  from  peril.  Pothier  (Ck>n.  Mar.,  n.,  84,  72) 
and  Emerigon  (Con.  a  la  Grosse,  ch.  4,  sec.  9)  say  that  the 
sale  of  part  of  the  cargo  in  port,  to  supply  the  necessities  of  the 
ship,  is  a  kind  of  forced  loan.  Though  the  sacrifice  of  part  of 
the  cargo  at  sea  cannot  be  considered  a  loan,  it  is  a  forced 
appropriation  of  it  to  the  genend  benefit  of  those  engaged  in  a 
common  adventure,  uncfer  a  contract  of  affireightment ;  and 
such  use  of  the  property  of  one,  for  the  benefit  of  others, 
creates  a  charge  Qn  wnat  was  thus  saved,  for  what  may  &irly 
be  termed  the  price  of  that  safety.  (Abbott  on  Shipping,  part 
4|  ch.  10,  s.  6.) 
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In  United  States  v.  Wilder,  (8  Sumner,  811,)  which  was  a  case 
of  general  avcarage,  Mr.  Justice  Story  likens  it  to  a  case  of  sal- 
Tase^  ivhere  safety  is  obtained  by  sacrifices  of  labor  and  dan- 
^rnade  for  Hie^  common  ben^t;  and  he  BavB  iho  genend 
inaritime  law  sives  a  lien  m  ¥em  for  the  contribution,  not  as 
the  only  remedy,  but  as  in  many  cases  the  best  i^medy,  and 
in  some  oases  tne  only  remedy.  .  In  the  District  and  Outmit 
Courts  of  the  United  States,  this  jurisdiction  has  been  exercised, 
and  some  cases  of  this  kind  are  found  in  the  books,  though 
most  of  their  decisions  are  not  in  print.  (The  Maiy^  6  Law 
Reporter,  75;  6  lb.,  78 ;  The  Oaxso  of  the  Oeorge,  8  Jbaw  Be-' 
porter,  861 ;  Sparks  v.  Eittredge,  9  Law  Reporter,  849 ;  Dun- 
Iq[>'s  Ad.  Pr.,  67 ;  2  Browne's  Oiy.  and  Ad.  Law,  122 ;  The 
Packet  J  The  Oold  Hunter;  The  Boston,  above  cited.)  The 
restricted  admirahy  jurisdiction  in  England  seems  insufficient 
to  enforce  thitf  lien.    (The  Constantia,  2  W.  Bob.,  487.^ 

Kor  is  there  anything  in  the  case  of  Bae  v.  Cutier,  decided 
b^  this  court  in  1^9,  and  reported  in  7  How.,  729,  which  con- 
flicts with  the  view  we  have  now  taken. 

That  was  a  libel  by  the  owner  of  ii  vessel  against  the  con- 
sig:fiee  of  cargo,  to  recover  the  contributory  sluire  of  the  ave- 
rage duo  firom  the  goods  which  the  master  had  voluntarify 
d^vered  to  the  respondent  before  the  libel  was  filed.  The 
oourt  decided,  that  though  the  master,  as  the  a^nt  of  the  own- 
er of  the  vessel  in  that  case^  had  by  the  mantime  law  a  lien 
upon  the  goods,  as  securily  for  the  payment  of  their  just  con- 
tnbuti(m,  this  lien  was  lost  by  thdr  voluntaiy  delivery  to  the 
oonsignee ;  and  that  the  implied  promise  to  contribute  could 
not  be  enforced  by  an  action  m  iwrMfiom  against  the  consi^ee, 
m  the  admiraltfr.  This  admits  the  existence  of  a  lien,  arising 
out  of  the  admiralty  law,  but  puts  it  on  the  same  footing  as  a 
maritime  lien  on  cargo  for  lae  price  of  its  transportation; 
which)  as  is  well  kidown,  is  waivea  by  an  authorizea  delivery 
m^Oiout  iningting  on  jMiyment. , 

On  ftill  consideration,  we  are  of  opinion  that  when  cargo  is 
lawfully  jettisoned,  its  owner  has,  by  the  inaritime  law,  a  lien 
.oix  the  vessel  for  its  contributary  share  of  the  general  average 
compensation;  and  that  the  owner  of  the  cargo  may  enforce 
payment  thereof  by  a  proper  proceeding  vi  rem,  against  the 
vessel,  and  against  the  residue  of  the  cargo„if  it  has  not  been 
delivered. 

The  remaining  question  is,  whether  the  pleadings  in  this  case 
are  in  such  form  as  to  present  this  claim  for  tike  consideration 
of  this  court,  and  eintitie  the  libellant  to  assert  a  lien  on  the 
vessel  for  its  contribution. 

The  rules  of  pleading  in  the  admiralty  are  exceedingly  sim- 
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pie  and  free  from  technical  requirements.  It  is  incumbent  on 
the  libellant  to  propound  w}th  distinctness  the  substantiye 
&ct8  on  which  he  reues ;  to  pray,  either  i;>ecially  or  generally, 
for  the  relief  appropriate  to  tnem ;  and  to  ask  for  sudli  process 
of  the  court  as  is  suited  to  the  action,  whether  m  rem  or  m  per- 

It  is  incumbent  on  the^  respondent  to  answer  distinctly  each 
substantive  £eu^t  alle^d  in  the  libel,  either  admitting  or  deny- 
ing, or  declaring  his  ignorance  thereoi^  and  to  allege  such 
other  &cts  as  he  relies  upon  as  a  defence,  eitiier  in  part  or  in 
whole,  to  the  case  made  ny  the  libel. 

The  prpofs  of  each  party  must  correspond  substantially  with 
his  allegations,  so  as  to  prevent  surprise.  But  there  are  no 
technical  rules  of  variance,  or  departure  in  pleading,  like  those 
in  tiie  common  law,  nor  is  the  court  precluded  from  granting 
the  relief  appropriate  to  the  case  appearing  on  the  record,  ana 
prayed  for  by  me  libel,  because  that  entire  case  is  not  dis> 
tinctiy  stated  in  the  libel.  Thus,  in  cases  of  collision,  it  fre- 
quently occurs  that  the  libel  alleges  fistult  of  the  claimant's 
vessel ;  the  answer  denies  it,  and  alleees  £Eiult  of  the  libellant's 
vessel.  The  court  finds,  on  the  proos,  that  both  were  in  fault, 
and  apx>ortions  the  damages. 

Losing  to  this  libel,  we  find  it  states  that  a  contract  of 
affreightment  was  made  to  transport  these  goods  from  Wilming- 
ton  to  New  Orleans,  on  board  this  bri^;  that  the  goods  were 
laden  on  board,  and  the  brie  had  arrived,  "but  onjy  a  part  of 
tiie  foods  have  been  delivered.  It  states  the  value  of  the  part 
not  delivered,  avers  that  the  libellants  have  not  been  paid  any 

Sart  of  that  sum,  prays  for  process  affainst  tiie  brig,  and  a 
ecree  for  the  value  of  the  merehanmse  not  delivered,  and 
also  for  such  other  relief  as  to  law  and  justice  may  appertain. 
The  answer  admits  all  the  fitcts  stated  in  the  libel,  but  sets 
up,  by  way  of  defensive  allegation,  a  necessary  jettison  of  that 
part  of  the  cargo  not  delivered.  It  is  manimt,  that  though 
this  answers,  in  part,  the  claim  for  damages  made  by  the  libel, 
it  does  not  whollv  answer  it.  It  shows  sufficient  cause  why 
the  libellant  should  not  assert  a  lien  on  the  brig  for  the  whole 
value  of  his  merchandise,  but  at  the  same  time  shows  that  tiie 
libellant  has  a  valid  lien  on  the  brig  for  that  part  of  the  value 
of  tiie  merchandise  which  the  vessel  is  bound  to  contribute. 
While  it  asserts  that  the  performance  of  the  contract  of  af* 
fi^ghtment  by  transportation  of  the  merchandise  to  New. 
Orleans  was  excused  by  a  peril  of  the  sea,  it  admits  that  aa 
obligation  arose  out  of  the  relations  of  the  parties  created  by 
that  contract  of  affireightment,  and  out  of  line  firsts  relied  on 
as  an  exoune  for  not  transporting  the  merehandise;  that  tiiia 
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obligation  was  to  pay  to  the  shipper  a  part  of  the  valae  of  his 
tooob;  that  it  was  the  duly  of  the  master,  at  the  port  of  New 
Orleans,  to  ascertain  what  part  of  that  yalue  the  vessel  was 
bonnd  to  contribute,  and  that  there  is  a  lien  on  the  vessel  to 
•eoare  its  payment. 

If  the  technical  rules  of  common-law  pleading  existed  in  the 
admiralty,  there  might  be  difficolty  in  admitting  a  claim  for 
general  average,  in  an  action  founded  on  a  contract  of  afircight- 
ment;  because,  though  the  claim  for  such  average  grows  out 
of  the  contract  of  af&eiehtment,  the  implied  promise  to  pav  it 
IB  tedmicallv  different  DX>m  the  promise  on  the  face  of  a  oill 
of  lading.  In  the  case  of  Pope  v.  Nickerson,  (8  Story^  ^^') 
Mr.  Justice  Storv  went  into  a  very  extensive  examination  or 
such  daims,  under  an  a^eed  statement  of  facts,  in  an  action 
of  assumpsit  on  bills  of  lading ;  and  it  does  not  seem  to  have 
oeouned,  either  to  him  or  the  counsel,  that  it  was  inconsistent 
with  any  substantial  rule  of  the  common  law  so  to  do. 

But  in  the  admiralty,  as  we  have  said,  there  are  no  technical 
rules  of  variance  or  aeparture.  The  court  decrees  upon  tiie 
whole  matter  before  it^  taking  care  to  prevent  surprise,  by  not 
allowing  either  party  to  offer  proof  touching  any  substantive 
&ct  not  alleged  or  denied  by  Imn. 

But  where,  as  in  this  case,  the  defensive  allegation  of  the 
respondent  mt^es  a  complete  case  for  the  libellant,  so  that  no 
evidence  in  support  of  it  is  required,  and  where  that  case  is 
within  the  form  of  action  and  the  prayer  of  relief^  and  the  pro- 
oeas  used  by  the  libellant,  we  think  it  not  a  sufficient  reaaon 
for  reusing  relief,  that  the  precise  case  on  which  the  court 
fhink  fit  to  grant  it  is  not  set  out  in  the  libeL 

We  understand,  that  in  the  court  below  tiie  libellants  relied 
on  the  duty  of  the  master  to  adjust  and  collect,  and  pay  to 
them,  the*  general  average  oontnbntions,  as  precluding  the 
defence  of  a  necessaryjettison.  We  think  tms  defence  was 
properly  overruled.  The  libellants  did  not  there  insist  on 
fheir  Uen  on  the  vessel  for  its  contribution.  We  do  not  con- 
sider their  fidlure  to  do  so  precludes  them  from  calling  on  this 
court  to  make  that  decree,  to  which  the  record  shows  they  are 
entitled.  In  Finlay  v.  Lvnn,  (6  Cranch,  288,)  this  court  was 
of  opinion  Hiat  the  ap^llant,  whose  bill  was  dismissed  by  the 
Circuit  Court,  was  entitied  to  an  account,  on  a  ground  not  as- 
sumed in  the  Circpit  Court  This  court  said:  <*The  plaintiff 
probably  did  not  apply  for  this  account  in  the  court  below, 
and  it  does  not  appear  to  have  been  a  principal  object  of  his 
MIL  This  court  therefore  doubted  whether  it  would  be  most 
proper  to  affirm  the  decree  dismissing  tiie  bill,  with  the  addi- 
tion that  it  should  be  without  prejudice  to  any  future  claim 
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for  profita,  and  for  the  debt  due  from  one  store  to  the  other, 
or  to  open  the  decree  and  direct  the  account.  The  latter  is 
deemea  the  more  equitable  course.  The  decreCi  therefore,  10 
to  be  reversed,  ana  the  cause  remanded,  with  directions  to 
take  an  account  of  the  profits  of  the  jewelry  store,  if  the  same 
shall  be  demanded  by  the  plaintifil"  But,  as  the  libellants 
fidled  to  caU  the  attention  of  the  Circuit  Court  to  this  view  of 
their  rights,  and  placed  their  claim  there  solely  on  the  grounds 
that  the  jettison  was  unlawful,  or,  if  lawful,  could  not  be  a  de» 
fence,  because  the  master  had  £Euled  to  do  the  duty  incumbent 
on  him  in  a  case  of  general  average,  we  think  the  decree  should 
be  reversed,  without  costs.  The  cause  must  be  remanded  to 
the  Circuit  Court,  with  directions  to  ascertain  the  amount  of 
the  lien  of  the  libellants  on  the  Ann  Elizabeth,  for  the  share 
to  be  contributed  by  the  vessel  towards  the  loss  sustained  by 
the  libellants,  and  to  enter  a  decree  accordingly. 

Mr.  Justice  CATRON  and  Mr.  Justice  CAMPBELL  dis- 
sented. 

Mr.  Justice  CAMPBELL  dissenting. 

I  dissent  from  that  part  of  the  opinion  of  this  court  which 
allows  to  the  libellants  a  decree  against  the  libellee  for  the 
amount  of  his  contributory  share  in  the  account  of  average. 

The  libel  is  for  the  non-delivery  of  cargo  according  to  the 
conditions  of  a  bill  of  lading.  The  exemption  claim^  in  the 
answer  is,  that  the  £Edlure  was  occasioned  by  a  peril  of  the  seas, 
which  made  a  jettison  of  the  goods  necessary ;  and  this  issue 
was  tried  in  the  District  and  Circuit  Courts. 

The  objection  raised  here  is,  that  the  exemption  is  not  com- 
plete, umess  the  contributory  share  of  the  libellee,  to  be  ascer- 
tained, in  the  first  place,  bv  the  adjustment  of  an  average  ac- 
count, is  also  admitted  ana  tendered. 

Li  Bird  v.,  Astcott,  (Bulst,  280,)  which  was  an  action  on  the 
case  against  a  carrier  for  the  non-delivery  of  goods  lost  by  a 
jettison.  Coke.  Lord  Ch.  J.,  cited  a  case  which  had  been  de- 
cided, and  said,  in  respect  to  it,  *^  We  all  did  resolve,  that  this 
being  the  act  of  God,  this  sudden  storm,  which  occasioned  the 
throwing  over  of  the  goods,  and  which  could  not  be  avoided; 
and  fortius  reason  the  plaintiff  recovered  nothing."  (Mouse's 
case,  li  Co.,  68.) 

J  have  not  been  able  to  find  a  precedent,  either  in  the  United 
States  or  Great  Britain,  where  a  contributory  share,  in  the  na- 
ture of  average,  has  been  recovered,  in  a  contentious  litigation, 
in  an  action  on  a  bill  of  lading  for  the  non-delivery  of  cargo. 

But  the  books  of  precedents  show  that  average 
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are  recovered  in  actions,  either  of  special  or  general  assnmpsiti 
the  form  of  the  action  depending  on  the  fact  of  the  acM  ostment 
of  the  acconnt  (2  CMtt  PleadL,  50,  152, 161 ;  Baond.  Plead, 
and  Ey.,  278.) 

*'I  entertain  a  decided  opinion,'*  said  ChanoeUor,  then  Ch. 
J.  Kent,  *^that  the  estal^ished  principles  of  pleading,  which 
compose  what  is  called  its  science,  are  rational,  concise,  lumin- 
ous, and  oneht,  consequently,-  to  be  y^iy  carefolly  touched  by 
t|ie  hard  of  innovation."  (1  Job.,  471,  Bayard  r.  Malcolm.) 
And  the  advantage  of  an  oiderly,  not  to  say  scientific  system 
of  administration,  is  as  apparent  in  the  couHSr  of  admirallj, 
and  the  mischie&  of  uncertainly  or  inexactness  are  as  positive 
there,  as  in  any  other  tribunals.  Such  seen^  to  have  been  the 
opinion  of  Justice  Story.  (The  Boston,  1  Sum.,  828.)  l^bis 
difference  in  opinion  with  the  cotirt  would  not  have  been  the 
ffFOund  of  a  public  dissent  on  my  part,  if  I  had  not  deemed  the 
decree  erroneous,  and  if  I  did  not  oelieve  that  the  parent  error 
is  to  be  found  in  this  departure  from  accurate  pleading.  The 
decree  treats  the  liability  of  the  master  or  owner  for  an  average 
contribution  as  an  integral  part  of  their  special  written  con- 
tract of  afieightment;  und  their  £ulure  to  pay  their  share  of 
average  is  disposed  of  as  a  breach  of  the  express  obligation. 
My  opinion  is,  that  the  obligations  are  distinct,  thou^  inti- 
mately associated,  and  are  referable  to  difierent  principles  df 
laW)  and  in  the  judicial  admimstration  of  the  United  States 
may  be  subject  to  distinct  jurisdictions. 

The  principle  of  the  rule  of  ^nenl  contribution,  as  applied 
to  the  case  of  a  jettison,  exists  in  all  commercial  nations.;  and 
the  rule  itself  became  a  part  of  the  statute  law  of  England,  in 
the  reign  of  the  Conqueror,  and  that  of  his  youngest  son.  In 
a  later  period,  the  same  principle  was  applied  to  a. great  num- 
ber of  analogous  cases. 

The  inquiry  is,  upon  what  courts  was  the  duly  devolved  of 
enfintdng  and  adminitfterinff  this  principle  of  general  jurispru- 
dence, and  particularly  in  me  cases  of  average  ?  In  Berkley  r. 
Peregrave,  (1  East,  220,)  whic^  was  a  special  action  of  assump- 
sit for  average  on  an  unadjusted  average  account,  Lord  Een- 
Ton  says:  '^This  action,  the  grounds  and  nature  of  which  are 
fhlly  set  out  in  the  special  count,  is  founded  in  the  common 
principles  of  justice.  A  loss  is  incurred,  which  the  law  directs 
shall  be' borne  by  certoin  persons  in  their  several  proportions. 
When  a  loss  is  to  be  repaired  in  damages,  where  else  can  they 
be  recovered  but  in  the  courts  of  common  law?  And  wherever 
the  law  gives  a  right,  generally  to  demand  payment  of  another, 
it  raises  ah  implied  pnunise  m  thlit  person  to  pay."  In  Dob- 
son  V.  Wilson,  (8  damp.,  480,)  Lord  jBUenborough  said;'  <<A 
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court  of  ^eqaity  may  perhaps  be  a  more  convenient  fonun  for 
a^jnsting  tne  claims  of  the  different  parties  concerned;  but  if 
a  shipper  of  goods,'  Avhich  are  sacrificed  for  the  salvation  of  the 
rest  of  the  cargo,  is  entitled  to  receive  a  contribution  from 
another  shipper  whose  goods  are  saved,  I  know  not  how  I  can 
say  this  may  not  be  recovered  by  an  action  at  law.  This  is  a 
l|^;al  night,  and  must  be  accompanied  with  a  legal  remedy. 
The  dimcultv.  of  showing,  by  strict  evidence,  the  exact  amount 
of  the  contribution,  is  great ;  btit^  as  there  are  data  upon  which 
it  may  be  calculated  with  ^reat  certainty,  I  think,  is  no  ob- 
jection to  the  action."    (Price  v.  Noble,  4  Taun.,  128.) 

Holroyd,  in  the  argument  of  the  case  in  East.,  said:  <^At 
the  common  law,  where  a  contribution  was  required,  a  writ  of 
contribution  issued,  precedents  of  which  are  to  t)e  found.  (Fitz. 
Nat.  Brev.^  This  has  fallen  into  disuse  j  because,  in  most  in- 
stances, as  many  persons  were  concerned,  a  more  easy  remedy 
was  administered  in  equity." 

'  And  so,  from  the  earliest  of  the  chancery  reports^  we  learn 
that  chancery  will  ehforce  an  avera^  or  contribution  to  be 
made,  when  ne<^essary,  and  that  it  will  enforce  an  agreement 
amiong  merchants  to  pay  average.  (Comyns's  Dij?^  Chan.  2 
J.,  2  B. ;  Hick  v.  Pallington,  Moor.,  442;  Ca.  Pari.,  19.)  Bpence, 
in  his  history  of  equitable  jurisdiction,  says,  ^^  Iliat  the  court 
of  chanceiy,  from  a  period  which  cannot  be  traced,  but  which, 
as  it  was  also  apparently  adopted 'from  the  Roman  law,  was 
.jprobably  coeval  with  the  establishment  of  the  court,  exercised 
jurisdiction  to  compel  contributioti  amongst  general  shippers 
of  goods,  when  those  belonging  to  one  were  thrown  overbomd 
for  the  safety  of  the  ship,'  or  in  cas^s,  as  they  are  techniciEdly 
called,  of  general  average."  (1  Spenc.  Eq.  Ju.,  668.^  The 
popular  treatises  on  the  chancery  system  show  that  tne  titie 
^Contribution*'  is  one  of  great  reach,  comprehending  a  varie- 
tv  of  cases  which  rest  upon  a  familiar  maxim  of  equity,  and 
that  average  is  only  an  instance  of  its  application.  How  staniis 
the  historical  evidence  in  regard  to  the  jurisdiction  of  the  ad- 
miral^ courts,  with  reference  to  this  subject?  What  say  the 
'^Black  Book"  and  ^< Godolphin^"  or  the  controyersionaUstSy 
Prvnne,  or  Jenkins,  in  support  of  the  ancient  cli^ims  of  »thes6 
tribunals  7  What  is  to  be  found  in  the  treaty  of  limits  be- 
tween the  co'irts  of  common  law  and  admiralty?  In  the  case 
of  the  Constancia,  (2  W.  Bob.,  488,)  a  question  arose  uj^n 
the  distribution  of  the  proceeds  of  a  ship  and  cargo  which  were, 
on  deposit  in  the  reffis^  of  the  court,  in  a  cause  in  which  its 
jurismction  was  in&putable. 

The  claimant  asserted  a  preference  in  the  distribution,  be^ . 
cause  a  portion''  of  the  cargo  belonging  to  him  had  been  sold 
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for  the  repain  of  the  ahip.  The  learned  judge  of  that  court 
said:  ^^Ab  ftr  as  my  owp  ezpeiienoe  extends,  no  claim  of  a 
nmilar  description  is  to  be  foand  in^e  annals  of  the  court;  a 
oircnmstance  which  naturally  induces  me  to  consider  with 
some  carefiilness  whether  the  novelly  of  tiie  claim  be  spedons 
or  real.  In  other  words,  whether,  novel  in  appearance,  it  does 
not  rest  upon  some  rec^enised  principles  by  which  otiier  claims 
have  been  decided.  What,  then,  is  the  true,  character  of  the 
claim  in  question?  It  is-a  claim  on  behalf  of  the  owners  of' 
certain  property  shipped  on  board  of  the  vessel,  and  applied  to 
relieve  the  ^p's  necessities,  and  to  enable  her  to  complete  her 
▼oyajipe. 

«£  the  case  of  the  Oratitudinine,  Lord  Btowell  has  held  that 
propeirty  so  sacrificed  is  to  be  considered  as  the  proper  subject 
of  general  average ;  and  LoM  Tenterden,  in  his  Dook  on  ship- 
ping, lajTs  down  the  tom^  doctrine.  If  this  be  so,  and  i^  upon 
the  authority  of  my  Lord  Btowell^  thus  confirmed  by  my  Lord 
Tenterden,  I  am  to  consider  ilds  claim  as  a  subject ,  of  general 
average,  two  considerations  immediately  suggest  themselves. 
Tint,  whether  I  have  any  jurisdiction  at  all  over  questions  of 
general  average ;  and,  secondly,  whether  I  could  satisfiustorily 
ezerdse  such  a  jurisdiction  under  the  circumstances  of  this 
case?  The  absence  of  ahy  ^recedent^  where  the  court  has  ejL/^ 
eroised  the  jurisdiction,  is  of  itself  a  strong  prima  facie  proof  that 
I  have  no  authority  to  entert&in  the  question  at  all;  and  I  am 
the  more  strongljr  mclined  to  this  op^nion^  by  tiie  farther  con- 
nderadon  that,  m  all  cases  of  average,  it  is  essential  that  the 
tribunal  which  is  to  adjust  it  should  have  the  power  to  compel 
all  parties  interested  to  come  in,  and  to  pay  their  quota.^  I 
possess  no  such  power;  and  if  I  could  not  bring  all  parties 
interested  before  the  courts  I  could  not  adjust  a  general  averagCi 
which  is  a  proportionate  contribution  by  all.^  These  citations 
from  the  opimons  of  the  various  .tribimals  which  administer 
difierent  departments  of  the  judicial  power  of  Great  Britain^ 
show  tiiat  me  doctrine  upon  which  average  contributions  is 
made  is  not  peculiar  to  the  maritime  code ;  and,  also,  that  the 
maritime  courts  of  the  first  commercial  power  that  has  existed 
have  never  admimstered  it,  and  their  judges  suppose  their 
modes  of  proceeding  unsuitable  to  it.  In  the  case  of  the  Cdn- 
stancia,  the  res  was  in  the  custody  of  the  court  of  admirally, 
yet  lliat  court  denied  the  existence  of  a  maritime  lien,  or  that 
any  liability  of  the  fi^ighters  against  the  ship  could  be  enforced 
there.  And  this,  is  eaually  apparent  firom  die  doctrines  of  the 
oourts  of  chancery  ana  law.  tn  Hallettv.  Bonsfield,  (18  Yesey. 
Jr.,  187;)  which  was  the  case  of  a  shipper  whose  property  has 
been  overthrown  to  lighten  a  ship  in  a  stoxiipi,  ana  who  moved 
veil.  XIX.  12 
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to  restrain  the  mMter  and  ship-owner  from'  delivering  any  part 
of  the  cargo  and  receiving  the  fireight,  or  parting  with  any 
share  of  the  ship.  Lord  Eloon  said,  <*  that  in  such  a  case  there 
is  a  lien  upon  the  goods  of  each  freighter,  for  contribntion  and 
average,  in  some  sense ;  that  is,  the  master  is  not  bound  to 
part  with  an^part  of  the  cargo  until  he  has  security  fix>m  each 
person  for  his  proportion  of  die  loss ;  but  there  is  no  authority, 
that  on  the  ground  that  he  has  a  lien  to  the  extent  of  entitlin  j[ 
him  to  call  on  every  person  to  give  security  for  the  amount  of 
their  average  when  it  sh^ll  be  acyusted,  every  owner  of  apart 
of  the  cargo  can  compel  the  captain  to  do  so ;  and  it  struces 
me,  upon  the  short  time  I  have  had  to  consider  it,  that  is  a 
length  the  plaintiff  cannot  reach.  The  defendant  it  is  true  is 
a  trustee  for  others,  but  the  nature  of  the  trust  is  regulated  by 
the  practice;  and  there  is  no  instance  of  an  action,  or  a  suit  in 
eauity,  to  effectuate  the  lien,  otherwise  than  through  tJ^e  right 
of  tiie  master  to  take  securi^ ;  that  practice  ascertaining  ue 
true  nature  and  extent  of  the  trust''  .This  lucid  statement  of 
the  English  law  expliuins  the  meaning  of  the  older  class  of  wri- 
ters  on  commerdal  law,  when  they  speak  of  the  niiaster's  lien, 
and  his  duty  to  settle  an  avera^  account. 

Yalin  observes,  that  the  article  of  the  ordinance  of  1681, 
which  confers  a  right  of  detention  upon  the  master,  does  not 
impose  an  imperative  oblimtion  upon  him,  and  that  he  may 
leaver  to  eacn  freighter  nift  j;ooas,  without  fear  of  conse> 
quinces,  unless  specially  reqmred  to  withhold  tJ^em.  And 
other  writers  concur  in  tne  opinion,  that  tlie  freighters,  under 
that  ordinance,  had  no  action  against  one  another.  (Boucher 
Droit  Mar.,  460,  451.) 

Lord  Tenterden  citep  this  case  from  Vesey,  jr.,  without  dis- 
sent, in  his  work  on  shipping,  (Abb.  on  Bhip.,  G08 ;)  and  in 
fiimonds  v.  White,  (2  B.  and  C.,  806,)  he  describes  the  power 
4^  the  master  over  tne  goods  *^  as  a  power  of  detention,"  given 
in  order  that  the  expense,  inconvenience,  and  delay  of  actions 
and  suits,  may  be  avoided.  This  court,  'in  Cutler  v.  Bae,  (7 
Howard,  729,)  declared  that  the  party  entitled  to  contribution 
^has  no  absolute  and  unconditional  lien  upon  the  goods  liable 
to  contribute.  The  captwi  has  a  right  to  retain  them  until  the 
general  aver&ge  with  which  they  are  charged  has  been  paid  or 
secured ;  and,  that  this  right  of  retdner  is  a  *^  qualified  lien,'* 
«<  dependent  on  the  possession  of  the  goods  by  the  master  or 
ship-owners,"  and  '^  ceases  when  they  are  delivered  to  the  owner , 
or  consignee ; "  ^*  and  does  not  follow  them  into  their  hands,  nor 
adhere  to  the  proceeds ; "  and  a  correspondinfi;  opinion  of  Ibord 
Tenterden  is  to  be  found  in  Scaife  v.  Tobin,  {Z  Sam.  and  Ad., 
fi28,)  in  which  he  says,  ^^a  consignee  who  is  the  absolute  own* 
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er  of  the  goods  is  liable  to  pay  general  average,  because  the 
law  throws  upon  him  tiiat  liabiuly;  bat  a  mere  consignee^  who 
is  not  Hie  owner,  is  not  liable.*'  And  this  demonstrates  that 
the  lien  for  ayerage  is  not  a  maritime  lien.  A  maritime  Hen 
does  not  indnde  or  require  possession.  The  daim  or  privilege 
travels  wilh  the  thins;,  mto  miosesoever  possession  it  may  come. 
It  is  inchoate  from  the  moment  the  daim  or  privilege  attadies^ 
and  when  carried  into  e£foct  bylegnl  process,  bj  a  proceeding 
m  fvm,  relates  bade  to  the  period  when  it  first  attadied.  QBbiw 
mer  9.  BeU,  2  L:  ludd  Eq.,  o8.)  These  cases  diow,  that  neither 
in  the  a^jndications  of  the  courts  of  Great  Britain  or  the  T7ni» 
ted  States,  nor  in  the  usages  of  their  merchants,  is  there  any 
sanction  for  the  doctrines  of  this  decree.  liTo  abjudication  du- 
ring rixty  years  of  our  history  is  to  be  found,  where  the  power 
to  adjust  or  to  collect  an  average  account  is  affirmed,  or  has 
beeoi  exerted  by  Ihe  district  courts  intdng*  in  admiralty,  upon 
dnect  application  to  ^em  for  the  puriKMe. 

The  unportance  of  the  subject  will  justii^  me  in  an  exami- 
nation  of  the  continental  authorities,  whion  are  supposed  to 
establish  the  existence  of  a  maritime  lien  for  contribution. 
The  andent  codes  do  nothin^^  more  than  recognise  the  exist* 
enoe  of  a  rule  of  contribution  m  rsffard  to  losses  arising  from 
a  jettison,  or  cases  of  a  similar,  diaracter,  and  the  master's 
power  of  detention  of  the  cargo  saved,  for  ue  security  or  pig- 
ment of  the  contributory  shares,  but  the^  do  not  ascribe  any 
greater  operation  to  the  rule,  diher  in  aroctinff  property  or  in 
^fffflgnManar  the  jurisdictions  to  whidi  the  enforcement  of  the 
rule  shoula  be  committed. 

The  leading  authority  dted  for  ibfi  doctrine,  that  average 
affinds  a  maritime  lien  on  the  property  saved,  is  found  in  a 
line  of  IbieriAon,  who  says,  <<the  action  iit  ^ntribution  is  real 
in  its  nature.^ 

But  that  author  discriminates  the  feature  in  a  real  action  to 
whidi  the  action  in  contribution  has  any  resemblance.  The 
feiiture  is,  <<that  the  action  vanishes  if  the  effiidcts  saved  by 
means  cMf  the  jettison  peridi  befope  arriving  at  their  destina- 
lion."  ^  *^ 

The  real  action  is  for  athin^  or  to  assert  some  right  in  it| 
and  is  terminated  by  its  surrender,  or  destruction  witiiout  the 
ftult  of  the  possessor.  ,So  long  as  the  diip  and  caivo  are  ex- 
posed to  peril  in  the  same  voyage  in  whidi  the  jettison  is 
made,  tiie  action  in  contribution  is  indicate  and  dependent  on 
the  ultimate  safety  of  the  thing;  and  tbts  far  it  resembles  a 
real  action.  But  when  the  safely  of  the  ship  and  cargo  is  con- 
firm^ the  liability  of  the  contributories  oecomes  personal^ 
and  the  sums  due  are  recoverable  without  fiirther  reference  to 
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them ;  in  Francey  hy  action  in  contribution ;  and  in  Enfflaad^ 
by  a  bill  in  equity  ror  contribution,  or  action  of  assumpsit  It 
is  a  great  mistake  to  suppose  that  the  action  in  contribution 
was  a  hypothecanr  action,  as  I  shall  hereafter  show. 

Jn  the  time  of  Emerigon  it  was  thrown  upon  the  master, 
as  the  l^jg^  attorney  of  all  persons  interested  in  the  ship  and 
cargo.  It  was  his  duty  to  collect  the  contributory  shares, 
and  to  pay  them  among'  the  parties  concerned ;  but  he  was 
not  liable  for  the  shares  of  insolvents,  nor  obliged,  to  detain 
the  goods,  and  that  was  an  unusual,  if  not  an  unprecedented 
remedy. 

*  The  ordinance  of  1681  simply  permitted  this  remedy  to  be 
used.  This  ordinance  was  deiectire,  in  not  defining  the  rights 
of  Hie  master  in  the  goods  liable  to  contribution.  The  ordi- 
nance id  not  take  the  precaution  to  establish  the  existence 
and  legitimaCT  of  privileged  claims,  is  the  testimony  of  those 
who  framed  the  Code  oi  Commerce  of  Kapolcon.  (8  Locr6 
Qom.,  22.)  The  Code  of  Commerce  was  framed  to  repair 
what  was  considered  a  defect.  In  reference  to  average,  it  pro- 
Tides,  '^  that  in  all  the  cases  before  mentioned,  the  master  and 
nmriners  have  a  privile^  on  the  goods  oi^  their  proceeds  for 
the  amount  of  the  contribution.-'  This  clause  was  not  in  the 
'^projif  of  tiie  commission^  nor  in  their  revision ;  but  after 
successive  chances,  the  article  appears  in  this  form  for  the  first 
time  in  the  fins?  draught  of  the  code.  Thejtis  m  r€  is  confer- 
red by  this  clause  on  tne  master,  and  he  may  proceed  to  enforce 
his  rights  by  judicial  seizure  and  sale,  or  opposition,  or  he  may 
sue  each  contributory  for  his  share  in  contribution,  and  is  re- 
sponsible in  an  action  to  each  of  them.  But  the  evils  of  dor- 
mant liens  are  removed  by  limitations  upon  the  extent  and 
duration  of  tbe  claim.  The  code  bars  actions  against  the 
freighter  who  receives  his  eoods  and  pays  his  freignt  without 
a  legal  notice  of  the  claim  tor  average ;  and  each  claim  must 
be  notified  in  twenty-four  hours  to  tiie  opposite  party,  and  be 
pursued  by  judicial  demand  in  one  month.  (Thier  Droit  Covu, 
41, 124,  277 ;  4  Locr6  Com. ;  8  Pard.  Proit  Com.,  sec.  750;  18 
Dall.,  544.) 

Other  articles  define  the  liability  of  the  owner,  and  the  con- 
tributory share  of  the  ship  and  cargo,  the  responsibility  of  the 
master,  and  create  a  privilege  upon  the  ship  and  freight  to 
answer  the  agreements  of  the  charter-party,  and  whatever  de- 
fiEtults  of  tiie  master  and  mariners.  (Thi^™^  ^^^*  Droit,  28. 
sec  2 ;  29,  sec.  11 ;  Code  de  Com.,  190,  sees.  11, 216, 222, 280.1 

The  commentaries  of  Fardessus,  Locr6,  Boulaj^,  Pftt7»  ^n^ 
other  authorsLare  made  upon  these  enactments  of  Fren<^ 
statute  law.    They  affirm  that  fliese  articles  establish,  as  th^ 
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low  of  France,  that  the  jfrieghter  of  a  ahip  is  obli^^ed,  by  a 
contract  or  quasi  contract  to  the  master,  to  contnbute  fiis 
diare  of  an  average  contribution;  and  that  the  master  engages 
to  indenmify  the  freighter  whose  property  has  softrM  or 
been  saciificed  for  the  common  benefit;  and  that  reciprocal 
rights  of  action  are  given  to  either  party.  J  have  no  occasion 
to  question  the  accuracy  of  their  conclusions,  nor  to  deny  that 
^e  code  itself  embodies  the  'usages,  experience,  and  regular 
tions,  of  the  French  nation  in  the  management  of  their  com- 
merce, and  is  adajM^d  to  the  wants  and  habits  of  their  mer- 
chants.  And  no  one  can  doubt  that  the  authority  of  Louis 
ZIV  and  Napoleon  "kus  adequate  to  the  introduction  of  the 
ordinance  and  the  code.  But  the  question  arises  here— and  it 
IS  .one  of  grave  import  to  those  who  desire  to  preserve  the 
Constitution  of  the  Union  inviolate,  and  the  limits  it  prescribes 
to  the  judicial  power  of  the  Federal  Gk)vemment,  ana  the  linea 
of  division  among  the  Federal  courts  undisturbed — the  ques- 
tion arises,  by  wSai  authority  is  it  that  the  commercial  system 
of  France,  the  product  of  the  le^lative  authoritgr  of  het  mon- 
arohs,  has  become  the  basis  for  judidal  decision  in  the  courts 
of  the  United  Stat^  and  her  legal  administration  of  purely 
munidpal  regulations  is  taken  as  a  fpnde  to  determine  the 
jurisdictionaTlimits  of  those  courts  of  justice  ?  lliat  Congress 
may  prescribe  rules  in  reference  to  the  settiement  of  average 
oontnbutions,  arising  in  the  foreign  or  federal  commerce  of 
the  countiy,  may  m  admitted,  and  also  may  assimilate  the 
American  and  French  systems  of  commercial  regulation.  But 
I  am  not  prepared  to  aomit  that  this  can  be  done  by  judicial 
authority. 

The  commerdal  systems  of  Great  Britain  and  the  United 
States  recognise  no  such  contract  between  the  masters  and 
fh^ighters  as  the  French  code  establishes;  they  invest  the  mas- 
ter with  no  such  privilege  dpon  the  properly  of  the  shippers; 
they  confer  no  such  powers  to  maintain  suite,  and  subject  him 
to  no  such  liabilities.  The  policy  and  spirit  of  the  British  and 
American  commercial  systems  tend  to  restrain  the  agency  and 
control  of  subordinates  to  precise  limito  in  settiemente  or  con- 
teste  with  respect  to  property  and  obligations ;  wherever  it  can 
be  done,  they  bring  the  owners  of  the  property,  and  the  prin- 
djjals  in  the  obligations,  to  ^confront  one  another.  In  my 
opinion,  this  decree  introduces  a  new  principle  into  the  Amer- 
ican commercial  svstem,  and  that  this  interpolation  adds  to 
the  jurisdiction  of  the  judiciary  department  of  thii  Govern- 
ment. This  is  done. by  judicial  authority.'  In  my  opinion; 
the  Constitution  does  not  nve  such  a  power  to  this  court  1 
therefore  dissent  from  the  aeoree. 
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ing  carefully  ezamined  the  fore^inff  opinion  of  Mr. 

Justice  CAMPBELL,  after  it  was  in  print,  I  am  satisfied  with 
its  correctness,  and  concur  therein.  J.  CATBOK 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Xiourt  of  the  United  States  for  the 
eastern  district  of  Louisiana,  and  was  argued  by  counsel.  On 
consideration  whereof,  it  is  .now  here  ordered,  a^ud^d,  and 
decreed,  by  this  court,  that  the  decree  of  the  said  Carcuit  Court 
in  this  cause  be  and  the  same  is  hereby  reversed,  without  costs, 
and  that  this  cause  be  and  the  same  is  hereby  remanded  to  the 
said  Circuit  Court,  with  directions  to  ascertain  the  amount  of 
the  lien  of  the  libellants  on  the  Ann  Elizabeth,  for  the  ^re 
to  be  contributed  by  the  vessel  towards  the  loss  sustained  by 
the  Ubellants,  and  to  enter  a  decree  accordingly. 


Thb  Cladcants  xsj>  OwmsRS  of  the  Btbamsb  YnteiKiA,  Ap- 
pellants, V.  Michael  W.  West,  William  T.  Bell,  Albert 
B.  Heath,  and  James  J.  Edwards,  Partners,  under  the 

vnLM  OF  Heath  k  Edwards  ;  Thomas  C.  Bunting  and 

Lboato,  Partners,  under  the  firm  of  Bun^^ing  k  Legato, 
AND  John  M.  HmrDERSON. 

Where  an  ftppeel  if  taken  to  this  conrt,  the  transcript  of  the  record  must  be  filed 
and  the  case  docketed  at  the,  term  next  succeeding  the  appeaL 

AUhongh  the  case  mnst  be  dimissed  if  the  transcript  is  not  filed  in  time,  yet  the 
appeUant  can  prosecute  another  appeal  at  anj  time  within  fiye  years  firom  the 
date  of  the  decree,  provided  the  transcript  is  filed  hei'e  and  the  case  docketed  at 
the  term  next  sncceeding  the  date  t>f  each  second  appeaL 

This  was  an  appeal  from  the  Circuit  Court  of  the  TJnited 
States  for  the  difl[trict  of  Maryland. 

Mr.  Johnson  moved  to  dismiss  the  appeal,  upon  the  ground 
that  the  record  was  not  filed  in  time. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the 
court 

This  is  an  appeal  from  the  Circuit  Court  for  the  district  of 
Marvland. 

Tne  decree  from  which,  the  appeal  has  been  taken  was  passed 
bv  the  Circuit  Court  on  the  17tb  dav  of  November,  1856,  and 
the  appeal  was  praved  on  the  same  oav  in  open  ooiurt  But  it 
was  not  prosecutea  to  the  next  succeeding  term  of  this  oour^ 
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and  no  transcript  of  the  record  was  filed  here  daring  that  teim. 
Bat  a  transcript  has  been  filed  at  the  present  term  of  this 
ooort,  and  the  case  docketed.  And  a  motion  is  made  to  dis- 
miss it,  apon  the  gronnd  that  the  appeal  is  not  le^^ally  before 
this  conrty  aocor^ng  to  the  act  of  Congress  regolatmg  appeals. 

The  eonstmction  of  this  act  of  Congress,  and  the  pracdoe 
of  this  conrt  under  it»  has  been  settled  by  the  cases  of  Villalo- 
bos  V.  The  United  States,  ;(6  Howard,  81,)  and  The  United 
States  V.  Cnrxy,  (6  Howard,  106.)  The  transcript  must  be 
filed  in  this  coort^md  the  case  docketed  at  the  term  next  sno- 
oeeding  tiie  appeal,  in  order  ^to  give  this  conrt  jurisdiction, 
lliis  case  must  therefore  be  dismissed. 

But  the  dimfniBsal  does  not  bar  the  appellant  firom  taking 
and  prosecuting  another  appeal  at  any  time  within  five  years 
ftom  the  date  of  the  decree,  provided  the  transcript  is  filed 
here  and  the  case  docketed  at  the  term  next  succeeding  the 
date  of  such  second  appeaL 


JoHV  Bbowk,  PLAnmn  in  Ebbob,  v. Duchbsns. 

TIm  figbtf  of  Mupwij  ftad  ezcliidTV  um  paiited  to  a  patentee  do  not  extend  to  a 
toeiga  Teesu  InwfUly  entering  one  of  onr  porti ;  and  the  ue  of  inch  imptoTo- 


It  in  the  conetmction,  fitting  out,  or  equipment,  of  rach  Teesel,  while  ihe  is 

ooDdng  into  or  going  out  of  a  port  of  the  United  Staiee,  ie  not  an  infringement 
of  tiie  rights  of  an  American  patentee,  proTided  it  was  plaoed  upon  her  in  Ji 
tedgn  porti  and  authorised  h  j  the  laws  of  the  countiy  to  which  she  belongs. . 

Tflis  case  came  up,  by  writ  of  error,  from  the  Circuit  Court 
of  the  United  States  for  the  district  of  Massachusetts. 

The  &cts  in  the  case  and  state  of  the  plea^j^  in  the  Circuit 
Court  are  set  fprth  so  particularly,  in  the  opinion  of  the  courti 
that  tiiey  need  notJl)e  repeated. 

• 

It  was  aubmitted  on  a  printed  argument  by  Mr.  Dana  for 
Hie  plaintiff  in  error,  and  argued  by  Jfr.  Austin  for  the 
defendant  '. 

Aa  the  points  ^raised  in  the  case  are  entirely  new,  it  is 
'thought  expedient  to  present  them  to  the  reader  as  they  were 
brought  bi^ore  the  court  by  the  respective  counseL 

Jff •  Dana^  for  the  plaintiff  in  error,  after  stating  the  circum* 
.  stances  of  tiie  case,  said  that  the  question  for  the  court  to 
decide  was: 

Whether^  under  llieee  droumstances,  there  is  an  exemption 


184  SUPREME  OOUItT. 

from  the  operation  of  our  patent  laws,  by  reason  of  tbe  nation* 
ality  of  the  vessel. 

Since  this  cause  was  argaed  in  the  Circuit  Court,  my  atten- 
tion has  been  called  to  the  case  of  Caldwell  v.  Van  Yli8senge% 
9  Hare,  415,  (9  Eng.  L.  and  Eq.  Sep.,  p.  51.) 

In  that  case,  the  machine  patented  was  a  screw  propeller. 
This  was  a  substantial  part  of  tbe'Vessel,  and  almost  necessanr 
tQ  her  use.  The  vessel  was  built  and  solely  owned  in  Hollan4 
where  the  invention  was  in  free  and  common  use.  The  affida- 
vits set  forth  fetcts  sufficient  to  establish  an  exemption,  if 
national  character  can  give  one.  The  court  fully  considers 
the  Guestion,  and  decides  against  the  exemption.  (On  pp.  68. 
69,  tine  court  puts  the  ri^ht  to  an  injunction  upon  the  ground 
that  actions  at  law  are  mamtainable  in  these  cases.)  The  court 
considers  that  the  question  of  the  exemj)tion  of  foreign  vessels^ 
either  entirely,  or  in  cases  of  reciprocity,  is  one  of  national 
policy,  and  to  be  dealt  with  by  the  Legislature,  rather  than  by 
the  courts. 

After  reading  this  decision,  I  wrote  to  Sir  William  Page 
Wood,  the  counsel  for  the  respondents,  then  Solicitor  Gtonerd^ 
and  now  Vice  Chancellor,  and  received  from  him  the  following 
reply: 

81  GaBAT  GeOBOB  St.,  WBSTMINSTXBy 

November  6, 1855. 

Mt  Dbab  Sn^ :  Ypur  letter  reacbed  me  yesterday.  The  case 
TOu  refer  me  (Caldwell  r.  Van  VUssengen)  was  not  appealed. 
I  thought  the  decision  was  right^  though  it  was  agamst  me. 
At  the  same  time^  I  saw  that  there  were  mconveniences  in  the 
application  of  the  law;  and  in  the  session  of  1852,  when  a  bill 
was  passing  through  the  House  of  Commdhs,  with  reference 
to  the  amendment  of  the  Patent  Laws,  I  proi>OBed  the  insertion 
of  the  following  clause.  fHere  follows  section  26,  of  the  act 
of  16  and  16  Victoria,  ch.  88.] 

The  opinion  of  Sir  William  Page  Wood  is  entitled  to  great 
weight  before  every  judicial  tribunal,  as  is  well  known  to 
your  honors. 

After  this  decision,  the  act  15  and  16  Victoria,  eh.  88,  was 
passed.;  section  26  of  which  is  as  follows :  (4  Chitty's  Statutes, 
217.)  '^No  letters  patent  for  anv  invention  (granted  after  the 
passing  of  this  act;  sball  extena  to  prevent  the  use  of  such 
invention  in  any  foreign  ship  or  vessel,  or  for  the  navigaticm 
of  any  foreign  ship,  or  vessel,  which  mav  be  in  any  port  of 
her  Majesty  s  dominions,  or  in  any  of  the  waters  within 
ihe  junsdiction-  of  auf  of  her  Mapesty's  courts,  where  such 
inrention  is  not  used  for  the  manumcture  of  any  foods  or  com- 
to  be  vended  within  or  exported  from  ner  M^esty's 
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donuliioiis.  Prcmded,  always,  that  Hub  enactment  shall  nqt 
extend  to  the  ships  or  yessels  of  anjr  foreign  State,  of  whidi 
the  lawBAathorize  sabjecto  of  such  foreign  State,  having  patents 
or  like  priYileg|es  for  the  exclnsiye  use  or  estercise  of  inyentions 
within  its  torritories,  to  prevent  or  interfere  with^^the  nse  of 
such  inventions  in  Britisn  ships  or  vessels,  whOe  in  the  ports 
of  such  foreign  State,  or  in  the  waters  within  the  jorisdictioii 
of  its  eonrts,  where  such  inventions  are  not  so  used  for  the 
mannfectore  of  goods  or  conunodities,  to  be  vended  within  or 
exported  finom  the  territories  of  such  foreign  State/' 


Snch  is  the  state  of  ih^  law  in  Oreat  Britain,  the  matest 
commercial  nation  bf  Europe.  There  is  no  reason  to  oelieve 
ihatihe  law  of  any  other  nation  of  Europe  varies  from  that  of 
England.  Indeed,  it  is  probable  that  other  nations  will  do 
likewise,  and  keep  in  their  own  hands  the  power  of  granting 
or  withholding  such  an  exemption,  on  considerations  en  policy^ 
by  le^isUrfion  or  treaty.    . 

'  It  IS  therefore  req)ectftilly  suggested  that  the  court  should 
leave  this  question  to  the  law-making  and  treaty-making 
deputments  of  our  Gk>vemment,  in  the  mean  time  placing  the 
law  in  this  countiy  upon  the  same  basis  upon  which  it  rests  in 

£  there  any  controlling  reason  why  llie  court  should  not  do 
Ihisf 

It  is  conceded  that  llie  statute,  in*  its  terms,  suggests  no 
eoEemption.  Ko  mierprtiatioin  of  the  statute  would  suggest  an 
exemption*  It  one  isestabliBhed,  it  must  be  by  some  mpoMi 
eonstrucUonf  paramount  over  the  plain  language  of  the  acts. 
This  is  found  solely  in  certain  supposed  i)rinciples  of  interna- 
tional law.  No  dedsion  in  pointy  in  this  country,  has  been 
cited^  and*the  English  cases  referred  to  are  inapplicable,  as 
diown  in  Oaldwell  v.  Van  Vlissengen,  cited. 

The  defendant's  vessel,  bdng  private  properly,  and  here 
voluntarily,  for  purposes  of  tSide,  has  no  exemption  from 

Sneral  national  jurisdiction.    (Phillimore's  Int.  Xaw,  867, 
8;  The  Exchange,  7  Cnoich,  144;  Story's  Conflict  of  Laws, 
sec.  888.)  ^ 

,  International  law  respects  absolute  riffhts,  the  violation  of 
Whidi  is  cause  of  war,  and  comity,  or  rignts  of  inmerfect  obli- 
'gation,  the  contraven^on  of  winch  is  not  presumeo,  but  which 
each  nation  is  competent  to  contravene  if  it  chooses,  (This 
ffistinction  is'  well  stated  in  Mr.  Webster^s  iMter  to*  Lord 
AshburtOB,  in  the  appendix  to  Wheaton's  JJsw  of  Nations.) 

It  will  not  be  claimed  that  the  prohibition  of  the  usb  of  such 
an  article  as  this,  in  a  private  vessel,  under  these  circuianstances^ 
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is  a  violation  of  anj  absolute  right  secured  by  the  law  of 
nations.  The  Goyernment  has  the  right  to  prohioit  oommerce 
altogether,  or  with  particular  nations,  as  by  embargo  or  non- 
intierooarse  laws,  (l  Kent's  Com.,  sec  88  n;  Vattel,  Book 
2,  Ch.  7,  fiec.  94;  Oh.  8,  sec.  100;  Ch.  2,  sees.  25,  88— Book  1, 
Ch.  8,  sec  90.) 

As  a  nation  may  prohibit  trade,  so  it  may  lay  conditions  and 
restrictions.  Aumorities  cited  sapra.  (Vattel,  Book  2,  Ch.  8, 
sec  100.) 

The  question  is  really  under  the  ecmiia»  gentium.  Between 
countries  trading  fireely,  is  there  a  presumption  from  tiie  law 
of  comi^  that  no  nation  will  prohibit  or  restrict  tiie  use  of 
such  an  myention,  under  such  circumstances,  so  well  settled 
as  to  authorize  a  court  to  establish  the  exception  against  the 
lanjraage  of  the  statute  ? 

Aiis  can  ha^y  be  contended,  since  the'pase  of  Caldwell  v. 
Van  YUssengen,  and  the  act  16  and  16  Victoria. 

This  is  not  a  question  of  property,  or  of  the  domicil  or  situs 
of  property.  The  defendant  ma^  haye  his  yessel  full  of  these 
articles,  if  ho  chooses.  We  admit  the  property  in  the  article 
to  be  in  him,  and  that  it  is  part  of  the  national  wealth  of 
France,  and  has  its  siiuB  in  France,  for  purposes  of  taxation, 
and  for  all  national  puiposes.  (Hays  v.  Pacific  Co.,  17 .  How., 
696.) "  The  question  is  upon  a  restnction  of  its  use  within  our 
dominions. 

As  the  use  of  the  machine  is  not  alleged  to  be  necessary,  and 
the  presence  of  the  yessel  here  is  yoluntary,  if  the  comity  of 
nations  does  not  allow  the  prohibition  in  this  case,  it  would 
forbid  it  in  all  cases  of  patents ;  and  yessels  nominally  owned 
in  the  British  Proyinces,  and  in  the  West  India  Islands,  may 
use  all  our  nautical  patents. 

To  what  burdens  is  the  foreigner  and  his  personal  property 
subject? 

Kot  to  taxes  for  iht  mippori  of  the  OovemmenL  (In  re  Bruce, 
2  Cr.  and  J.,  487 ;  Vattel,  Book  2,  Ch.  8,  sec.  106.) ' 

Nor  to  duties  that  relate  to  the  quality  of  a  citix^  as  militiar 
or  jury  duties.    But  they  are  subject  to  all  burdens,  taxes,  and 
duties,  relating  to  the  police  and  economical  regulations  of  a 
State.    (Vattel,  B.  2,  Ch.  8,  sec.  106.) 

They  are  suliject  to  imposts  and  duties  leyied  for  the  pmv 
pose  of  encouraging  the  manufistctures  or  other  industry  of  a 
^M>untry,  and  are  liable  to  prohibitions  and  restrictions  made 
for  the  same  purpose.  Such  are  most  nayigation  laws,  and  a 
large  part  of  me*  reyenue  laws  of  a  country.  (Vattel,  B.  2,  Ch. 
8,  sec.  106;  1  Kent's  Com.,  86.) 

Their  exemption  seems  to  be  based  npon  the  principle  that 
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th€^  Bhall  not  be  required  to  do  anTthiiig  inoonaistent 

their  home  allegianoe,  or  anythinff  which  sapposes  an  allegi- 
ance or  feally  to  the  State  in  whi&  they  merely  sojonm. . 

The  patent  and  copyright  laws  of  a  country  stand  upon  the 
aame  ground  with  navij^on  lawa^'and  hiwa  prohibiting  alto* 
gether  or  restricting  certain  kinds  of  trade,  for  economical  pur^ 
poses,  or  to  add  to  the  military  resources  and  strength,  or  to 
mcrease  theefiidctiye  powec  and  industry  of  a  country,  or  to 
develop  its  genius.  As  to  tiieee,  each  nation  is  the  proper 
Judge  of  its  own  PoUot.    (Vattel,  B.  2,  Gh.  2,  sees.  25,  88.) 

Lideed,  Yattel  (B.  1,  Ch.  20,  sec  265)  seems  to  define  the 
police  regulations  of  a  country  so  as  to  include  patent  laws. 

The  oqject  of  the  patent  taws  is  to  develop  the  genius  and 
industry  of  the  cbuntiy,  as  weU  for  war  as  for  peace.  And 
whether  the  law  in  this  case  be  looked  upon  as  a  prohibition 
oftheuseL  or  as  a  duty,  burden,  or  tax,  on  the  use,  it  is  equally 
Within  the  recognised  jurisdiction  of  the  severeign,  under  the 
comity  of  nations. 

Under  the  British  copyright  laws,  a  foreigner  cannot  intro- 
duce into  England,  even  for  his  private  use,  a  book  printed  in 
his  own  country,  if  it  is  subject  to  copyright  in  England;  and 
the  introduction  entails  a  foifdture,  instead  of  a  tax  to  be  paid 
to  the  author.    (Act  5  and  6  Victoria,  Ch.  45.) 

In  this  state  of  the  international  law,  in  the  absence  of  all 
direct  decisions  in  support  of  the  defendant's  position,  and 
since  the  passage  of  15  and  16  Victoria,  and  the  decision  in 
Oaldwell  v.  Van  VHssengen,  it  is  respectfully  suggested  that 
tiid  question  of  exemption  of  foreigners  (in  cases  not  of  neoes- 
Atf  or  charily)  should  be  treated  as  a  political  rather  than  a 
legal  question,  and  the  British  precedent  be  followed  bv  the 
court,  until  Congress  or  the  treaty-making  power  shall  act 
upon  it. 

Mr.  Auslii^J  for  defendant  in  error,  made  the  following 
points: 

L  Foreign  vessels  entering  a  port  of  the  United  States,  by 
the  express  or  implied  permission  of  the  Gh>vemment,  do  so 
under  an  implied  immunity  and  reservation  of  the  rieht  b^ 
longing  to  them  by 'the  laws  of  the  countiT  to  which  tney  be- 
long, with  an  implied  understanding  that  tne  persons  on  board 
ahau  not  violate  the  peace  or  domestic  laws  of  the  country. 
(Vattel's  Law  of  Kations,  B.  2.  Ch.  8,  sec  101.) 

The  AliTfon,  coming  from  tne  island  of  Miquelon,  may  be 
deemed  to  nave  enterSl  a  port  of  the  XTnited  States  by  express 
permission.  (5  TTnited  States  Statutes  at  Large,  748,  Ch.  66, 
which  specially  mentions  this  island.) 
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The  plaintiff  lutya  that  the  terms  of  the  patent  law  are  broad 
enouffh  to  render  the  use  of  the  aforesaia  oontiiyanoe  or  gaff> 
saddle  on  board  of  the  Alcjon,  while  in  the  harbor  of  Boston, 
a  violation  of  his  right 

The  question  is,  whether  the  patent  law  can  be  proi>erly  so 
construed  as  to  include  a  use  of  said  eaff-saddle,  notwithstand- 
ing  the  circumstances  under  which  the  said  gaff-saddle  was  in- 
eorpoiiated  into  the  structure  of  the  Alcvon,  and  hotwithstand- 
ing  the  express  or  implied  permission  of  the  United  States,  by 
force  of  which  she  entered  a  port  of  the  United  States. 

n.  What  shall  or  does  constitute  a  vessel  must  be  determin- 
ed exclusively  by  the  law  of  the  countiy  to  which  the  vessel 
belouj^  i.  ^:,  by  the  law  of  the  owner's  domidL 

This  follows  necessarily  from  general  maxims  of  interna- 
tional jurisprudence.    (Story  on  Con.  of  Laws,  sees.  18,  20.) 

In  order  to  ascertain  what  is  or  is  not  real  property,  we 
must  resort  to  the  Ux  loci  reij  (Id.,  sec.  882,  447 ;)  so  as  to  what 
is  or  what  is  not  a  corporation.  (BanK  of  Augusta  v.  Earle, 
18  Pet,  619.) 

The  Alcyon,  although,  in  a  port  of  the  United  States,  was 
still  within  the  jurisdiction  of  France. 

Children  bom  on  board V>f  her  while  in  Boston  harbor  would 
have  been  French  subjects.   (Yattel  L.  of  iN".,  B.  1,  Ch.  19,  sec 

2160 

Tne  extent  to  which  this  principle  is  applied  is  shown  in 
the  case  of  In  re  Bruce,  (2  Cr.  and  J.,  487,)  and  Thompson  v. 
The  Advocate  General,  (12  Clark  and  F.,  1.)  See  also  Uni- 
ted States  V.  WUtbergeir,  (6  Wh.,  79.) 

The  gaff-saddle  was  as  much  an  inte^ralpart  of  the  Alcyon 
as  l)er  rudder,  or  her  keel,  or  her  earn  Whether  a  more  or 
lees  necessaiy  part,  does  not  alter  l£e  fact  that  it  was  rightfullv 
a  part  of  Ihe  vessel  by  Fro^ch  law.  Therefore,  if  the  United 
States  patent  law  operated  to  prevent  the  defendant  from  using 
the  gnffsaddle  while  in  the  harbor  of  Boston,  notwithstanding 
it  Was  a  part  of  his  vessel,  without  plaintiff's  permission,  it  op- 
erated just  0Q  fkr  to  impose  a  restriction  on  the  Implied  per- 
missfon  accorded  bv  the  United  States  to  all  French  vessels  to 
enter  the  ports  of  tne  United  States,  and  upon  the  express  per- 
mission  acoorde^  to  all  Fretich  vessels  fit>m  Miqueloh. 

The  statutes  of  the  United  States  relatii^  to  patents  were 
act  iiitended  to  3affect>  and  do  not  iaffect,  foreign  vessels  coming 
into  llkeports  of  the  United  States. 

1st  Tne  statutes  of  a  coufitiy  relating  to  patents  are  iMi 
such  laws  as  a  liMreigner,  tisiliiig  tlus  loouhtiy  temporarily,  and 
not  to  become '%  resident,  i6  TOtihd  to  obqr>  so  &ir  as  wose 
laws  relate  merely  to  Hie  vse  df  artiolei  puJrdnased  abroadi  and 
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bionght  into  the  countiy  solely  for  the  personal  use  of  the 

riy  in  possession  while  a  transient  visiter.  (Yattel  L.  of  N., 
2,  Oh.  8,  sees.  101, 106, 109;  Bonllenois  Traits  des  Statuts, 
pp.  2,  8,  4;  Uniyersities  of  Oxford  and  Oambridffe  v.  Bichard- 
son,  6  Vesejy  Jr.,  689,  which  entirely  supports  mis  position.) 
2d.  The  United  States,  in  granting  letters  patent,  or  any 
other  exclnfflve  privilege  to  a  citizen,  necessarily  always  re» 
serve  by  implication  tneir^  own  rights  of  sovereignty,  which 
are  not  to.  be  affected  by  any  individual  or  private  privilege. 
Examples  of  the  appucation  of  this  principle  are  as  follows : 

1.  In  regard  to  the  right  of  eminent  domam. 

This  exists  inherentiy  in  every  Gk>vemment.  (Vattel's  L.  of 
N.,  B.  1,  Oh.  20,  sec  244;  Bonaparte  v.  The  Camden  and  Am- 
bov  Bailroad,  1  Bald.,  220.) 

It  is  recognised  in  the  Constitution  of  the  United  States. 
(AmdtV.) 

l^erefore,  if  the  Grovemment  by  a  land  patent  convey  to* 
day  a  portion  of  its  public  lands  to  an  individual,  it  coiild  to- 
morrow, by  virtue  of  the  implied  reservation  of  its  right  of 
eminent  dozoain,  resume  the  land  fix>m  its  own  grantee,  and 
against  his  consent^  by  paying  to  him  an  indemnity. 

Independently  of  the  pnnciple  that  the  riffht  of  eminent  do- 
main, being  an  attribute  of  sovereu^nty,  wwd  not  be  conveyed 
away,  the  conclusion  above  slated  loUows  from  the  rule  that  in 
pubuc  erants  nothing  passes  bv  implication.  (United  States 
v«  Arredondo,  6  Pet,  788 ;  Jackson  r.  Lamphire,  8  Pet,  289.) 

2.  The  constitutional  power  of  Coujeress  over  commerce. 
This  power  extends  to  navigation,  ^  Story's  Com.  on  Con., 

sec.  1,060,)  and  to  eveiy  species  of  commercial  intercourse. 
(Id.,  1,061.) 

In  'tike  exercise  of  this  power.  Congress  in  1845,  after  the 
date  of  the  plaintiff's  ratent,  passed  the  law  relatine  to  French 
vessels  commg  from  Miijuelon,  (ubi  supra,)  which  law  makes 
no  exception  as  to  the  kmd  of  vessel,  or  the  mode  of  its  rig,  6r 
the  peculiarities  of  its  structure. 

Either,  therefore,  the  power  of  Congress  to  pass  an  act  thus 
broad  in  its  terms  was  limited  by  the  grant  to  th^  plaintiff  of 
an  exclusive  right  to  use  the  contrivance  in  ^nestion,  or  the 
exclusive  right  waa  limited  in  its  extent  by  the  implied  reserva* 
tion  of  power  to  pass  such  an  act  As  the  grant  to  the  plain- 
tiff* 'and  the  act  of  1845,  are  in  direct  opposition,  the  grant 
must  be  construed  against  grantee.  (Milla  v.  St  Clair  County, 
8  How.,  569.) 

The  aefenoant  does  not  contend  that  he  would  have  a  right 
toubrinff  into*  a  port  of  the  United  States  a  cargo  or  any  num- 
ber cf  uiese  oontrivanoe^  for  sale;  nor  even  that  he  had  a  right 
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to  detach  and  sell  that  on  board  of  the  Alcyon.  In  this  aiga* 
ment  the  gaff-saddle  id  deemed  a  pifft  of  the  schooner,  in  me 
same  way  as  fixtures  are  parts  of  the  reality. 

8.  llie  power  of  Congress  to  alienate  a  portion  of  its  terri- 
tory. 

This  power  exierts  in  every  Gk>yemment9  (Vattel's  L.  of 
K.,  B.  L,  Ch.  21,  sec.  268^  It  was  exercised  in  the  Treaty  of 
Washington,  1842,  (8  U.  B.  Btat  at  Li^,  572.) 

Every  patent  rigU;  then  existing  extended  over  the  whole 
country  as  then  bounded.  The  ahenation  of  a  portion  of  the 
territory  diminished  the  value,  by  diminishing  the  extent  of 
every  existing  patent  right;  but  they  were  all  granted,  subject 
to  the  implied  reservation  of  power  on  the  part  of  the  Govern- 
ment  .thus  to  diminish  their  value. 

^  The  right,  therefore,  of  the  plainti^  to  an  exclusive  use  of 
his  patented  contrivance  within  the  jurisdiction  of  the  United 
States,  was  limited  by  the  paramount  right  Of  the  sovereienly 
of  the  United  States  to  admit  all  vessels  into  the  j)ort8  of  the 
TTnited  States,  which  right  they  have  exercised  m  regard  to 
French  vessels,  by  implication,  by  treaty,  and  by  statute.  The 
same- reasoning  which  would  separate  the  gaff-«addle  from  the 
schooner  might  be  allowed  to  separate  her  into  as  many  parts 
as  there  should  happen  to  be  articles  on  board  of  her  incor- 
porated into  her  Structure,  the  like  of  which  were  patented  in 
this  country.     . 

8.  The  private  right  of  every  patentee  is  subject  to  the  pub- 
lic right  of  the  Gk>vemment,  to  admit  into  the  ports  of  the 
Unit^  States  any  foreign  vessel,  free  from  any  private  or 
public  charges^  tons,  or  burdens,  other  than  those  imposed  by 
treaty  or  by  the  laws  of  nations.  (The  Attorney  General  v. 
Bumdge,  10  Price,  850;  Same  v.  Farmeter,  Id.,  878;  The 
same  r.  The  Attorney  General,  Id.,  412.) 

The  cases  cited  are  exactly  analogous  in  principle  to  the 
case  at  bar.  ' 

In  the  citations,  the  ym  prioatum  was  a  grant  by  Charles  I 
of  his  properly  in  land  between  high  and  low  water  mark; 
and  the  ma  pMiewn  with  which  it  interfered  was  the  right  of 
the  pubuc  fieely  to  pass  and  repass  upon*  the  salt  water  be- 
tween high  and  low  water  mark. 

In  the  present  case,  the  jua  privaium  is  the  exclusive  liAt 
granted  to  the  plaintiff  to  use  within  the  jurisdiction  of  the 
United  States  a  certain  machine,  and  the  jus  pubUcum  with 
which  it  interferes  is  the  right  the  public  has  to  the  free  ad- 
mission into  the  ports  of  the  ITnitea  States  of  all  foreign  t^ea- 
sels,  being  such  according  to  the  law  of  ttie  oountiy  where 
they  belong. 
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The  grant  by  Charles  I  of  land  between  high  md  low  water 
mark  was  held  void,  bo  £Bff  as  it  prevented  this  free  passage. 
By  parity  of  reasoning,  the  letters  patent  of  the  plaintiff  must 
be  neld  void,  or  rather  as  never,  lutving  extended  to  foreign 
vessels  visiting  the  ports  of  the  United  States,  as  the  Alcyon 
visited  Boston. 

The  principle  here  contended  for,  as  it  applies  to  ports  and 
harbors,  is  dearlv  stated  by  Lord  Hale,  in  his  treatise  Dt  Jure 
MariSy  cap.  6,  p.  o5,  and  in  the  treatise  2>e  Portibus  MariSj  chap- 
ter on  the  juspublicunty  m.  84, 89:  '^  When  a  port  is  fixed  and 
settled,"  ^'thoogh  the  soil  and  franchise  and  domiiiion  thereof 
frima  facie  be  in  the  King,  or  by  derivation  fit>m  him  in  a  sub- 
ject, yet  that  ma  privatum  is  clothed  and  superinduced  witii 
h  ju8  pubUeum^*    do  in  the  case  at  bar,  the  ^privatum  of  the 

Eatentee  is  subject  to  the  jtta  publicwn  by  which  foreign  vessels, 
owevier  constructed,  may  enter  our  ports.  This  Government, 
never  having  undertaken  to  decide,  nor  ever  having  granted 
to  an  indivi£ial  the  right  to  decide  for  the  Government,  that 
certain  vessels,  or  vessels  constructed  partiy  or  wholly  in  a 
certain  way,  shall  not  enter  our  ports  without  paying  a  toll,  or 
duuge,  or  duty,  not  imposed  by  treaty  or  special  laws  relating 
tiliereto. 

4.  The  statutes  relating  to  patents  cannot  properly  be  so 
construed  as  to  include  machines  or  contrivances  forming  a 
part  .of  the  oriffinal  structure  of  foreign  vessels  entering  uie 
ports  of  the  Iniited  States,  as  the  Alcyon  entered  Boston 
narbor. 

(1.)  Because  such  construction,  for  the  reasons  above  stated, 
would  introduce  public  mischiefs  and  manifest  incongruities. 

gawin  V.  Guild,  1  Gall.,  485;  Talbot  v.  Seaman,  1  Cr.,  1; 
urrayv.  The  Charming  Betsey,  2  Id.,  64.) 

(2.^  These  statutes  were  passed  aUo  iniuihu  (See  the  reason- 
ing of  Judge  Curtis,  in  the  opinion  delivered^. him  in  this 
case,  printM  from  the  original  MS.  in  4  Am.  Law  Be^ster, 
162.  Also,Lesseeof  Brewiurv.Blougher,  14Pet,178:  '<The 
laws  will  restrain  the  operation  of  a  statute  within  narrower 
limits  than  its  words  import,  if  the  literal  meamng  of  its  lan- 
gpBge  would  extend  to  cases  which  the  Legislature  never  de- 
signed to  embrace  in  it" — ^198.)  It  cannot  be  supposed  that 
Ckmgress  intended  the  statutes  on  patents  to  confer  a  rieht  on 
a  patentee  to  interfere  in  any  way  with  the  exercise  of  a  Bcense 
oonfened  by  Government  on  a  foreign  vessel.  (Same  doctrine 
in  Mercer  v.  Mechanics'  Bank  of  A^xandria,  1  Pet,  64.) 

I\r.  Letters  patent  of  the  United  States  confer  upon  the 
grantee  the  exclusive  ri^t  to  the  subject-matter  of  the  patent, 
to  be  exerdeed  wUhm  tkar  juriadietion.    A  foreign  ship  conung 
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within  one  of  the  i>ort8  of  the  United  States^  with  their  ezpreaB 
or  implied  permissiony  is  without  the  jurisdiction  within  miieh 
this  exclusive  right  is  to  be  exercised. 

1.  Foreigners  within  the  territorial  Jurisdiction  of  a  country 
xna^  yet  be  within  its  municipal  jurisdiction  for  no  purpose 
whatever.  Such  is  the  status  of  public  ministers— ( W  neaton's 
BlementB  of  the  L.  of  K,  Part  lu,  c  1,  s.  14 ;  Id.,  Part  II,  c. 
2y  s.  9) — ^and  of  foreign  sovereigns  entering  the  territoiy  of 
another — (id.  id.  id.) — ^and  of  foreign  armies  marching,  &c.. 
through  tiie  territory — (id.  id.  id.)-HBnd  of  a  foreim  unp  of 
war— (id.  id.  id.) — and  Schooner  Exchange  vl  M^adden,  T 
Or.  185,147.)    . 

2.  Foreipiers  within  the  territorial  may  be  within  the  muni- 
cipal jurisdiction  of  a  countoy  for  all  purposes.  This  is  the 
status  of  foreigners  who  come  into  the  country  ammo  manendi^ 
becoming  inh^itants.    (Yattel's  L.  of  K.,  B.  I,  c.  19,  s.  218.) 

8.  Fbreignerb  within  the  territorial  may  be  within  the  muni* 
cipal  jurismction  for  some  purposes,  and  not  for  others.  This 
is  the  case  with  transient  persons  jYatteYs  L.  of  N.,  B.  II,  c 
8,  ss.  105-'6-'8-'9)  and  consuls ;  (Wheaton's  Elements,  P.  IE, 
c.  1,  s.  28.)  The  same  principle  applies  to  apart  of  the  country 
in  temporary  possession  of  an  enemy.  ( U .  S.  v.  Hayward,  2 
0all.,'  485.)  To  goods  imported,  and  not  entered,  although 
witiiin  the  territorial  jurisdiction  of  the  State,  they  are  not 
subject  to  its  municipal  jurisdiction.  (Harris  r.  I>ennie,  8 
Pet,  292.) 

This  pnnciple  applies  to  a  forei^  commercial  vessel  yisitin^ 
a  port  of  the  United  States.  It  is  within  the  iurisdiction  cf 
tiife  United  States,  so  far  that  persons  on  board  are  bound  to 
do  no  act  against  the  public  peace,  or  contra  bonos  moreSj  or 
against  the  revenue  laws,  &c.,  &c.  But  *^for  all  the  per- 
sonal relations  and  responsibilities  existing  in  a  ship  at  the 
time  she  entered  a  port,  and  established  or  permitted  by  the 
laws  of  her  own  country,  her  authorities  are  answerable  only 
at  home ;  and  to  interfere  with  them  in  discharge  of  the  dutiee 
imposed  upon  them,  or  the  exercise  of  the  powers  vested  in 
them  by  those  laws,  on  the  groand  of  their  beinfl;  inconsistent 
with  the  municipal  legislation  of  the  countiy  where  the  stop 
happens  to  be  lying,  is  to  assert  for  that  legislation  a  superiority 
not  acknowledged  by  the  law,  and  inconsistent  with  the  inde- 

Sndence  of  nations.**    (Mr.  Lemre's  Opinion,  4  Op.  of  Att 
m.,  98,  102;  Same  r^oint,  6  Webster's  works,  808A 
V.  The  case  of  Caldwell  v.  Van  Vlissengen,  (9  Hare,  415| 
reprinted  in  9  Eng.  Law  and  Equity  R.,  61,)  will  be  cited  by 
plaintiff  in  error,  as  deciding  the  pomt  before  the  court    Q& 
this  case,  the  defendants  say : 
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L  It  will  be  regarded  by  this  court  only  bo  ftr  as  the  reason- 
ine  commends  itself  to  the  court  as  sound* 

tL  The  case  was  not  placed  upon  the  grounds  assumed  in 
Oie  case  at  bar.  The  principles  here  contended  for  were 
neither  consid«:ed  nor  even  presented  to  the  court 

8.  Statute  15  and  16  ^ctoria»  c.  88,  s.  26,  passed  July  1, 
1862,  provides  that  letters  pattet  thereafter  ^nted  shall  not 
prevent  the  use  of  inventions  in  foreign  sh^w  resorting  to 
britidi  ports  wlien  not  used  for  the  manuficture  of  goods  to  be 
vended  in  or  exported  fiom  England,  ezceptine  from  the  acti 
ships  of  foreign  States  in  the  pjorts  of  which  firitidi  ships  are 
prevented  from  using  foreu^  inventions  when  not  efnmoyed 
for  the  manufacture  of  goocb  to  be  vended  in  or  exported  fr<mi 
such  foreign  States. 

This  statute  was  passed  in  evident  recognition  of  the  ezist* 
ence  and  propriety  of  the  .principles  of  international  law  con- 
tended for  by  the  defendant  in  error. 

Ur.  Chief  Justice  TANEY  delivered  the  opinion  of  the 
court 

This  case  comes  before  the  court  upon  a  writ  of  error  to  the 
Circuit  Court  of  the  United  States  for  the  district  of  Massa- 
diusetts. 

The  plaintiff  in  error,  who  was  also  plaintiff  in  the  court 
below.  Drought  this  action  against  the  defendant  for  &e 
infringement  of  a  patent  which  the  plaintiff  had  obtained  for 
a  new  and  useful  improvement  in  constructing  the  gaff  of  sail- 
ing vessels.  The  declaration  is  in  the  usual  form,  and  alleges 
that  the  defendimt  used  this  improvement  at  Boston  witiiout 
his  consent  The  defendant  pleaded  that  the  improvement  in 
question  was  used  bv  him  only  in  the  gaffs  of  a  French 
schooner,  called  the  Aicyon,  of  wnich  schooner  he  was  master; 
that  he  (the  drfendant)  was  a  subject  of  the  Empire  ef  France ; 
that  the  vessel  was  built  in  France,  and  owned  and  manned 
by  French  subjects;  and,  at  the  iime  of  the  alleged  infringe- 
ment, was  upon  a  lawful  voyMC,  under  the  flac  of  France, 
fi!om  St  Fbters,  in  the  island  or  lifiquelon,  one  of  the  colonies 
of  France,  to  Boston,  and  thence  back  to  St  Peters,  which 
voyage  was  not  ended  at  the  date  of  the  alleged  inMngement ; 
ana  tiiat  the  gaffii  he  used  were  placed  on  the  schooner  at  or 
near  the  time  she  was  launched  oy  the  builder  in  order  to  fit 
bar  for  sea. 

Th^  is  also  a  second  plea  containing  the  same  allegations, 
'  witii  the  additional  averment  that  the  improvement  iu  question 
had  been  in  common  use  in  French/ merchant  vessels  for  more 
than  twenly  years  before  the  Alcyou  was  built,  and  was  the 
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common  and  well-known  property  of  every  French  subject 
long  before  the  plaintiff  obtuned  his  patent. 

.The  plaintiff  demurred  generally  to  each  of  these  pleas,  and 
the  defendant  joined  in  demurrer;  and  the  judgment  of  the 
Circuit  Court  being  in  favor  of  the  ^defendant,  the  plaintiff 
thereupon  brought  this  writ  of  error. 

The  plainti£^  by  his  demurrer,  admits  that  the  Alcyon  was 
a  foreign  vessel,  lawfully  in  a  port  of  the  United  States  for  lAie 
purposes  of  commerce,  and  that  Hie  improvement  in  question 
was  placed  on  her  in  a  foreign  port  to  nt  her  for  sea,  and  was 
authorized  by  the  laws  of  the  country  to  which  she  belonged. 
The  question,  therefore,  presented  bv  the  first  plea  is  simply 
this:  whether  any  improvement  in  tue  construc&on  or  equip- 
ment of  a  foreira  vessel,  for  which  a  patent  has  been  obtained 
in  the  United  States,  can  be  used  bv  such  vessel  within  the 
lurisdictdon  of  the  United  States,  while  she  is  temporarily  there 
for  the  purposes  of  commerce,  without  the  consent  of  the 
patentee? 

This  question  depends  on  the  construction  of  the  patent  laws. 
For  undoubtedly  every  person  who  is  foundl  within  the  limits 
of  a  Gk>vemment,  whether  for  temporary  purposes  or  as  a 
resident,  is  bound  by  its  laws.  The  doctrine  upon  this  subject 
is  correctly  stated  by  Mr.  Justice  Story,  in  his  ^<  Commentaries 
•on  the  Conflict  of  Laws,"  (chap.  14,  sec.  541,)  and  the  writers 
•on  publi  ■  law  to  whom  he  refers.  A  difficult  jfkvy  sometimes 
jurise,  in  determining  whether  a  particular  law  applies  to  tiie 
•citizen  of  a  foreign  country,  and  intended  to  subject  him  to  its 
provisions.  But  if  the  law  applies  to  him,  and  embraces  his 
•ease,  it  is  unquestionablv  binding  upon  him  when  he  is  within 
the  iurisdiction  of  the  United  States. 

The  general  words  used  in  the  clause  of  the  patent  laws 
granting  the  exclusive  rieht  to  the  patentee  to  use  the  improve- 
ment, taken  by  themsebres,  and  literally  construed,  without 
letgard  to  the  object  in  view,  would  seem  to  sanction  the  claim 
ofthe  i^intiff.  But  this  mode  of  escpoundine  a  statute  has 
never  been  adopted  by  any  enlightened  tribunait— because  it  is 
evident  that  in  many  cases  it  would  defeat  the  object  which 
the  Le^slature  intended  to  accomplish.  And  it  is  well  settled 
that,  in  interpreting  a  statute,  the  court  will  not  look  mere^ 
to  a  particular  clause,  in  which  genial  words  mav  be  useo, 
bdt  will  take  in  connection  with  it  the  whole  statute  (or  statutes 
on  the  same  subject)  and  the  objects  and  policy  of  tl^e  law,  as 
indicated  by  its  various  provisions,  and  give  to  it  such  a  oon- 
Btruction  as  will  cany  into  execution  the  will  of  the  Legisla- 
ture, as  thus  ascertained,  according  to  its  true  intent  and 
meaniaig. 
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Neither  will  the  conrty  in  expounding  a  Btatate,  give  to  it  a 
oonstraction  which  would  in  any  degree  disarm  the  Govem^ 
ment  of  a  power  which  has  been  confided  to  it  to  be  used  for 
&e  j^eral  good^-or  which  would  enable  individuals  to  embar- 
rass it,  in  the  discharge  of  the  high  duties  it  owes  to  ike  com- 
munily— unless  plain  and  express  words  indicated  that  such 
was  the  intention  of  the  Legislature. 

'  The  patent  laws  are  authorized  by  that  article  in  the  Consd- 
tation  which  provides  that 'Congress  shall  have  power  to  pro- 
mote the  progress  of  science  and  useful  arts,  by  securine  for 
limited  times  to  authors  and  inventors  tiiie  exclusive  right,  to 
their  rei^[>ective  writings  and  discoveries.  The  power  Hius 
granted  is  domestic  in  its  character,  and  necessaiuy  confined 
within  the  limits  of  the  United  States.  It  confers  no  power 
on  Congress  to  regulate  commerce,  or  the  vehicles  of  commerce, 
which  Belong  to  a  foreign  nation,  and  occasionally  vidt  our 
ports  in  their  commercial  pursuits.  That  power  and  the  treaty- 
making  power  of  the  General  Government  are  separate  and 
distinct  powers  fix>m  the  one  of  which  we  are  now  sp^Jdn^, 
and  are  granted  by  sei>arate  and  diflforent  clauses,  and  are  m 
no  degree  connected  with  it  And  when  Congress  are  legisla- 
ting to  protect  authors  and  inventors,  their  attention  is  nece»> 
suuy  attracted  to  the  authority  under  which  they  are  actingi 
and  it  ouffht  not  ligbtiy  to  be  presumed  that  tiiey  intended  to 
go  beyond  it,  and  exercise  another  and  distinct*  power,  confer- 
red on  them  for  a  difiTerent  purpose. 

Kor  is  there  anytiung  in  the  patent  lawa  that  should  lead  to 
a  different  conclusion.  They  are  all  maniftsQy  intended  to 
<Maty  into  execution  this  particular  power.  Thev  secure  to  ihe 
inventor  a  just  remuneration  from,  those  who  derive  ,a  profit 
or  advantage,  within  the  United  States,  from  his  genius  and 
mentel  labors. 

«But  the  right  of  pro^rty- which  a  patentee  has  in  his  inven* 
tion,  and  his  night  to  its  exclusive  use.  is  derived  altogether 
from  Ihese  statutory  provisions ;  and  tnis  court  have  uways 
held  that  an  inventor  nas  no  right  of  property  in  hisi^ventioui 
upon  which  he  can  maintain  a  suit^  luiless  h0  obtains  a  patent 
for  it,  accordiiu^  to  the  acts  of  Conmss ;  and  Aat  his  rights 
are  to  be  reguSttted  and  measured  by  these  laws,  and  cannot 
go  beyond  them. 

But  these  acts  of  Congress  do  not  and*  were  not  intended 
to,  operate  bevond'the  limits  of  the  united  States ;  and  as  the 
pi^oitee's  right  of  propertv  and  exclusive  use  is  derived  from 
them,  they  cannot  extend  oeyond  the  limits  to  which  the  law 
itself  is  confined.  And  tiie  use  of  it  outside  of  the  jurisdiction 
of  the  United  States  is  not  an  infringement  of  his  rights,  and 
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he  has  no  claim  to  anjr  compensation  for  the  profit  or  adYan- 
taffe  the  TMurty  niay  derive  from  it. 

The  chief  and  almost  onl^  advantage  which  the  defendant 
derived  from  the  nae  of  this  improvement  was  on  tiie  high 
seasy  and  in  other  places  out  of  the  jurisdiction  of  the  United 
States.  '^  The  plea  avers  that  it  was  placed  on  her  to  fit  her  for 
sea.  If  it  haid  been  manufiEustared  on  her  deck  while  she  was 
lying  in  the  port  of  Boston,  or  if  the  captain  had  sold  it  tiiere, 
he  would  undonbtedly  have  trespassed  upon  the  rights  of  tiie 
plaintifl^  and  would  have  been  justly  answerable  for  Ihe  profit 
and  advantage  he  thereby  obtained.  For,  by  coming  in  com- 
petition with  the  nlaintin^  where  Ihe  plaintiff  was  entitied  to 
the  exclusive  use,  ne  thereby  diminished  the  value  of  his  prop- 
erty. Justice,  therefore,  as  well  as  the  act  of  Congress,  would 
require  that  he  should  compensate  the  patentee  for  tiie  injury 
he  sustained,  and  the  benefit  and  advantage  which  he  (Ihe 
defendant)  derived  from  the  invention. 

But,  so  fiEff  as  the  mere  use  is  concerned,  the  vessel  could 
hardly  be  said  to  use  it  while  she  was  at  anchor  in  the  port,  or 
lay  at  the  wharf.  It  was  certainly  of  no  value  to  her  while  she 
was  in  the  harbor ;  and  the  only  use  made  of  it,  which  can  be 
supposed  to  interfere  with  the  rights  of  the  plaintifl^  was  in 
navieating  the  vessel  into  and  out  of  the  harbor,  when  she  ar- 
rivea  or  was  about  to  depart,  and  while  she  was  within  the  ju- 
risdiction  of  the  United!^  States.  Now,  it  is  obvious  that  the 
plaintiff  sustained  np  damage,  and  the  defendant  derived  no 
material  advantage,  fit>m  the  use  of  an  improvement  of  this 
land  by  a  forei^  vessel  in  a  single  voyaM  to  the  United  States, 
or  trom.  occasional  voyages  in  the  ormnary  pursuits  of  com- 
merce ;  or  if  any  damage  is  sustained  on  tne  one  side,  or  an^ 
profit  or  advantage  gained  otf  the  other,  it  is  so  minute  that  it 
IS  incapable  of  any  appreciable  value. 

But  it  seems  to  be  supposed,  that  .this  user  of  the  improve- 
ment was,,  by  legal  intenoment,  a  trespass  upon  the  rights  of 
the  plaintiff;  aiSl  that  although  no  real  dAmage  was  sustained 
by  tne  plaintiff  and  no  profit  or  advantage  gained  hj  the  de- 
fendant, the  law  presumes  a  damage,  and  that  the  action  maj 
be  maintained  on  that  ground.  £  other  words,  that  there  is 
a  techni^  dama^,  in  me  eye  of  the  law,  although  none  has 
reaUy  been  sustained. 

This  view  of  the  subject,  however,  presupposes  that  the 
patent  laws  embrace  improvements  on  mreign  ships,  lawfblly 
made  in  their  own  oountiy,  which  have  heSa  patented  here. 
But  that  is  the  question  in  controversy*    And  the  court  is  of 

Sinion  that  cases  of  that  kmd  were  not  in  the  contemplation 
Congress  in  enacting  the  patent  laws,  and  cannot^  upon  any 
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soand  constraction,  be  regarded  as  embAu^  in  theiiL  For 
Back  a  conBtruction  wotQd  be  inconsistent  with  tibe  principles 
that  lie  at  the  foundation  of  these  laws ;  and  instead  of  confer- 
ring legal  rights  on  the  inventor,  in  order  to  do  equal  justice, 
between  him  and  those  who  profit  by  his  invention,  they  would 
confer  a  power  to  exact  damages  wnere  no  real  damage  had 
been  sustained,  and  would  moreover  seriously  embarrass  Hie 
commerce  of  tiie  cduntry  with  foreim  nations.  We  thinjc 
these  laws  oueht  to  be  construed  in  me  spirit  in  which  they 
were  made — ^tnat  is^  as  founded  in  justice— and  should  not  be 
strained  by  technical  constructions  to  reacb  cases  which  Ooh- 
sress  evidently  could  not  have  contemplated,  without  depart-, 
m^  from  the  principle  upon  which  thev  were  legislating,  and 
gomg  far  beyond  the  object  they  intended  to  accomplish* 

^e  construction  claimed  by  the  plaintiff  would  confer  on 
patentees  not  only  rights  of  pronerty,  but  also  political  power, 
and  enable  them  to  embarrass  tne- treaty-making  power  in  its 
negotiations  with  foreign  nations,  and  also  to  mterfere  with 
tlie  legislation  of  Congress  when  exercising  its  constitutional 
power  to  regulate  commerce.  And  if  a  treaty  should  be  nego- 
tiated with  a  foreign  nation,  by  which  the  vessels  of  each  partjr 
were  to  be  freely  admitted  into  the  ports  of  the  other,  upon 
equal  terms  with  its  own,  upon  the  payment  of  the  ordinair 
port  charges,  and  the  foreign  Grovemment  &ithfhU^  carried  it 
mto  execution,  vet  the  Oovemment  of  the  United  (States  would 
find  itself  unable  to  frilfil  its  obligations  if  tiie  foreign  ship  had 
about  her,  in  her  construction  or  eauipmept,  anything  for  which 
a  patent  had  been  ^ranted^  Ana  luter  paving  the  port  and 
otner  charges  to  which  she  was  subject  by  uie  treaty,  the  mas- 
ter would  be  met  with  a  further  demand,  the  amount  of  whidi 
was  not  even  retpilated  by  law,  but  depended  upon  tiie  will  of 
a  private  indiviauaL 

«And  it  will  be  remembered  that  the  demand,  if  well  founded 
in  the  patent  laws,  could  not  be  controlled  or  put  aside  by  the 
treaty.  For,  by  the  laws  of  the  Unit  id  StatM,  the  rights  of 
a  party  under  a  patent  are  his  private  property;  and  Dy  the 
Constitution  of  the  United  States,  private  property  cannot  be 
taken  for  public  "use  without  just  compensation.  And  in  the 
case  I  have  stated,  the  Government  would  be  unable  to  -carry 
into  effect  its  treaty  stipulations  without  the  consent  of  the 
patentee,  unless  it  resorted  to  its  right  of  eminent  domain, 
and  went  through  the  tedious  and  expensive  process  of  con- 
demning so  mu w  o^  the  right  of  property  of  the  patentee  as 
related  to  foreign  vessels,  and  paying  nim  such  a  compensation 
therefor  as  should  be  awarded  to  hmi  by  the  proper  tribunaL 
The  same  difficulty  would  exist  in  executingaJaw  of  Congress 
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in  relation  to  foreign  ships  and  vessels  trading  to  this  conntiy. 
And  it  is  impossibte  to  suppose  that  Congress  in  passing  these 
laws  conld  nave  intendldd  to  confer  on  the  patentee  a  right  of 
private  property,  which  would  in  effect  enable.him  to  ezerdse 
politi<»u  power,  and  which  the  Oovemment  would  be  obliged 
to  regain  oy  purchase,  or  by  the  power  of  its  eminent  domain, 
before  it  could  fully  and  neely  exercise  the  great  power  of 
regulating  commerce,  in  which  the  whole  nation  has  an  inter- 
est The  patent  laws  were  passed  to' accomplish  a  different 
purpose,  and  with  an  eye  to  a  different  object;  and  the  right 
to  mtenere  in  forei^  mtercourse,  or  with  foreign  ships  visit- 
ing our  p<MiB,  was  evidently  not  in  the  mind  of  the  Legislature, 
nor  intended  to  be  granted  to  the  patentee. 

Congress  ma^  unquestionably,  under  its  power  to  regulate 
commerce,  prohibit  anj  foreign  ship  from  entering  our  ports, 
which,  in  its.  construction  or  equipment  uses  any  improvement 
patented  in  this  country,  or  may  prescribe  the  terms  and  regu- 
mtions  upon  which  sucn  vessel  shall  be  allowed  to  enter.  Yet 
it  may  perhaps  be  doubted  whether  Congress  could  by  law 
confer  on  an  individual,  or  individuals,  a  right  which  would  in 
any  degree  impair  the  constitutional  powers  of  the  legislative 
or  executive  departments  of  the  Government,  or  which  might 
put  it  in  their  iK>wer  to  embarrass  our  commerce  and  inter- 
course with  foreign  nations,  or  endanger  our  amicable  rela- 
tions. But  however  that  may  be,  we  are  satisfied  that  no 
sound  rule  of  interpretation  would  justify  the  court  in  giving 
to  the  general  woras  used  in  thejpatent  laws  the  extended 
construction  claimed  by  the  plainti£^  in  a  case  like  this,  where 
)^vblic  riehts  and  the  interests  of  the  whole  community  are 
concemecL 

The  case  of  Caldwell  v.  Vlissengen,  (9  Hare,  416,  9  Eng.  L. 
and  Eq.  Sep.,  51,)  and  the  statute  passed  by  the  British  Tar- 
liament  in  consequence  of  that  decision,  have  been  referred  to 
and  relied  on  in  the  argument.  The  reasoning  of  the  Vice 
Chancellor  is  certainly  entitied  to  much  respect,  and  it  is  not 
jfor  this  court  to  question  the  correctness  of  tne  decision,  or  the 
construction  given  to  the  statute  of  Henry  VIEL 

But  we  must  interpret  our  patent  laws  with  reference  to  our 
own  Constitution  and  laws  and  judicial  dedsions.  And  the 
court  are  of  opinion  that  the  rights  of  property  and  exdusive 
use  granted  (6  a  patentee  does' not  extend  to  a  foreign  vessel 
lawfully  entering  oneof  our  ports ;  and  that  the  use  of  sudi 
improvement,  in  the  construction,  fitting  out^  or  equipment  of 
mch  vessel,  while  she  is  coming  into  or  goinug^  out  of  a  pcvt  of 
the  United  States,  is  not  an  innringement  ofthe  ri^ts  of  an 
American  patentee,  provided  it  was  placed  upon  her  in  a  Ibiv 
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^igOL  poity  and  authorized  by  the  laws  of  the  oountiy  to  which 
ahe  belongs. 

In  this  view  of  Uie  subject,  it  is  unnecessary  to  say  anything 
in  relation  to  the  second  plea  of  the  defendant,  since  the  mat- 
ten  relied  on  in  the  first  are  sufficient  to  bar  the  plaintiff  of  his 
action,  without  the  aid  of  the  additional  averments  contained 
in  the  second. 

The  judgment  of  the  Circuit  Court  must  therefore  be  af- 
firmed. 


MosBS  C.  MoBDSCAi,  IsAAO  E.  Hkbtz,  Joseph  A.  Evblow,  ahd 
Isaac  B.  Mobdioai,  CAEBTiNa  on  businsss  uitdbb  thb  namb, 

'STTLB,  AND  FIBIC,  OF  MoBDBCAI  k  Cc,  LiBBLLABTS  AKl)  Af- 
PBLLABT8,  9;  W.  &  N.  LiNDSAT,  OWBBBS  OF  THB  SOHOONBB 

Mabt  Eddt,  hbb  Taoxlb,  &a 

WluN  the  dMTM  of  the  DUtriet  Comti  in  a  cafe  of  Admiraltj  juiidictioB,  was 
not  ft  ftmJ  decroe,  the  Circuit  Court,  to  which  it  wu  carried  hj  appeal,  had  no 
power  to  aot  npon  the  caie,  nor  eonld  it  eonsent  to  an  amendment  of  Uie  record 
ojan  inaertion  of  a  final  decree  bjan  agreement  of  the  conneel  in  the  eaoe;  nor 
can  this  court  eonsent  to  eaeh  an  amendment 

The  Diftoict  Conrt  having  ordered  a  report  to  be  made,  the  caae  muit  be  eent 
back  ftom  here  to  the  Circuit  Court,  and  from  there  to  the  Dietrict  Court|  Im 
«rder  that  a  report  maj  be  made  according  to  tiie  reference. 

Tms  was  an  i^pjeal  fiN>m  the  Circuit  Court  of  the  United 
States  for  the  district  of  South  Carolina.  ^ 

It  was  a  libel  filed  on  the  6th  of  April^  1854,  in  the  District 
Court  of  South  Carolina,  by  Mordecai  k  Co.,  against  tfie 
sdiooner  Mary  Eddy,  and  all  persons  intervening. 

A  very  brief  narratiTe  will  be  sufficient.to  show  the  condi- 
tion in  which  the  case  was,  when  it  leflf  the  District  Court,  and 
this  is  all  that  is  required  under  the  present  opinion  of  this 
court 

In  March,  1864,  the  Mary  Bddy  was  in  New  Orleans,  about 
to  sail  for  Charleston.  One  hundred  and  two  hogsheads  of 
sugar  were  shipped  on  board  of  her,  which  were  to  be  deliv- 
ered  to  Mordecai  k  Co.  The  libel  #as  for  the  non-delivery 
of  these  arti<des. 

The  answer  admitted  the  shipment  and  arriTal  of  the  vessel 
in  Ohaileston,  and  then  averred  the  delivery  of  three  hogsheads 
of  the  sugar,  (together  with  some  barrels,  of  syrup,)  the  freijg;fat 
of  whidi  Mcn^ecai  k  Co.  refbsed  to  pay.  The  answer  then 
aDeged  that  the  lib^Uaatik  having  reftised  to  pay  freight  until* 
(he  sugars  were  received  oy  tl^em  at  their  store,  or  until  po^ 
aessioii  had  passed  to  ^em^  llie  master  unloaded  the  residue 
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of  the  solars,  and,  when  landed  on  the  whar^  g^ye  notice  to 
Mordeeai  k  Co.  that  he  wonld  deliver  the  articles  to  them 


npon  payment  of  the  freight;  that  Mordeeai  ft  Co.  having 
fused  to  do  this,  the  master  retained  the  custody  of  the  sugars 
in  order  to  preserve  his  lien  for  the  freight.  A  correspondence 
took  place  oetween  the  parties,  which  it  is  not  necessary  to 
state  tor  the  purposes  of  this  report 

The  district  judge  decreed  m  &vor  of  the  libellants,  with 
costs,  and  then  added: 

^^  Mr.  Gray,  the  commissioner  and^  clerk  of  this  court,  will 
ascertain  th<i  charges  to  be  made  against  the  respectivepartiea 
to  this  suit,  and  state  the  account  between  them.  For  this 
purpose,  he  is  authorized  to  use  the  testimony  already  reported, 
and  such  further  evidence  as  may  be  brought  bemre  nim  in 
relation  to  this  point." 

Without  any  further  proceeding  being  had  in  the  case,  the 
claimants  appealed  to  me  Circuit  Court,  and  the  record  was 
accordingly  transmitted. 

When  the  cause  came  up  for  hearing  before  the  circuit  judge, 
he  reversed  the  decree  of  the  District  Court,  and  dismissed  me 
libel  with  costs,  whereupon  the  libellants  appealed  to  this 
court 

The  case  was  argued  upon  its  merits  by  Mr.  PkUHps  for  the 
appellants,  and  itfr.  Johnson  and  Mr.  Beoerdy  Johnsarij  jr^  for 
the  claimants,  whose  arguments  it  is  not  necessarjr  to  state  in 
this  report,  in  consequence  of  the  case  being  decided  upon  a 
prelimmaiy  point 

Mr.  Justice  WAYKB  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  the  Circuit  Court  of  the  United  States 
for  the  district  of  South  Carolina. 

Upon  the  hearing  of  this  cause  in  this  court,  it  was  suggested 
that  the  court  had  not  jurisdiction  of  the  case,  on  the  ground 
that  the  District  Court,  which  had  original  jurisdiction  of  it, 
had  not  given  a  final  decree  in  &vor  of  the  libellants,  before 
the  cause  was  taken  by  appeal  to  the  Circuit  Court;  from  the 
decision  of  whicSi,  reversing  the  decision  of  the  district  judge 
and  dismissing  the  libel,  me  appellants  appealed  to  the  Su- 
preme Court  No  such  decree  of  the  District  Court  is  set  out 
m  the  record;  but  the  court,  supposing  it  might  be  a  clerical 
omission,  save  to  the  counsel  ooncemM  in  the  cause  time  to 
ascertdn  me  fiuct,  in  order  that  it  might  be  made,  eitiier  by 
consent  of  parties  or  by  certiorari,  a  part  of  tibe  record,  tiiat 
there  might  be  no  delay  in  the  final  disposition  of  the  case  bj 
this  court.    The  counsel  having  made  the  necessary  inquiries 
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fiom  the  cleric  of  the  J)i8trict  and  Circuit  Courts,  and  havine 
reported  to  this  court  that  no  final  decree  had  been  extended 
or  passed  in  &vor  of  the  libellants  by  the  district  j^<|^S^  uid 
that  the  case  had  been  taken  by  appeal  to  the  Circuit  Court 
upon  such  imperfect  record,  alid  deciaed  in  that  court,  without 
any  notice  of  the  omission  haying  been  brought  to  its  yiew 
eitner  from  the  record  or  in  the  argument  <^  the  case,  the 
counsel  haye  applied  to  this  court  to  permit  tliem  to  amend 
the  record  by  consent,  by  inserting  in  it  whsit  mig^t  be  agreed 
upon  by  them  to  be  a  final  decree,  ur«ng,  as  the  merits  of  the 
case  between  the  parties  had  been  f ulR  mscussed  here,  that  the 
court  could  proceed  upon  sucfi  amen^ent  to  decide  the  case. 

We  haye  examined  the  proposal  of  counsel  in  connection 
with  the  laws  of  Congress  regulating  appeals  from  the  DiBtrict 
Court  to  the  Circuit  Court,  and  from  tne  latter  to  this  courts 
and  also  the  decisions  of  this  court  upon  those  laws,  and  we 
do  not  find,  upon  any  interpretation  wnich  has  been  or  could 
in  our  yiew  be  giyen  to  them,  tiiat  it  is  in  our  power  to  grant 
the  q^lication  of  counsel  for  the  amendment  of  the  record  as 
they  propose  it  should  be  done. 

The  right  of  appeal  is  ^^  conferred,  defined,  and  reralated,** 
by  the  second  section  of  the  act  of  March  2, 1808,  (eh.  20, 1 
EttaL  at  Large,  244.)  Its  languue  is:  ^That  firom  all  final 
judjpnents  or  decrees  in  any  oi  the  District  Courts  of  tiiie 
United  States,  an  appeal,  where  the  matter  in  dispute,  exdu- 
siye  of  costs,  shall  exceed  the  sum  or  yalue  of  mty  doUara^ 
shall  be  allowed  to  the  Circuit  Court  next  to  be  hold(en  in  the 
district  where  such  judgment  or  judgments,  decree  or  decrees, 
may  be  rendered;  and  the  Circut  (^urt  or  Courts  are  herebjf 
auuiomed  and  required  to  receiye,  hear,  and  determine,  sucb 
appeal.  And  that  from  all  final  judgments  or  decrees  rendered 
in  any  Circuit  Court,  or  in  any  District  Court  acting  as  a  Cin 
cuit  Court  in  cases  of  equity,  of  admiralty,  and  maritime  juris- 
diction, and  of  prize  or  no  prize,  an  appml,  where  the  matter 
in  dispute^  exdusiye  of  costs,  shall  exceed  the  sum  or  yalue  of 
two  thousand  dollars,  shall  be  allowed*  to  the  Supreme  Court 
of  the  United  States;  and  that  upon  such  appeal  a  transcript 
of  the  libel,  bill,  answer,  depositions,  and  all  other  proceedinffs 
of  what  land  soeyer  in  the  cause,  shall  be  transmitted  to  the 
said  Supreme  Court'*  It  is,  then,  only  upon  final  Judgments 
and  decrees  that  appeals  can  be  taken  from  either  of  the  courts 
to  the  other  courts.  Without  such  a  decree,  neither  the  Circuit 
nor  the  Supreme  Courts  can  haye  jurisdiction  to  determine  a 
cause  upon  its  merits,  as  was  done  in  this  case  by  the  Circuit 
Oourti  nom  which  decision  it  has  been  brought  oy  appeal  to 
tlua  court    The  Circuit  Court  had  nothing  before  it  to  make 
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its  decision  available  for  the  appellanto,  if  its  view  of  the  meritB 
of  the  case  had  coincided  with.the  opinion  of  the  district  jndge, 
or  upon  which  its  process  conld  have  been  issned  to  cany  ont 
the  judgment  given  bv  it  in  fiivor  of  the  respondents.  Nor 
could  it  iiave  permittea  an  amendment  of  the  record  of  appeal 
by  the  insertion  of  what  the  parties  might  have  amed  to  be 
a  final  jud^ent  as  to  •amount,  without  its  having  first  re- 
ceived the  judicial  sanction  of  the  district  Judge.  And  this 
court  is  as  powerless  in  this  respe<st  as  the  Circuit  Court  was, 
as  its  juriscuction  depends  upon  that  court  having  a  proper 
legislative  jurisdiction  of  the  case.  It  cannot  overlook  tne  met 
upon  which  its  jurisdiction  depends,  hy  cmy  aetkn  m  the  cgtse  m 
the  GreuU  Court  upon  m  irregular  ofpeaL  The  case  in  that 
court  was  coram  non  judice,  and  is  so  here.  The  appellants 
have  the  right  to  the  execution  of  the  order  given  by  the  die* 
trict  judge  to  the  commissioner  and  clerk  of  the  court,  to  ascei^ 
tain  the  charges  to  be  made  against'  the  respective  parties  to 
the  suit,  and  to  state  an  account  between  them;  lor  which 
purpose  he  was  authorized  to  use  the  testimony  already  re- 
ported, and  such  further  testimonv  as  might  be  brought  before 
him  in  relation  to  that  point.  Thai  the  Cirouit  Court  cannot 
direct  to  be  done,  nor  can  this  court  do  «o.  All  that  we  can 
do  in  the  case,  as  it  stands  here,  irto  reverse  the  decree  of  the 
Circuit  Court  dismissing  the  appellants'  libel,  to  send  the  case 
back  to  the  Circuit  Court,  tiiat  the  appeal  in  it  may  be  dis- 
missed by  it  for  want  of  its  jurisdiction, leaving  the  case  in  its 
condition  before  the  appeal  to  that  court,  that  the  parties  may 
carry  out  tlie  case  in  tne  District  Court  to  a  final  decree,  upon 
such  a  roport  as  the  commissioner  and  clerk  may  make,  accord- 
ing to  the  order  which  was  given  by  the  judge.  The  judgment 
ofthe  Cirouit  Court  is  roversed  accordingly. 


Tbrxnoi  Cousih,  PLAiNTm  lA  Ebrob,  v.  Fakht  Labatut, 
Widow  ahb  TnxAMXHTABT  Exbcutrix,  Julbs  A.  Blakc,  Co- 

SZBCUTOB,  AHD  OtHBBB,  LlGAI.  RlPllBSBNTATnnS  OV  EVABISn 

Blaho/ 

la  LosifiaaAi  all  the  eridwee  tekcn  in  the  ecmrt  below  foee  vp  to  the  Smiieuie 
Ooiuti  which  decidei  qneitioni  of  fhct  u  well  M  of  law.  In  the  abeenee  of  bfllf 
of  exoeptSoBf,  lettinc  rorih  the  points  of  lew  decided  in  the  eeae.  thii  cout  mvsi 
look  to  the  opinion  ofthe  Stete  court,  (made  a  part  of  ihe  reeora  bj  law,)  in  or> 
der  to  fee  whether  or  not  anj  qneetion  nae  been  decided  there  which  woud  civs 
this  court  appellale  Jariidiction,  under  the  twenty-fifth  tection  of  the  Judidaix 
act 

▲  claim  to  land  In  Lonitiana  waa  presented  to  the  commissioner  appolnled  aid« 
the  ael  of  ISIS,  (9  Stat  al  L.,  71d,)  reported  ftiToiahlj  upon  bj  him  t^  OoagiiSi^ 
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aad  confinned  bj  the  set  of  1819,  (3  Stat  at  L.,  638.)  But  it  did  not  appear 
thai  thii  daim  had  been  sorrejed,  or  that  it  had  anj  definite  bonndariee. 

In  1820,  *hib  regiater  and  reeeiTer  gare  to  the  claimant  a  certificate  that  he  wai  en* 
titled  to  a  patent,  bnt  without  saying  how  it  wae  to  be  located. 

In  1822,  Gongren  pawed  an  act  (3  Slat,  at  L.,  707)  giring  to  the  registers  and  re- 
-  ceiTers  power  to  direct  the  location  and  manner  c?  snrr^ying  the  claims  to  land 
eonfirmed  by  the  ael  of  1819. 

In  1826,  the  register  and  receirer  ordered  the  claim  to  be  surveyed,  speaking  of  it| 
howerer,  as  being  deriTed  firom  an  original  claimant,  different  ftom  the  peison 
who  was  mentioned  as  the  original  dslmanl  in  the  certificate  of  1820. 

The  act  of  1822  was  remedial,  and  this  diflbrence  was  inmiateriaL 

When  the  surrey  was  exseated  according  to  that  order,  it  gave  a  prima  fkde  title, 
and  the  United  Stales  were  bound  hj  it  until  it  was  set  aside  at  the  Qenoral 
Land  Qflloe.  The  Supreme  Court  of  Louisiana  were  in  enor  when  thqr  dedded 
thai  it  gaTs  no  title,  and  this  court  has  Jurisdiction,  under  the  twenty-fifth  seo- 
tion  Of  the  Judidaiy  ad,  to  rsYiew  thai  Judgment 

But  until  the  surrey  was  made  and  approTed,  the  United  States  could  sell  the  landf 
and  a  purchase  of  a  part  of  it  must  stand  good. 

This  case  was  brought  n^,  from  tho  Supreme  Oonrt  of  the 
State  of  Lonisiaiia,  by  a  wnt  of  error  issued  under  the  twenty- 
fifth  section  of  the  judiciary  act 

As  Ihis  case  will  probably  be  much  referred  to  hereafter,  as 
settling  some  general  principles  of  ^preat  importimce,  it  may  be 
well  to  state  in  this  report  the  precise  nature  of  the  certificates 
of  confirmation  and  oraer  of  survey. 

Under  the  act  of  Congress  of  April  2S,  1812,  (2  Stat  at  L., 
718,)  Cousin  presented  a  donation  daim  to  the  commiBsioners 
appointed  under  that  act  On  the  2d  of  Januaiy,  1816,  the 
commissioners  reported  as  follows  upon  this  claim,  calling  it 
Ko.  255,  and  placing  it  in  class  B.  (See  American  State 
Papers,  Public  Jjands,  voL  8,  p.  56.) 


B|7  whom  claimed. 

1 

Original  Claimant 

Nature  of  daim,  and  from  whal  author- 
ity deriTed. 

^r.    ■  WSS^ull Afl ••■•**■••••  AA 

Stephen  Bintf •••••••. 

Date  of  daim. 


10,  If 99, 


Quantity  daimed. 


1,000.. 


Where  situated. 


St  Tteamanj. 


Bif  whom  issued. 


1.1010. 


When  SUV" 
Teyed. 


Qjwhom  suiT^jed. 


Inhahited  and  cultiTated  from     to 


General  remarks. 
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It  will  be  observed  that  the  name  of  the  original  claimant  is 
here  said  to  have  been  Stephen  B6n&  No  survey  or  location 
of  the  land  was  made  under  tliis  certificate. 

In  1819,  Congress  passed  an  act  (8  Stat,  at  L.,  528)  confirm- 
ing this  claim  amongst  many  others,  and  on  the  8th  of  June, 
1820y  the  register  and  receiver  gave  to  Cotisin  the  following 
certificate : 

[CertiScats  of  Conflrmatioa.] 

Ocmpfniasknur' 8  Beparij  LeUer  By  OerUfioaie  No.  178. 

Lakd  OmcBy  St.  Hblxra. 

In  pursuance  of  the  act  of  Congress  passed  the  8d  of  March, 
1819,  entitled  ''An  act  for  a^usting  tine  claims  to  land,  and 
establishing  land  offices  for  tne  district  east  of  the  island  of 
New  Orleans,"  we  certify  that  claim  No.  255,  in  the  report 
of  the  commissioner  marked  B,  claimed  by  Francis  Cousin, 
original  claimant,  Stephen  R6n^,  is  confirmed  as  a  donation, 
ana  entitled  to  a  patent  for  one  thousand  arpens,  situated  in 
St  Tammany,  ana  claimed  under  an  order  of  survey  dated 
10th  September,  1798. 
Given  under  our  hands,  this  8th  day  of  June,  1820. 
Attest:  (Signed)  Charles  S.  Cosbt,  JRegisler. 

Y.  HsaAULT,  Clerk 
FuLWSB  Skipwith,  Beedoer. 

It  will  be  observed  that  the  name  of  the  original  claimant  ia 
here  mentioned  as  Stephen  B£n6,  and  there  is  no  mode  of  sur- 
vey pointed  out,  the  original  order  of  survey  not  being  pro- 
duoecL 

In  1822,  Congress  passed  an  act  (8  Stat  at  L.,  707)  giving 
to  the  renters  and  receivers  power  to  direct  the  location  ana 
manner  of  surveying  the  chums  to  land  confirmed  by  the  act 
of  1819. 

On  the  2l8t  of  September,  1826,  the  register  and  receiver 
gave  to  Cousin  the  following  order  of  survey : 

[Order  of  Surej.] 

Land  Officb,  St.  Hklxha. 

Fraa^iM  Ooamn.  OerUficaie  No.  178,  \ 
Dakd  June  8ih,  1820.  / 

St.  Tammaitt,  iSjrf.  21, 1896. 

Francis  Cousin  claims  a  tract  of  one  thousand  aipena  of 
land,  situate  in  the  parish  of  St  Tammanv,  as  purchaser  fboia 
his  fiitiier.  Frauds  Cousin,  deceased,  who  bought  it  from  Louja 
Blanc,  who  bought  it  firom  the  original  owner,  Oabriel  Bei^ 
trand,  and  in  virtue  of  certificate  No.  178,  dated  Sith  June,  1890^ 
and  rigned  Charles  S.  Cosby,  register,  and  Fulwer  8kipw|lli» 
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receiver,  ia  which  certificate  it  is  alleged  hy  this  claimant  that 
it  is  erronooodly  set  forth  that  Stephen  Ren^  was  the  original 
claimant;  it  appearing  that  this  tract  of  land  is  fronting  on 
Bayou  la  Libert^,  bounded  below  by  the  tract  of  land  of  Mr. 
Girod,  and  above  by  a  tract  of  land  belonging  to  claimant. 

It  is  ordered  that  this  claim  be  located  and  surveyed  with  a 
front  extending  on  said  bayou,  fi-om  the  land  of  said  Girod  to 
that  of  claimant  above,  and  from  these  points  on  the  bayoa  to 
ran  back  for  quantity. 

Given  under  our  bands,  this  2l8t  day  of  September,  1826. 
(Signed)  Samuel  J.  Rannells,  Register. 

Will  Einchex,  JSeceiver. 

The  difierence  between  this  certificate  and  the  other,  as  re* 
spects  the  derivation  of  title,, will  be  manifest  upon  comparing 
the  two. 

Upon  this  subject,  the  Supreme  Court  of  Louisiana  made 
the  roUowing  remarks : 

'^Thc  counsel  for  plaintiff  also  objects  to  the  certificate  of 
8th  June,  1820,  on  account  of  the  va^eness  of  description  of 
the  land  donated.  We  consider  this  objection  to  oe  well 
founded.  The  description  is,  <  One  thousand  arpens,  situated 
in  St  Tammany.'  It  is  plainly  impossible  to  locate  land  by  such 
a  description  as  this.  And  when  such  is  the  case,  the  grant 
can  TOoduce  no  efl^t.  (16  Peters,  XT.  S.  v.  Miranda ;  10  How- 
ard, Villalobos  V.  U.  S. ;  15  Peters,  IT.  S.  v.  Delestine;  11  How- 
ard, Lecompte  v.  -U.  S. ;  5  Annual,  Ledoux  v.  Black.) 

*^It  is  proper  here  to  mention  that  the  order  of  survey  of 
10th  September,  1798,  mentioned  in  the  certificate,  is  not  pro- 
duced, although  formally  called  for  by  the  opposite  party. 
Had  such  an  order  of  survey  ever  been  given  in  evidence  be- 
fore ihe  commissioner  of  land  claims,  it  would  have  been  re- 
corded in  the  archives  of  the  land  office.  (See  acts  of  Con- 
gress of  1812  and  1819,  above  quoted.) 
Bu|  no  such  record  appears. 

^It  waajpiobablv  a  consciousness  of  this  defect  in  his  title, 
wlnck  induced  the  defendant's  ancestor '  to  procure  fix>m 
Bannelk  and  Elnchen,  the  successors  of  Cosby  and  Skipwith 
in  the  office  of  register  and  receiver  of  the  land  office  at  St. 
Helena,  the  order  of  location  and  survey  of  the  2l8t  Septem- 
ber, 1826/ which  the  defendants  offer  in  evidence. 

^^This  paper  sets  out  by  declaring  that  the  first  certificate 
had  erroneously  stated  the  ori^n  of  defendant's  title,  gives 
anoHier  and  totally  different  origin  to  the  same  as  the  correct 
one,*ttnd  orders  a  survey  to  be  made,  and  the  defendant's  do- 
nation to  be  located  on  the  Bayou  Idbert^,  between  fhe  lands 
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of  cerUdn  proprietors  named*    The  Boryey  of  Yanzandt  'was 
made  in  conformity  to  this  order. 

^^  We  view  the  amended  certifi<cate  of  the  2l8t  September, 
1826,  and  the  snrvejr  under  it,  as  nullities.  For  the  certificate 
of  Cosby  and  Skipwith  followed  strictly  the  report  of  the  com- 
mis^oner  of  lana  claims,  confirmed  by  the  act  of  Congress  of 
8d  March,  1819.  Therefore,  in  correcting  that  certificate,  Ban- 
nells  and  Einchen  took  upon  themselves  to  correct  the  report 
of  the  commissioner  of  land  claims,  and  to  make  the  act  of 
Congress  apply  to  a  claim  which  was  not  mentioned  in  that 
report,  and  which  was  consequentiy  never  before  Congress. 

'^  The  Supreme  Court  of  this  State,  in  the  case  of  JNewport 
V.  Cooper,  (10  La.  Bep.,)  decided  that  the  register  and  receiver 
of  the  bmd  office  at  St.  Helena  were  without  power,  by  law, 
to  reverse  and  annul  a  certificate  eranted  by  their  predeces- 
sors. By  parity  of  reasoning,  are  the^  without  power  to  make 
amendments  in  such  a  certificate,  which  fidsify  the  act  of  Con- 
gress on  which  the  first  certificate  was  based?  If  the  claimant 
could  not  locate  the  land  claimed  by  him,  under  hb  claim  as 
presented  to  the  commissioner  of  land  claims,  and  reported  to 
t!ongress,  that  was  a  misfortune  which  the  land  officers  at  St 
Helena  had  no  power  to  remedjr,  by  &bricating  for  him  «  new 
daim,  seven  years  after  the  action  of  Congress  upon  the  re 
port'* 

Under  the  order  of  September  21, 1826,  Yanzandt  made  a  sup- 
veyin  1845,  which  was  one  of  the  evidences  of  Cousin's  title. 

The  histoiy  of  the  case  in  the  State  courts  of  Lomsiana  is 
given  in  the  opinion  of  this  court 


If  was  ai^ed  by  Mr.  Jamn  for  the  plaintiff  in  error,  and 
Mr.  Benjamm  for  the  defendants. 

Mr.  Justice  CATRON  delivered  the  opinion  of  the  court 
Evariste  Blanc  sued  Terence  Cousin,  m  the  eightii  District 
Court  of  Louisiana,  invoking  the  aid  of  that  court  to  settie  a 
disputed  boundary  between  me  plaintiff  and  iiefendaat 

Cousin,  instead  of  responding  to  the  action,  for  the  purpoee 
of  settling  boundary,  filed  an  answer,  denying  Blanc's  Vat  to 
the  property  described  in  his  petition,  and  settmg  up  title  in 
himseli^  ana  daimine  .damages  against  Blanc,  who  joined  issue 
on  the  answer,  and  denied  we  validity  of  the  title  asserted  1^ 
Cousin.  This  turned  Cousin  into  a  plaintiff  (as  the  State 
courts  held,)  and  in^>osed  on  him  the  burden  of  proof  to 
support  his  titie.  It  was  adjudged  in  the  Distriot  Court;  on 
the  documents  presented  by  Cousin,  that  he  had  no  title  wnaU 
ever  to  any  part  of  the  land  in  dispute;  and  so  the  Bupceme 
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Court  of  Lonisianiei  held  on  an  appeal  to  that  conrt^  where  the 
canse  was  reheard*. 

Pending  the  appeal,  Blanc  died,  and  his  widow  and  heirs 
were  made  parties.  They  prayed  the  benefit  of  the  jad^ment 
of  the  court  below,  and  also  that  it  might  be  so  amended  by 
the  Supreme  Court  as  to  ^ye  them  the  benefit  of  all  that 
Blanc  claimed  in  his  petition — that  is  to  say,  222.80  acres, 
accoidingto  certificate  if o.  I,fi80,  showing  a  regular  pntchaae 
from  the  United  States ;  together  with  1,^0  arpens  m  super- 
ficies^ according  to  a  plan  annexed  to  the  ori^nal  petition  of 
Blanc;  that  they  might  be  quieted  in  the  possession  thereof  as 
owners,  and  that  the  1,240  arpens  may  be  bounded  according 
to  the  plan.    And  to  this  effect  the  court  mve  judgment. 

The  laws  of  Congress,  and  the  acts  of  tne  officers  executing 
them  in  perfecting  titles  to  public  lands,  have  been  drawn  in 
question,  and  construed  by  tne  decision  of  the  Supreme  Court 
of  Louisiana  in  this  ■  case ;  and  the  decision  being  against  the 
titie  set  up  by^  Cousin,*  under  the  acts  of  Congress  and  the 
aulhorily  exercised  unaer  them,  it  follows  that  jurisdiction  is 
rested  in  this  court,  by  the  25th  section  of  the  judiciary  act, 
to  examine  the  jud^pient  of  the  State  court;  and,  in  dAine  so, 
we  refer  to  the  opinion  of  that  court,  which  is  made  part  of  the 
feoord  hf  t)ie  laws  of  Louisiana,,  and  is  explanatory  to  the 
jud^ent,  of  which  it  is  there  deemed  an  essential  part  We 
refer  to  the  opinion,  in  order  to  show  that  questions  did  arise 
and  were  decided,  as  required,  to  give  this  court  jurisdiction. 
(9  How.,  9.)  This  is  necessarily  so  in  cases  brought  here  by 
writ  of  error  to  the  courts  of  Louisiana,  because  no  bill  of 
exceptions  is  necessary  there,  when  appeids  are  prosecuted. 
The  court  of  last  resort  acts  on  the  law  and  fitcts  as  presented 
by  the  whole  record. 

By  relying  on  this  source  of  information,  as  to  what  ques- 
tions  were  raised  and  were  decided  by  the  State  court,  we  are 
from  all  difficulty  in  this  instance, 
n's  claim  is  assumed  to  have  originated  in  a  Spanish 
order  of  survey  laid  before  the  proper  dommissioi^er  appointed 
under  the  act  of  April  25, 1812,  whose  duty  it  was  to  receive 
notices  and  evidences  of  claims,  which  were  ordered  to  be 
teoorded  by  the  commissioner.  It  was  made  the  duty  of  the 
oommissioner  to  report  to  the  Secretary  of  the  Treasury  ui>on 
didms,  and  the  evidences  thereof  thus  notified  to  him ;  wmch 
report  the  act  directed  should  be  laid  before  Congress  by  the 
Secretary. 

In  Januarv,  1816,  the  report  was  transmitted  by  him  to 
Congress.  By  the  act  of  March  8d,  1819,  Congress  legislated 
in  rej^ffd  to  the  claims  reported.    By  that  act,  two  land 
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districts  were  established  east  of  the  island  of  If  ew  Orleans, 
and  a  i^egister  and  receiver  were  provided  for  each. 

,The  books  of  the  farmer  commissioners,  in  which  the  claims 
and  evidences  of  claims  were  recorded,  were  directed  to  be 
lodged  with  the  register ;  and  the  register  and  receiver  were 
vested  with  power  ''to  examine  the  claims  reco^ised,  con- 
firmed, or  provided  to  be  granted,"  by  the  provisions  of  that 
act  j  thev  were  iustructed  to  make  out,  for  each  claimant 
entitled,  in  their  opinion  thereto,  a  certificate  according  to  the 
nature  of  the  case,  pursuant  to  the  instructions  of  the  Commis- 
sioner of  the  General  Land  Office;  and,  on  the  presentation  at 
that  office  of  such  certificate,  a  patent  was  ordered  to  be  issued. 
Francis  Cousin's  claim  was  wiuiin  the  above  d^cription. 

As  no  provision  was  made  by  the  act  of  1819,  vesting 
authority  in  the  re^ster  and  receiver  to  direct  in  what  manner 
confirmed  claims  ^ould  be  located  and  surveyed,  it  was  (sec. 
11)  left  to  the  deputies  of  the  principal  surveyor  south  of  Ten- 
nessee, to  find  the  lands,  and  survey  them  according  to  their 
own  judgment.  Then,  again,,  the  surveyors  had  no  authority 
to  adjust  confiicting  boundaries,  and  therefore  further  le^yslar 
tion  was  deemed  necessaiy ;  and  accordingly  the  act  of  June 
8,  1822,  was  passed  by  Congress,  giving  the  renters  and 
receivers  power  to  direct  the  manner  in  which  claims  should 
be  located  and  surveyed,  (sec  4,)  and  power  was  also  riven  to 
tiiem  to  decide  between  parties  whose  claims  confiictea. 

In  June,  1820,  the  register  and  receiver  gave  Cousin^  a 
certificate  of  confirmation  under  the.  act  of  1819.  They  certify 
^^that  claim  No.  255  in  the  report  of  the  commissioner,  marked 
B,  claimed  by  Francis  Cousin,  original  claimant  SfSJ?hen  B6n6, 
is  confirmed  as  a  donation,  and  entitled  to  a  patent  for  one 
thousand  arpens,  situated  in  St.  Tammany,  and  claimed  under 
an  order  of  survey  dated  10th  September,  1798." 

No  Spanish  survey  was  found,  to  aid  the  foregoing  description. 

In  1826,  the  register  and  receiver  made  an  order  of  survey, 
as  follows : 

''Land  Office^  SL  Helena. 

"Fraxcib  Cousin,  Cbetipicati  No.  178,  Datso  Jms  Stb,  1820. 

'^Francis  Cousin  claims  a  tract  of  one  thousand  arpens  of 
land,  situate  in  the  parish  of  St  Tammany,  as  purchaser  from 
his  &ther,  Frjincis  Cousin,  deceased,  who  bought  it  from  Louis 
Blanc,  who  bought  it  from  the  ori^nal  owner,  Gabriel  Ber- 
trand,  and  in  virtue  of  certificate  S'o.  178,  dated  8th  June, 
1820,  and  signed  Charles  S.  Cosby,  re^ster,  and  Pulwer  Skip- 
with,  receiver,  in  which  certificate  it  is  alleged  bv  this  claim- 
ant that  it  is  erroneously  set  forth  that  Btej^en  iR&nh  was  &e 
original  claimant;  it  appearing  that  this  traot  of  land  is  firont- 
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ing  on  Bayou  la  Liberty  bounded  below  by  the  tract  of  land  of 
Mr.  Giiod,  and  above  bv  a  tract  of  land  belonging  to  claimant. 
*'It  IB  ordered  that  this  claim  be  located  and  surveyed  with 
a  front  extending  on  said  bavou,  from  the  land  of  said  Oirod 
to  that  of  claimant  above,  and  from  these  points  on  the  bayou 
to  run  back  for  quantity." 

The  Supreme  Court  of  Lomsiana  held  the  certificate  of  1820 
so  vague  as  not  to  be  of  any  value,  and  pronounced  it  void. 
Furthermpre,  that  the  second  one  of  182d  departed  from  the 
confirmation,  and  wias  also  invalid.  The  first  purported  to  be 
for  land  derived  from  Stephen  Rin^  as  original  claimant ;  and 
the  second,  for  land  of  which  (Gabriel  Bertrand  was  the  origi* 
nal  owner. 

The  act  of  1822  is  a  supplement  to  the  act  of  1819 ;  when 
taken  together,  they  gave  the  register  and  receiver  authority 
to  declaro  what  h^a  had  been  confirmed,  and  how  it  should 
be  surveyed.  Now,  if  it  be  true,  as  is  held  by  the  State  court 
that  the  certificate  of  1820  is  so  vague  as  to  be  of  no  value  ana 
void,  then  it  follows,  that  another  could  be  made  in  1826  which 
would  be  certain  in  its  description  of  the  land  confirmed,  ao- 
companied  by  an  order  of  survey.  Whether  R6n6  or  Bertrand 
once  claimea  the  land,  in  immaterial.^  The  confirmation  is  an 
indpient  United  States  title,  conferred  on  Cousin,  which  our 
Government,  in  its  political  capacity,  reserved  to  itself  the 
power  to  locate  by  survejr,  and  to  grant  by  the  acts  of  its  ex- 
eoutive  officers;  with  which  acts  the  courts  of  justice  have  no 
jurisdiction  to  interfere.    (16  How.,  408,  414.) 

It  rested  with  the  register  and  receiver  to  ascertain  the  loca- 
tioti  of  the  lapd  confirmed  to  Cousin,  from  the  evidences  of 
claim  recorded  and  ^ed  with  the  renster ;  and  having  decided 
irhere  and  how  the  land  should  be  located  and  surveyed,  the 
courts  of  justice  cannot  reverse  that  decision;  the  power  of 
reviAon  is  vested  in  the  Commissioner  of  the  General  Land 
Office. 

It  is  proper  here  to  say^  we  do  not  hold  that  the  certificate 
of  1820  was  void,  because  it  was  too  vague  to  authorize  a  sui^ 
vej  of  the  land.  It  established  the  fact  that  Cousin's  claim 
was  one  of  those  described  in  the  mat  of  1819,  which  had  been 
confirmed.  The  act  of  1822  was  reniedial;  its  main  object 
was  to  confer  power  on  the  register)  and  receiver  to  amend 
vaeue  descriptions;  so  vague  that  patents  could  not  issuo-  on 
fhran,  as  required  by  the  act  of  1819. 

The .  amendment  was  effectually  made  in  this  instance  by 
the  order  of  survey  of  1826;  and,  when  tiie  survey  was  ma- 
outed  according  to  that  order,  the  United  States  Government 
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was  bound  by  it  until  it  was  set  anide  at  the  General  Land 
Office. 

The  act  of  March  8, 1831,  authorized  a  surveyor  general  to 
be  appointed  for  the  State  of  Louisiana,  whose  duly  it  was  to 
isause  confirmed  claims  to  be  surveyed ;  and  tiie  reffisters  and 
receivers  were  again  empowered  (sec.  6)  to  decide  m  cases  of 
contested  boundaries,  and  consequently  to  control  the  surveys. 
On  the  22d  of  December,  1846,  the  official  survey  (accompa- 
nied by  a  plat)  of  the  claim  of  Francis  Cousin,  was  aj^roved 
at  the  surveyor  general's  office.  This  is  known  as  Yanzandt's 
survey,  and  is  the  one  relied  on  by  Cousin  in  his  defence.  A 
copy  tnereo^^  duly  certified  as  a  record  of  the  surveyor  gene- 
raf's  office^  is  found  in  the  record;  and  which  cony  the  act  of 
1881  (sec.  6)  declares  shall  be  admitted  as  eviaence  in  the 
courts  of  justice. 

The  act  of  1881  (sec.  6^  further  declares  ^as  respects  inteN 
feriuff  daims)  ^'that  the  aecisions  of  the  register  and  receiver, 
and  me  purveys  and  patents  that  mayl>e  issued  in  conformity 
thereto,  shall  not  in  anywise  be  considered  as  precluding  a 
legal  investigation  and  decision  by  the  proper  judicial  tribunals 
between  the  parties  to  any  such  interfering  claims,  but  shall 
only  operate  as  a  relinquishment  on  the  part  of  the  United 
States  of  all  titie  to  the  land  in  question."  The  foreffoiog 
reservation  applies  here;  Cousin's  survev  extended  in  depths 
fix>m  Bayou  liibert6,  so  as  to  include  222.80  acres  of  land,  which 
had  been  purchased  of  the  United  States  bv  Francis  Alpuente, 
and  on  the  4th  of  March,  1844,  ^efore  Cousin's  survey  was 
made,)  duly  conveyed  to  the  plainti£^  Blanc,  as  part  of  the 
succession  of  Alpuente. 

Titie  to  this  land  is  claimed  bj  Cousiii  bv  force  of  his  con- 
firmation, rendered  certain  by  his  survey  of  1846;  and  which 
«laim  was  r^ected  by  the  Supreme  Court  of  Louisiana^  when 
they  rejected  Cousin's  titie  as  set  up. 

We  are  of  opinion  that  Cousin's  titie  had  no  standing  in  a 
eourt  of  justice  until  the  land  was  surveyed,  and  the  survey 
approved  as  a  proper  one  at  the  surveyor  general's  office ;  and 
that  therefore  the  United  States  couKl  lawfully  sell  the  land, 
and  give  titie  to  Alpuente.  (8  How.,  806.)  The  mere  loose 
urdiT  of  survey,  i^tade  in  182o,  by  the  register  and  receiyer, 
cannot  be  recognised  in  this  case  as  conferring  any  vested  in- 
terest, as  against  Alpuente,  to  the  222.80  acres  purchased  by 
hdm*;  and  to  this  extent  the  decision  of  the  Supreme  Court  of 
Louisiana  is  proper.  But  as  respects  all  other  parts  of  Cousin's 
survey,  it  Airnishesjpnma  fcudt  evideuQC  of  titie  in  him,  sub- 
ject to  be  contested  ny  the  ppposing  titie  of  Blanc,  if  he  has 
Any  by  prescription  or  otherwise. 
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We  Older  that  the  judnnent  be  revened,  and  the  cause  re- 
manded to  the  Supreme  Qourt  of  Louisiana^  to  be  ftarOier  pro- 
ceeded in. 


Ibaao  Habtshobh  Aim  Dandel  Haywabd,  PLAmnm  nr  Eft- 

BOB  9.  HOBACB  H.  DaT. 

Wlitre  ft  paloitoa  If  ftbooi  to.  applj  ^  *  rwMwal  of  hli  pfttonti  and  agreef  wiHi 
anotlMr  piion  that,  in  cie  of  wioceM,  he  wUi  mign  to  him  the  naurind  p«teal| 
•ad  thepetent  if  xenflw<^  saeh  an  agieaiMBi  if  TaUd,  ud  eoBTeji  to  the  oirig^ 
OB  eqvitehle  title,  widch  cea  be  eonTirted  into  A  legal  title  bj  peyiagi  or  oflsiBf 
to  paj,  the  iiiiralated  eonaidentloB. 

Ab  agreemeat  helweea  OhaiiM.  the  paleatetu  aad  Jadaoa,  after  the  reaewal,  red* 
tiag  that  the  latter  had  atipvlated  to  pay  the  eipenaei  Of  the  renewal,  i^id  nako 
aa  aDowaaee  to  the  pateatee  of  $l,SOO  a  year,  dnriag  the  reaewed  term,  and 
thea  declaring;  ''Kow,  I  (Ohallbe).4o  hereSj,  ia  ooaaideralioa  of  the  pvemiaeiL 
aad  to  plaoe  mr  paleat  eo  that  ia  eaae  of  mj  death,  or  other  aeddeat  df  efeat,  it 
maj  eaue  to  the  benedt  of  Ghadea.Oood7ear,  aad  thoee  who  hold  a  right  to  the 
aae  of  laid  paieat  nader  aad  ia  coaaectJoa  with  hii  lioeMe^,  4e.,  aominate,  ooa* 
•titnte,  aad  ^point,  aaid  William  Jndaon  mj  tmstee  and  attornej  irrefocahle^ 
to  hold  laid  piient  aad  haye  the  control  theieo(  ao  aa  aoae  ahaU  aafe  a  liecaaa 
'  to  nse  laid  patent  or  iareatioa,  4c^  otiier  thaa  thoee  who  had  a  right  whea  aaid 
pateat  waa  ezteaded,  withont  the  written  oonaent  of  aaid  Jndaoa,  te^"  -paaaed 
the  eatire  ownerahip  ia  the  pateat,  legal  aad  eqvitable,  to  JndiOBi  to  the  beadkl 
of  Goodjear  aad  thoee  holdlag  ri^pta  nader  him. 

If  this  aaanilj  wni  not  regnlarlj  paid,  the  origiaal  patentee  had  ao  ria^  to  ro* 
Toketiiepowerofattoraej,aadaasigathepi&eattoaaother,parfy.  Hisrigfatto 
the  aaanity  rested  fii  corenaati  to  aJneach  of  which  he  had  aaade^piate  remedy 
at  law. 

Xfidenoe  tending  to  show  that  the  agreement  between  the  pateaftee  and  the  attor- 
nay  had  beea  pcodneed  bj  the  ftnadnleat  r^reaentatioas  of  the  latter,  in  reapeet 
to  tenaaactioaa  ont  of  which  the  agreemeat  aroae,onght  act  to  haTe  been  xeeeitedi 
It  belag  a  sealed  iastmmeat 

In  a  court  of  law,  between  parties  or  priTies,  eTidence  of  frand  is  admiasible  onlfr 
wlMre  it  goes  to  the  qnestion  whether  or  aot  the  instnimeat  ever  had  aaj  Isnl 
fTrfTi^"^  JM  it  was  especia^r  proper  to  ezdnde  it  in  this  case,  where  dm 
agreoDMBt  had  been  partily  sdeeated,  and  rights  of  kMig  steading  had  grown  «p 
*     it.-  • 


TmB  case  wbb  brought  up,  by  writ'of  error,  from  tiie  Gus 
lit  Oourt  of  the  IJmted  Statefl 


cuh  Oourt  of  the  IJmted  States  for  the  district  of  Bhode 
Island. 

It  was  an  action  brought  by  Day  against  Hartahom  and 
Haywaid,  for  the  violation  of  a  patent  for  the  preparation  and 
appliciUion  of  India-rubber  to  doths,'  granted  to  E.  M.  Ohafiee 
in  1886,  and  renewed  for  seyen  years  in  1860.  Day  claimed 
under  an  assi^ment  of  this  patent  from  Ohafiee,  on  the  Ist  of 
July,  1868.  The  defences  taken  by  Hartahom  and  Hayward 
are  stated  in  the  opinion  of  the  court,  in  which  there  is  also  a 
eacdnct  narrative  of  the  whole  case. 
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The  defendants  below  first  pleaded  fonr  special  pleas,  which 
were  overruled  upon  demurrer.  They  then  gave  notice  of 
eleven  defences,  assailing  the  validity  of  the  patent.  The 
record  was  very  vpltiminons.  bein^  npwards  of  a  thousand 
printed  pa^.  One  hundred  and  uiirty-five  exceptions  were 
taken  during  the  progress  of  the  trial,  which  lasted  for  six 
weeks.  After  the  testimony  was  closed,  the  counsel  for  the 
defendants  offered  sevent^-K^ur  propositions,  to  the  court,  bv 
way  of  instruction  to  the  jury,  and  six  supplemental  ones  Witn 
regard  to  the  fraud  alleged  to  have  been  practised  upon  Chaf- 
fee bv  Judson.  The  court  then  charged  the  jxjlry  as  contained 
in  fineen  printed  psfes  of  the  record,  and  the  case  came  up  to 
this  court  upon  the  following  exception : 

•  The  court  refused  to  instruct  the  jury  as  re(]^uested  by  the 
defendfuit's  counsel,  except  so  fiir  as  the  propositions  presented 
by  them  were  adopted  or  approved  in  the'  chaise  as  made,  and 
refused  to  charm  otherwise  than  as  the  juiyhad  D^n  instructed. 
The  defendant^  ooxmsel  excepted  to  such  refusals,  respectively, 
and  also  to  the  refusal  of  said  court  is  to'  each  of  said  requests, 
^ey  also  excepted  to  each  instruction  given  by  the  court  con- 
trary to  such  requests,  or  either  of  theiib. 

iQl  this  vast  mass  of  matter  was  open  to  argument  in  this 
court 

It  was  argued  by  Mr.  O^Cbunor  upon  a  brief  filed  by  him- 
self and  Mr.  Brady  for  the  plaintim  m  ertor,  aiid  bv  Mr.  Bkh^ 
ardscn  and  Mr.  Jenckea  for  the  defendant,  upon  which  side,  also, 
a  printed  argument  was  filed  by  Mr.  GHlkL 


There  is  only  room  to  notice  the  general  points  taken  b^  the 
respective  counsel,  omitting  all  subdivisions  and  iUustrations. 
These  would  occupy  half  a  volume.  The  points  made  <m  be- 
half of  the  plaintim  in  error  were  the  following : 

FbrH  Paml*— The  agreement  of  Mav  28, 1850,  was  a  valid 
executory  agreement  by  Chaffee  to  sell  aad  convey  to  Good- 
year the  renewed  patent  now  in  question,  in  case  such  a  patent 
should  issue ;  and,  m)on  its  isifue,.  tl\e  equitable  ownership 
thereof  vested  in  Qooavear,  sulnect  only  to  tne  license  reserved 
to  Chaffee  to  use  it  in  nis  own  business.  (Curtis  on  Patents, 
sees.  3:96, 196.)  , 

Seaond  iVrnt-rCSiaffide  having,  by  the  agreement  of  Septem- 
ber 6, 1860,  without  notice  to  Gtoodyear.  without  his  consent^ 
Md,  as  it  would  appear,  against  his  will,  mlMle  another  depi^- 
rition  of  the  patent,  ana  having  thereby  puit  it  entirely  out  of 
his  (Chaffee's)  power  to  execute  a  formal  assigninent  to  <3ood* 
year,  and  thus  entitle  himself  to  the  payment  of  the  f  lyfiOO  bj 
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»  '  

Goodyear  J  whieh  formed  the  only  condition  ptecedent  to  a 
complete  mvestitare  of  Goodyear  with  at  least  Qie  whole  eqni» 
tahle  ownership  of  the  patent,  he,  Chttflfoe,  and  Day,  his  as- 
ngnee,  are  predaded  fit>m  availing  tfaJBmselyes  of  snch  non- 
payment by  Goodyear  as  an  obj  ection  to  the  nse  of  the  patented 
myention  oy  Goodyear  and  his  licensees.  (Hockster  v.  Belik 
tear,  2  EIUs:and  Blackbnm,  688,  and  cases  cited.) 

Tkbrd  Pomt— The  affreement  between  Ghaffide  and  Judson^ 
dated  Sejgtember  6,  i860,' construed  by  itself  alone,  or  in  con- 
nection with  the  supplement  thereto,  dated  Noyember  12, 1861, 
and  whether  read,  as  it  li^htEUly  may  b^  in  the  li^t  of  sms 
rounding  and  i^ending  arcunistances,  or  without  sudbi  aid, 
(6  Peters,  68,)  was,  on  the  part  of  Ghaffbe,  an  executed  oon^ 
tract  No  fbrther  set  of  any  kind  was  to  be  performed  on  his 
part ;  and,  is  it  cont^dned  no  condition  subsequent,  nor  any 
dause  of  cesser,  nor  any  i^eservation  ofTK>wer  to  resdbnd  fat 
any  cause,  the  interest  yested  by  it  in  Judson  and  his  ce&luiM 
que  trust  could  not  be  diyested  'bj  Judson's  omission  to  make 
prompt  and  punctual  payments  of  the  annuity,  fflrooks  et  aL 
r.  Stolley,  8  McLean,  626 ;  Woodworth  v.  Weed,  1  Blatch.,  165.) 

J^bicm  Point — ^Althou|^  it  is  not  deemed  material  whether 
the  interest  acauired  by  Judson  under  the  agreenients  between 
him  and  Ohame  was  of  an  equitable,  or  legal  character,  it  is 
submitted  thut  the  whole  legal  title  to  thCfpatent  was  thereby 
yested  in  Judson,  sulgect  to  the  license  reserved  to  Ghafiide  to 
use  the  indention  in  his  own  business. 

JB\nh  Fomt — If  the  grant  or  agreement  set  forCh  in  the  pi^ 
per  dated  September  6, 1660,  is  to  be  reeaided  as  haying  bM& 
authenticated  by  the  seal  of  Oha£^  and  the  actual  ezecutioii 
by  him,  when  cli  sound  mind,  of  full  age,  and  with  knowledM 
of  its  contents,  was  established,  neither  Ghafibe,  nor  Day,  ua 
plaintiff  who  was  his  assignee  and  priyy  in  estate,  could  ba 
permitted  to  allegp  or  proye,  in  a  court  oz  common  law,  for  the 
purposed  of  defeating  sudbi  srant  or  agreement  or  for  me  pu^• 
pose  cmP  yaryinr  its  eflfect,  mat  Ghafiee  was  induced  to  execute 
It  by  threats  of  a  lawsuit,  or  of  hostility,  or  by  faJse,  deotttfol, 
or  fraudulent  reraesentAtioiis. 

ISxth  Pomt— The  court  below  ^rred  in  admitting  the  evi- 
dence of  Woodman  and  Ghaffbe,  toudunj^  the  allc^EM  fraudu- 
lent representations,  and  also  in  submittmg  the  afiegation  of 
-fraud  to  the  jury,  notwithstanding  Woodman's  profiBesed  non- 
zecollection  that  the  instrument  t^re  a  seal  when  executed^  and 
his  asserted,  but  gh>undle(ts  disbelief  of  that  &ct 

Beoenik  Pomt.— Ihdmendentl^r  ol  the  podtions  assumed  in 
the  preceding  fifth  ana  sixth  points,  the  court  erred  in  submits 
ting  it  tothe  jury,  to  find  that  the  instrument  of  September  S, 
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1860,  WB8  obtained  by  fraud,  because  fliere  was  no  legal  evi- 
dence in  the  case  to  support  that  allegation. 

Sie  oHier  points  related  to  the  pleas  and  demurrers.) 
e  points  made  on  behalf  of  the  defendant  in  error  are 
taken  m>m  the  brief  of  Mr.  Jenekes,  omitting  all  except  those 
which  relate  to  the  power  of  Cha£foe  to  revoke  the  power  of 
attorney  to  Judson,  and  to  assign  the  patent  to  Day. 

L  Tne  paper  of  the  5th  of  September,  1850,  supposing  it  to 
have  been  untainted  with  fraud,  conveyed  no  interest  in  the 
extended  patent  to  Judson,  or  to  Goodyear  and  his  licensees. 
There  is  no  word  of  grant  or  conveyance  in  it.  It  does  not 
purport  to  ffive  a  license  directly  to  Goodyear  or  his  licensees. 
It^Ves  Juas6n  no  power  to  grant  licenses  to  anjr  one. 

n.  The  paper  <^  the  5th  &ptember,  1850,  offered  a  license 
to  no  persons  except  those  who  had  a  right  to'  use  the  Chaflbe 
patent  at  the  time  of  its  extension. 

Hartshorn  had  no  license  to  use  the  inventions  of  either 
Goodyear  or  Chaffee  during  &e  original  term  of  the  Chaffi^ 
patent:  EBs  license  to  use  Goodyear's-  inventions  was  given 
on  ther  1st  of  Februaiy^  1851. 

nL  The  leml  title  of  the  patent  remain^  in  Chaffee,  and 
any  action  at  utw  for  an  infringement  must  have  been  brought 
in  nis  name^  before  his  assi^pment  to  the  defendant  in  errpr. 

IV.  The  mstrument  bearmg.'date  November  12th,  1851,  l^ 
ing  between  the  same  parties,  and  havine  relation  to  the  same 
subject-matter,  and  pur^rting  to  be  made  for  the  purpose  of 
correcting  errors  ana  cHmssions  in  the  instrument  of  September 
fith.  1850,  the  two  must  be  taken  together  9^  one  instrument^ 
and  be  so  construed. 

Y.  This  instrument  makes  clear  what  was  of  doubtftil  con^ 
struction  in  the  former  paper,  and  defines  and  limits  the  power 
q{  Judson^  and  the  rights  and  interosts  which  Gk>od^ear  and 
his  licensees  wero  to  receive,  and  sets  forth  the  conditions  on 
which  tiiey  were  to  receive  them. 

Judson  is,  for  the  first  time,  empowered  to  grant  licenses  as 
dukffee's  attorney,  ai^d  Goodvear  and  his  licensees  are  to  have 
licenites  through  Judson,  solely  upon  the  condition  of  their 
severalljr  contributing  their  share  of  the*  amount  due  Judson 
fixr  services  and  expenses. 

,  Judson  was  not  empowered  to  license  any  others  but  tba 
Goody  ear  licensees. 

'  'With  req>ect  to  all  other  persons,  the  j^ower  to.  license  was 
annexed  to  the  legal  titie  which  remained  in  Ohaflfoe.  Judson* 
was  au^iorised  to  sue  infringers,  buthe  was  not  reqdred  to 
do  so.  If  tiie  Goodyear  licensees  should  not  (x>nq^lv  with  the 
eondition'on  whidi  they  were  to^  receive  a  Ucetise  to  use  thA 
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CSiaffee  patent,  thcrf  migl^t  be  sued  as  infiingerB,  and  Jndson 
eonld  reimburse  himseff  out  of  the  damages,  or  by  oompro- 
Biising  Hie  suit  by  giving  tbem  a  license  on  the  terms  required. 
Ghaflfoe  had  a  rignt  to  impose  this  or  any  other  condition,  and 
he  was  interested  in  ^havin^  this  condition  performed,  as  he 
would  thereby  be  relieved  m>m  his  debt  to  Judson. 

YL  So  ftr  as  renrds  the  rights  of  Chaflbe,  Goodyear  and 
his  licensees,  and  Judson,  this  instrument  is  a  substitute  for 
the  provisions  respecting  the  same  subject-matter  in  that  of 
September  fith,  1^50. 

These  parties  are  bound  by  the  fiftCts  redted  in  it,  or  wMch 
are  necessarily  to  be  inferred  from  it. 

yiL  Neither  of  these  instruments  gives  Judson  any  interest 
in  the  patent  itself,  or  in  the  profits  of  the  patent,  nor  do 
they  give  him  a  right  to -use  it,  or  to  license  others  to  use 
it,  except  ^pon  conditions  precedent,  clearly  and  distinctly 
spedfieo.  Chaflfee  intended  to  sive  him  security  for  the  debt 
due  Idm;  and  pointed  out  the  lund  from  which  the  debt  was 
to  be  paid,  if  iJie -parties  named  should  keep  their  agreement; 
and  Judson  took  for  his  security  a  mere  power  to  coUect  his 
dues  out  of  this  ftind  by  selhng  licenses,  or  by  suing  for 
damages.  .  The  only  interest  which  Judson  took  was  in  the 
money  which  mi^ht  be  produced  by  licenses  or  by  suit,  and 
4p  the  extent  of  his  claim  for  money  advanced  for  services  and 
expcaises. 

Yin.  This  instrument  of  November,12, 1851,  was  also  exeo- 
utory,  and  i»  governed  by  the  rules  of  law  applicable  to  eon- 
InotB  executory  in  their  nature,  and  to  powers. 

So  fieir  as  the  licenses  were  concerned,  Chaffee  was  the'  con- 
^tnoting  party  on  tiie  one  part,  and  Gk)odyear  and  his  licensees 
on  the  other.  The  contract  was  not  executed  until  the  licensees 
had  complied  with  the  conditions  under  which  they  were  to 
have  a  hcense,  and  Chaffee  parted  with  nothing  until  such 
performance  by  them.  If  they  n^lected  or  reftised  to  com- 
ply, his  right  of  rescission  was  perroct 

So  &r  as  Judson  was  concerned,  he  held  merely  a  power, 
ftom  the  proceeds  of  the  execution  of^  which  he  was  to  be  paid, 
and  to  that  extent  the  power  operated  as  a  security,  and  su<m 
power  was  revocable  at  any  time,  upon  payment  of  Ihe  amount 
cftiiedebt 

Powers  to  sell  on  mortgMcs  are  declared  to  be  irrevocable 
interns,,  but  the  dedd  and  power  together  are  cancelled  by 
payment  of  tiie  mortgage  debt. 

A  power  taken  for  security  is  revocable  by  the  death  of  the 
grantor  ci  the  power.  (Hunt  r.  Bousmaniere's  Executors,  8 
meat,  174.) 
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It  is  also  revocable  by  the  party  jiving  it.  (Mansfield  v. 
Mansfield,  6  Conn.,  569.^ 

In  this  case,  the  principleii^  of  the  former  case  are  adopted 
and  carried  out  to  weir  legitimate  conclusions. 

A  power  is  irrevocable  only  when  there  is  an  express  stipu- 
lation that  it  shall  be  irrevocable,  aand  when  the  agent  has  an 
interest  in  its  execution.  Both  of  these  circumstances  must 
concur.    (Story  on  Agency,  sec.  476.) 

The  interest  ceased,  when  Judson  was  offered  the  money  for 
all  his  disbursejtnents  and  services.  There  is  no  stipulation  in 
the  power  of  the  12til  of  November,  1851,  that  it  shall  be  irrev- 
ocable. 

tSL  if  the  paper  of  the  6th  September,  1850,  be  construed 
to  jrive  a  license  directiy  to  Gk>oclyear  and  his  licensees,  upon 
their  paying  the  expenses  and  annuity,  then  such  license  is 
revocable  ifthe  conmtions  be  not  performed. 

The  instrument  contains  no  words  of  grant  or  conveyance 
known  to  the  conmion  law.  There  are  no  ""bovenants  which 
would  create  an  estoppel.  The  Gk)odyear  licensees  obtained 
nothing  more  than  a  license,  not  connected  with  any  grants  or 
made  put  of  any  grant  Such  a  license  is  revocable  at  com- 
mon ^w.    (Thomas  v.  Lovell,  Yauehan,  851.) 

^^A  dispensation  or  license  propeny  passeth  no  interest  nor 
alters  nor  transfers  property  in  anythmg,  but  only  makes  an 
action  lawAiI,  which  without  it  would  have  been  unlawfuL" 
(VfTood  0.  Leadbitter^  18  Mees.  and  W.,  848.) 

*^A  license  is  in  its  nature  revocable." 

X.  Hartshorn  k  Co.  were  not  within  the  class  of  persons 
describjed  in  the  paper  of  the  5th  of  September,  1850,  nor  in 
the  cla^s  to  whom  Judson  was  authorized  to  give  licenses  by 
thepaper  of  tiie  12th  of  November,  1851. 

XL  The  question  of  the  performance  of  the  condition  of  tha 
papers  of  Mptember  5,  1850,  and  November  12, 1851,  after 
the  papers  had  been  construed  by  the  court,  was  a  question  of 
feet  for  the  lur^. 

yrr.  if  the  jury  had  found  that  there  was  a  failure  on  the 

Srt  of  Judson  and  of  Gbodyear  and  his  licensees  to  perform 
eir  pact  of  the  agreement  of  September.  5, 1850;  mat  the 
annuily  had  not  been  paid;  that  the  Shoe  Associates, knew  of 
the  non-payment;  that  Judson  was  the  agent  of  Goodyear  and 
his  licensees  in  making  the  paper  of  12th  of  November,  1851, 
and  of  the  Shoe  Associates  in  all  matters  relating  to  the  Chaflbe 
patent  mnce  its  extension ;  and  that  there  had  been  an  offer  in 
good  fiiitii  to  repav  Judson  all  that  had  been  expended  by  him- 
self or  advanced  dv  ihe  Shoe  Associates,  on  account  of  Hds 
extended  patent;  men,  upon  these  Acts,  ihe  revocation  of  tiba 
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powers  given  to  Judson  and  the  Tescission  of  those  contracts 
was  proper  on  the  part  of  Chaffee. 

The  instmment  of  revocation,  the  tender  of  all  snms  due  to 
Jndson,  and  the  notice  to  Hartshorn  k  Co.,  were  sufficient 

xiii-  Hie  title  did  not  pass  from  Chaffee  by  the  contracts 
of  May  28, 1850,  September  5, 1850,  and  November  12, 1851, 
in  connection  with  the  instrument  executed  between  Goodyear 
and  his  licensees,  dated  July  1, 1848,  in  consideration  of  Jud- 
son's  agreement  in  the  pa^r  of  September  5, 1850,  according 
to  the  pnij;pf  for  instruction  to  the  jury,  which  is  made  the 
subject  of  JException  1. 

in.  One  test  of  the  right  of  rescission  or  revocation  is,  to 
inquire  whether  the  contract  is  one  that  a  court  of  equity  would 
spedficaUy  enforce,  under  the  circumstances  existing  at  tbe 
tmie  the  rescission  or  revocation  is  sought  to  be  made* . 

^^  The  rules  of  law  relating  to  specific  performance,  and  those 
applied  to  the  rescission  of  contracts,  although  not  identically 
the  same,  have  a  near  affinity  to  each  other."  (Boyce's  Execu- 
tors V.  Grund:^,  8  Peters,  210,  216.) 

The  remaining  points  are  omitted. 

Mr.  Justice  NELSON  delivered  the  opinion  of  the  court 

This  is  a  writ  of  error  to  the  judgment  of  the  Circuit  Court 
of  the  United  States,  holden  by  the  district  judge  in  and  for 
the  district  of  Bhode  Island. 

The  action  was  brought  by  Dav  against  the  defendants  be- 
low, for  an  alleged  infringement  of  a  patent  for  the  preparation 
and  application  of  India-rubber  to  cloths,  grantea  to  E.  M. 
Chaffee,  August  81, 1886,  and  renewed  for  seven  years  from 
tiie  81st  August,  1850.  The  plaintiff  claimed  to  be  the  as- 
signee of  the  patent  from  Chaffee.  The  defendants  sought  to 
protect  tiiemselves  under  alicense  derived  from  Charles  Good- 
year, whom  they  insisted  was  the  owner,  and  not  Day,  of  tiie 
renewed  patent.  Gk>odyear  became  the  owner  of  the  unex- 
pired teim  of  the  original  patent  on  the  28th  July,  1844,  and 
on  the  same  day  granted  to  certain  persons,  called  ^^The  Shoe 
Associates,"  the  exclusive  use  of  sill  his  improvements  in  the 
manu&cture  of  India-rubber,  patented,  or  to  be  patented,  du- 
ring the  term  of  anv  patents  or  renewals  which  he  might  own, 
or  m  which  he  mieht  be  interested,  ^^so  fiur  as  the  same  are, 
or  may  be;  applicable  to  the  manufacture  of  boots  and  shoes." 

The  defenoants  claimed  a  license  under  the  Shoe  Associates. 

Chaffee,  the  ori^al  patentee,  made  application  to  the  Com- 
missioner of  Patents,  tne  22d  May,  18o0,  for  the  renewal  of 
his  patent,  in  which  he  states  that  the  men  present  owners 
were  willing  and  desirous  lliat  it  should  be  renewed,  and  in 
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lliat  event  that  they  ondxt  to  make  him  fhrther  oompensatioii 
for  the  invention.  Aiia  on  the  next'  day,  28d  Mav,  1850.  he 
entered  into  an  agreement  with  Qoodyear,  in  which  he  stipu- 
lated to  oonvej  to  him  the  patent^  on  its  renewal  for  the  ex- 
tended term,  m  consideration  of  thiee  thousand  dollars. 

There  seems  to  have  heen  some  agreement  or  understanding 
that  the  then  owness  of  the  patent,  and  their  licensees,  shoull 
be  at  tilie  eraense  of  the  renewal. 

William  Judson  had  become  interested  in  one-eighth  of  the 

rnt  in  1846,  by  an  assignment  fix>m  Goodyear;  and  in  1848 
in  coinunction  with  Beth  P.  Staples,  was  iqppointed  by 
Goodyear  his  attorney  and  agent,  in  taking  out,  renewing,  ex- 
tending, and  defending  his  patents ;  and  a  fund  was  provided 
by  Goodyeiur  for  defraying  the  expenses  of  these  prooBedings, 
and  placed  in  the  hands  of  Judson.  By  the  consent  of  Gk>od- 
year,  Judson  subsequently  became  his  sole  agent  and  tmstee 
of  the  fund  for  the  purposes  mentioned. 

The  patent  was  renewed,  in  pursuance  of  the  application,  on 
the  80tn  August,  1850.  Boon  after  this  renewal,  to  wit,  on 
the  5th  September,  1850,  an  element  was  entered  into  be- 
tween Chaffee  and  Judson,  which  recites  the  renewal,  and  that 
the  expenses  were  lam,  and  also  that  at  the  time  of  the  re- 
newal the  patent  was  neld  by  Goodyear  for  the  benefit  of  him- 
self and  his  licensees;  and,  further,  that  h^  had  agreed  with 
Ohaflfee,  for  himself,  and  those  using  flie  patent  under  him, 
that  they  would  be  at  the  expense  of  the  ei^nsion,  and  m^to 
an  allowance  to  ^  him,  Chaffee,  of  $1,200  per  annum,  payable 
auarterlv,  during  the  period  of  the  extension ;  and  reciting  also 
tnat  Judson  had  had  the  management  of  the  application  for 
the  renewal,  and  had  paid,  and  became  liable  to  pay,  the  ex- 
penses thereof  and  bad  agreed  to  guaranty  the  payment  of 
uie  annuity  of  $1,200 ;  and  the  Mreement  then  provided  as 
follows:  ^^tfow,  I  (Chaffee)  do  hereby,  in  consideration  of  the 
premises^  and  to  place  my  patent  so  that  in  case  of  my  death, 
or  other  accident  or  event,  it  mav  enure  to  the  benefit  of  said 
Charles  Goodyear,  and  those  wno  hold  a  riffht  to  the  use  of 
said  .patent,  under  and  in  connection  with  hisucensees,  accord- 
ing to  the  understanding  of  the  parties'  interested,  nominate, 
constitute^  anil  appoint  said  Wiluam  Judson  my  trustee  and 
attorney,  irrevocable,  to  hold  said  patent,  and  have  the  control 
Ihereoi^  so  as  no  one  shall  have  a  license  to  use  said  patent  or 
invention,  or  the  improvements  secured  thereby,  otner  than 
those  who  had  a  right  to  use  the  same  when  said  patent  was 
extended^  without  the  written  consent  of  said  Judson  first  had 
and  obtamed." 
At  the  close  of  the  agreement^  Judson  stipulates  with  Chaf- 
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fte  to  par  all  the  expenses  of  the  renewal,  and  also  the  annuity 
df  $1,200 ;  and  also  to  be  at  all  the  expense  of  sustaining  and 
defending  the  patent;  and  Chaffee  reserves  to  himself  the  right 
to  use  the  improvement  in  his  own  business. 

This  contract  was  entered  into  without  the  privity  of  Gk)od- 
year,  and  cnanged  materially  the  terms  and  conditions  of  that 
m^de  by  him  with  Chaflbe  on  the  28d  May.  He  was  at  first 
dissatisned  with  the  change  when  it  came  to  his  notice,  but 
afterwards  acquiesced. 

The  contract  continued  in  operation  down  to  the  12th  No- 
vember, 1851,  when  a  modification  of  the  same  took  place. 

This  last  contract  recites  that  there  was  an  omission  in  that 
of  6th  September,  in  not  stating  that  if  the  said  licensees  con- 
tinued to  use  the  improvements,  the^  should  pay  their  just 
proportion  of  the  expenses  and  services  in  obtaining  the  re- 
newal, which  it  was  intended  they  should  pay  to  Judson;  and 
redtes  also  that  there  was  no  stipulation  on  tiie  part  of  Judson 
to  pay  Chaflfee  $1,500  per  annum,  as  claimed  bv  him;  and  it  is 
then  agreed  that  tiie  licensees  shall  pay  their  share  of  the  ex- 
penses to  Judson,  as  a  condition  to  the  granting  of  a  license 
Dy  him  to  them;  and  tiiat,  on  the  payment  of  such  share  of  the 
expenses,  a  license  shall  be  granted  to  them.  And  it  was 
further  agreed,  that  Judson  should  pay  Chaffee  the  |1,500  per 
annum ;  and  also  that  Judson  might  use  Chaffee's  name  in  the 
prosecution  of  infringements  or  the  patent,  or  fi^r  any  other 
purpose  in  relation  to  the  use  of  it,  he  holding  Chaffee  hum- 
less  from  all  costs,  ftc.,  and  he,  Judson,  to  have  aU  the  bene- 
fits to  be  derived  fit>m  said  suits. 

It  will  be  perceived  that  the  only  provisidn  in  this  agree- 
ment differing  from  that  of  6th  September,  in  which  Chaflfoe 
has  anv  interest,  is  the  one  providing  for  an  annuity  of  $1,500, 
instead  of  the  $1,200.  All  the  otherprovisions  are  for  the  benefit 
of  Judson.  This  annuity  was  paia  down  to  the  1st  December, 
1852,  when  some  difficulty  arose  between  Judson  and  Chaffee, 
and  the  payment  ceased. 

And  on  the  1st  July  thereafter,  Chaffee  undertook,  in  con- 
sequence of  this  defiiult,  to  revoke  and  annul  the  power  and 
oontrol  of  Judson  over  the  patent,  and  to  forbid  his  acting  in 
any  way  or  manner  under  me  agreements  of  the  6th  Septem- 
ber, and  of  the  12th  November,  above  referred  to.  And  on 
the  same  day,  for  the  consideration  of  #11,000,  asidgned  the 
renewed  patent  to  Day,  the  plaintiff  in  this  suit  Day,  on  the 
8d  July,  1858,  save  notice  to  Judson  of  the  assignment,  offer- 
ing to  pay,  at  the  same  time,  all  sums  there  might  be  due  him, 
if  any  there  were,  for  moneys  advanced  in  procurinjr  the  ex- 
tension of  the  patent,  or  in  any  other  way  paid  for  Chaffee  on 
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aocoont  of  said  patent.  The  above  is  the  subataaoe  of  Hie 
case,  aa  appean  m>m  fhe  written  agreements  of  the  parties  in 
the  redmL  The  questions  inyolvcd  torn  essentially  npon  the 
points: 

1.  As  to  the  oMration  and  dEsct  to  be  given  to  the  three 
agreements  whicn  have  been  referred  to,  and  especially  of 
thist  of  the  6th  September,  I860,  between  Chaflfoe  and  Jndson; 
and 

2.  The  force  and  eflfoct  of  the  attempted  rescindment  of 
these  agreements  by  Chaffee,  on  the  1st  July,  1858,  on  ao- 
oonnt  <n  the  neglect  or  refiisal  of  Jndson  to  pay  the  annuity  of 
|1,6P0. 

1.  n  is  not  important  to  examine  particularly  the  agreement 
bet?ireen  Obodvear  and  Chafiee  of  28d  May,  as  tiiat  was,  in 
effiM^  HUperseaed  by  the  one  entered  into  with  Judson,  the 
6th  of  September,  to  which  Gbodyear  afterwards  assented. 

It  is  important  only  as  leading  to  the  latter  agreement,  and 
mftv  therefore  assist  m  explaining  its  provisions. 

By  this  first  agreement,  Chaffee  bound  himself  to  assign  to 
Goodyear  the  renewed  patent,  as  soon  as  it  was  obtained,  for 
^e  bonsideration  of  |8,000.  wxidyear  became  thus  equitably 
entitied  to  the  entire  interest  in  the  patent  durine  the  extend- 
ed term,  and  could  have  invested  hunself  with  ue  legal  titie 
on  the  payihent,  or  offer  to  j^j  the  three  thousand  dollars, 
had  he  not  subsequentiy  acjquiesced  in  the  modification  of  it 
witii  Judson.  Judson  was  the  owner,  jointiy  with  Goodyear, 
of  one^hth  of  the  patent  He  was  also  the  agent  and  attor- 
ney of  WKHlyear,  generally,  in  his  applications  for  patents,  in 
obtaining  renewals,  and  in  the  Utintion  growine  out  of  the 
business;  and  was  the  trustee  of  a  rond  provided  By  GkK>dyear 
to  meet  the  enenses.  It  was,  doubtless,  on  account  of  tiiis 
interest  of  Juoson  in  the  improvement,  and  his  general  au- 
thority firom  Gk>odyear  in  the  management  of  his  patent  con* 
cems.  tbat  led  him  to  enter  into  tne  new  arrangement  witii 
Chafl»e,.of  the  6th  September,  in  the  absence  of  his  princlpaL 
Goodyear  might  have  repudiated  it,  and  insisted  upon  the  fht 
filment  of  the  first  aneement.  He  thoujg^ht  fit,  however,  after 
a.  fUl  knowledge  of  the  fieusts,  to  acquiesce;  and  his  nghts, 
therefore,  and  tnose  claiming  under  him,  must  depend  upon 
this  second  agreement 

In  respect  to  this  agreement^  whetiier  the  titie  which  passed 
ftom  Chaffee,  in  the  renewed  patent  to  Judspn,  was  leg^  or 
equitable,  the  court  is  of  opinion  tiiat  the  entire  interest  and 
ownership  in  the  same  passed  to  him  for  the  benefit  ot  Goodr 
year,  ana , those  holding  riehts  and  lio^nses  under  hisou  Tbii 
instrument  is  veiy  inartindally  drawn,  but  the  intent  and 
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object  of  it  cannot  be  mistaken.  Chaffee,  in  consideration  of 
fhe  premises,  which  included  the  annuity  of  #1,200,  <<and  (in 
his  own  lanmage)  to  place  my  (his^  patent  so  that  in  case  of 
death,  or  other  accident  or  event,  it  (the  patent)  may  enure  to 
the  benefit  of  said  Charles  Goodyear,  and  tii,ose  who  hold  a 
rij^ht  to  the  use  of  fiiaid  patent,  under  and  in  connection  with 
his  licensees,"  &c.,  nominates  and  appoints  ^^said  William 
Judson,  my  trustee  and  attorney  irrevocable,  to  hold  said 
patent,  and  have  the  control  thereof  so  that  no  one  shall  have 
a  license,  fcc,  other  than  those  who  had  a  right  to  use  the 
same  when  said  patent  was  extended,  without  the  written 
consent  of  said  Judson ; "  and  at  the  close  of  the  agreement^ 
he  reserves  the  right  to  use  the  improvement  in  his  own 
business.  At  this  time,  as  we  have  seen,.  Judson  was  the 
owner  of  one-eighth  of  the  patent,  and  was  the  reneral  agent 
and  attorney  of  GkK)dyear  in  all  lus  patent  busmess  transac- 
tions. It  is  apparent  that  the  only  interest  in  the  patent,  left 
in  Chaffee,  was  the  right  reserved  for  his  own  personal  use, 
Tiie  annuity  and  indemnity  a^inst  the  expenses  of  the  renewal 
were  the  compensation  received  bv  him  for  parting  with  tiie 
improvement  The  contract  of  the  12ih  November  has  no 
material  bearing  upon  this  part  of  the  case.  Most  of  the 
provisions  were  for  the  benent  of  Judson,  in  relation  to  the 
ucenpees  under  Goodyear.  The  only  provision  important  to 
Chaffee  is  the  stipulation  for  the  increased  annuity  of  f  1,500. 

2.  Then,  as  to  the  attempted  rescindment  of  the  contracts. 
The  agreement  of  6th  September  had  been  in  force  from  its 
date  cbwn  to  the  1st  Juljr,  1858,  a  period  of  two  years  and 
nearly  ten  months.  During  all  this  time,  the  licensees  of 
Gooclyear,  at  the  date  of  the  renewal  of  the  patent,  and  those 
whom  Judson  may  have  granted  a  license  to  since  the  renewal, 
had  a  right  to  use  the  improvement,  and  especially  the  Shoe 
Associates,  referred  to  in  their  agreement  with  Goodyear,  1st 
July,  1848.  Besides  tliis  stipulation  with  Goodyear,  tiieir 
light  was  expresslv  recoj^ised  by  Chaffee  himself,  in  the 
agreement  with  Judson-  ofoth  of  September. 

The  effect  of  the  rescindment  as  claimed,  and  which  would 
be  necessary  to  enable  the  plaintiff  to  succeed  in  his  action 
acainst  the  defendants,  would  be  to  break  up  the  business  of 
these  licensees,  by  divesting  them  of  their  rights  under  this 
agreement — frights  acquired  under  it  from  all  parties  connected 
l^nth  or  concerned  in  the  patent,  and  especially  from  Chaffee, 
tiie  patentee,  who  placed  it  in  tiie  hanos  of  Judson.  for  tiie 
benefit  of  Goodyear  and  those  holding  under  him.  The  effect 
would  also  be  to  deprive  Goodvear  or  Judson,  or  whichever 
of  them  had  paid  the  expenses  of  obtaining  the  renewal,  of  the 
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eqiuv%le]it  fi>r  those  ezpensefl,  ezoept  as  ihey  might  hsve  a 
personal  remedy  against  Ghaflfee.    To  the  extent  atove  stated, 
the  ai^-eement  of  the  6th  .September  was  already  ezecnted. 
and,  in  respect  to  parties  conoemed,  the  abiogation  wonla' 
work  the  most  serious  oonseqnenoes. 

As  we  have  already  said,  the  groand  upon  which  the  r^rht 
to  put  an  end  to  the  agreement  is  the  reftisal  to  pay  the  annmtj 
of  91,600  after  December^  1862.  Judsoa  proposed  to  ChaflSM 
to  resume  the  payment  m  June,  1868,  wnicn  was  declined; 
but  we  attEM^h  no  importance  to  this  fiict,  especially  as  we  are' 
in  fk  court  >of  law,  But,  \n  looking  into  me  agreements  of  the 
jSth  of  September,  and  also  the  one  of  the  12ui  of  November, 
the  court  is  ^of  opinioit  that  the  payment  of  the  annuity  was 
not  a  condition  to  the  vesting  of  the  interest  in  the  piatent  in 
Judson,  and  of  course  that  the  omission  or  refusal  to  pay  did 
not  give  to  Chaffee  a  right  to  rescind  the  contract^or  have 
the  OTfect  to  remit  him  tolns  interest  as  patentee.  ^Die  ririit 
to  the  annuity  rested  in  covenants  under  &e  agreement  of  the 
12th  of  November.  One  of  thoMugects  of  that  agreement  was. 
to  obtain  from  Judson  this  covenant.  From  ue  tenns  ana 
intent  of  the  iigrldiBment;  the  remedy  for'the  breach  could  rest 
only  upon  the  petsonal  obligation  of  Judson,  as,  by  the  previous 
P9e  of  the  6th  of  September^  the  interest  in  the  patent  had 
passed  to  .Goodyear  and  his  licensees,  and  no  de&uit  or  act  of 
Judson  could  tahtt  them.  Ohkflfee  chose  to  be  satisfied  with 
the  covenant  of  Ju&o|l,-wi^out^stipulatiOn  or  condition  as  it 
respected  the  other  parties,  and  he  must  be  content  with  it. 

The  cases  of  Brooks  v.  Stolly,  V8  McLean,  626,)  and  Wood- 
worth  V.  Weed,  (VBlatchford,  lo6,)  have  no  application  to  this 
case; 

The  attempt  to  rescind  the  contracts,  being  thus  whpUy 
inoperative  and  void,  in  the^pinipn  of  the  court,  of  course  np 
interest  in  the  patent  passed  to  Day^  under  the  assignment  o£ 
the  1st  July,  1868.  ,  • 

Evidence  was  ipven  on  the  trial  in  the  court  below,  for  the 
purpose  of  proving  that  the  agreement  of  the  6th  of  September 
was  procured  from  Chaffee  b  v  the  fraudulent  representations 
of  Judson,  which  was  objectea  to,  but  admitted^  ./ 

The  generid  rule  is,  that  in  an  action  u^n  a  sealed  instru- 
ment in  a  court  of  law,  failure  of  consideration,  or  fraud  in  the 
consideration^  for  the  purpose  of  avoiding  the  obligation,  is 
not  admissible  as  between  parties  and  privies  to  ^e'  deed; 
and,  more  especiallv,  where  there  has  been  a  part  execution 
of  iiie  contract,  llle.  difficcQties  are  in  a^justme  the  righta 
and  equities  of  the  parties  in  a  court  of  lawj  and  hence,  in  the 
States  where  the  two. systems  of  jurisprudence  prevail,  of 
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equity  and  the  oommon  law,  a  court  of  law  refuses  to  open 
the  question  of  fraud  in  the  consideration,  .or  in  the  transaction 
out  of  which  the  consideration  arisesi  in  a  suit  upon  the  sealed 
instrument,  hut  turns  the  parhr  oyer  to  a  court  of  equity,  where 
the  instrument  can  he  set  aside  upon  such  tenns  as,  under  all 
the  drcumstances.  may  he  equitable  and  just  between  the  par- 
ties. A  court  of  law  can  hold  no  middle  course ;  the  question 
is  limited  to  the  validity  or  invalidity  of  the  deed. 

Fraud  in  the  execution  of  the  instrument  has  always  been 
admitted  in  a  court  of  law,  as  where  it  has  h^n  misread,  or 
some  other  fraud  or  imposition  has  been  practised  upon  the 
party  in  procuring  his  signature  and  3^.  The  fraud  in  this 
aspect  goes  to  the  question  whether  or  not  the  instrument  ever 
had  anWegal  existence.  (2  J.  R.,  177;  18  lb.,  480;  5  Cow., 
606;  4  Wend.,  471;  6  Mun£,  858;  2  Rand.,  4^6;  10  S.  and 
B.,  26;  14  lb.,  208;  1  Alab.,  100;  7  Misso.,  424;  4  Dev.  and 
Bat,  ^^;  (?.  and  H|  TT^t^  part  2,  p.  616,  Note  806,  ed. 
Gould  k  B^nks,  1860.) 

It  is  said  that  fraud  vitiates  all  contracts,  and  even  records^ 
which  is  doubtless  true  in  a  general  sense.  But  it  must  be 
reached  in  some  regular  and  authoritative  mode;  and  this  may 
depend  upon  the  forum  in  which  it  is  presented,  and  also  upon 
the  parties  to  the  litigation.  A  record  of  judgment  ma^  be 
avoided  for  fraud,  but  not  between  the  parties  or  privies  m  a 
court  of  law.  ; 

The  case  in  hand  illustrates  the  impropriety  and-iiyusticd 
of  Emitting  evidence  of  fraud  to  defeat  agreements  of  the 
character  in  question  in  a  court  of  la(w.  We  have  a  record 
before  us  of  1,066  closely-printed  pages  of  evidence  submitted 
to  the  juiy,  and  a  trial  of  the  duration  of  some  six  weeks. 
Qoodyear  and  his  licensees  had  acquired  vested  and  valuable 
rights  under  the  agreements  in  this  patent,  and  who  were  in 
no  way  privy  to,  or  connected  with,  the  alleged  fraud,  nor 
parties  to  this  suit;  and  yet  it  is  assumed,  and  without  the 
assumption  the  fiuud  would  be  immaterial,  that  the  effect  of 
avoiding  the  agreements  would  be  to  *  abrogate  those  righto. 
l%iey  had  been  in  the  enjoyment  of  them  for  nearly  uiree 
years,  and  may  have  investea  large  amounts  of  capital  in  the 
confidence  of  their  validity.  They  were  derived  from  Chaffee 
himself  the  patentee  of  the  improvement  *  A  court  of  equity, 
on  an  application  by  him  to  set  aside  the  agreements  on  the 
ffround  of  fraucL  would  have  required  that  uicse  third  parties 
m  interest  should  have  been  made  parties  to  the  suit,  and 
'would  htfve  protected  their  rights,  or  secured  them  aeainst 
lose,  if  it  interfered  at  all,  upon  the  commonest  princixiles  of 
equity  jurisprudence.    , 
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Some  sliffht  evidence  was  gpiyen  in  the  court  below,  npon  the 
question  whether  the  agreement  of  the  6th  of  September  was 
sealed  at  the  time  of  the  execution.  But  the  instrument 
produced  was  sealed,  and  is  recited  in  the  subsequent  agree> 
ment  of  the  12th  November,  as  an  agreement  signed  and  sealed 
by  the  parties. 

A  (question  was  also  made,  as  to  the  authority  of  the  Shoe 
Associates  to  grant  a  license  to  the  defendants.  But  they  held 
under  Goodyear  the  right  to  the  exclusive  use  of  the  improve- 
ment for  the  manufacture  of  boots  and  shoes.  They  were 
competent,  therefore,  to  confer  the  right  upon  the  defendants. 
Besides,  the  point  is  not  material  in  the  view  the  court  have 
taken  of  the  case,  as  upon  that  view  no  interest  in  the  patent 
vested  in  the  plaintiff  under  the  assiniment  from  Chaffee. 

It  will  be  seen,  by  a  reference  to  the  bill  of  exceptions,  that 
upon  our  conclusions  in  respect  to  several  points  raised  in  the 
case,  the  rulings  in  the  court  below  were  erroneous,  and  con* 
sequently  the  judgment  must  be  reversed,  and  a  venire  de 
novo  awarded. 


Horatio  N.  Slatbr,  PLAiirrm  ik  Ebeor,  v.  Csablbs 

Embbsok. 

Where  a  railroad  companj  became  embarraMed,  and  were  unable  to  paj  the  coft* 
tractor,  and  a  person  interested  in  the  companj  agreed  to  giTe  the  contractor 
his  individaal  promissory  notes  if  he  wonld  fiidsh  the  work  hj  a  certain  day, 
the  contractor  cannot  recoTer  npon  the  notes,  unless  he  finishes  Uie  work  withhi 
the  stipulated  time. 

This  case  was  brought  up,  by  writ  of  error,  from  the  Oii^ 
cuit  Court  of  the  United  States  for  the  district  of  Massachu- 
setts. 

The  fiEtcts  are  stated  in  the  opinion  of  the  court 


It  was  arffued  by  3fr.  Bates  and  Mr.  JBarOeU  for  the  ^ 

in  error,  ana  by  Mr.  HviehmB  upon  a  brief  filed  by  himself  and 
Mr.  ChoiUe  for  the  defendant 

The  following  iK>ints  on  behalf  qf  the  plaintiff  in  error  are 
taken  from  the  orief  of  Mr.  BarUett^  as  being  more  condensed 
than  those  stated  in  the  brief  of  Mr.  JBales: 

L  The  single  Question  is,  whether  by  the  true  and  rational 
construction  of  the  contract  it  was  agreed  and  understood  be& 
tween  the  parties  that  the  doing  the  work  within  the  time  pre* 
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leribed  wm  a  condition  on  which  the  obligation  of  plaintiff  to 
giTC  his  notes  waa  to  depend. 

a.  It  ia  not  anfficient  to  aay  that  the  parties^  if  audi  waa  their 
intent)  might  have  expreaaed  it  ao  in  tennai  ot  might  have  ae- 
enied  damaffea  for  non-performance  hy  an  independent  cove- 
nant. I^e  books  aboona  in  caaea  where  partiea  luaving  inarti-i 
fldally  e3q>ressed  their  purpose,  the  court  nave  construed  their 
agreement  to  be  dependent.  This  want  of  express  terms,  there- 
fore, though  it  may  possibljr  lead  in  doubtrol  cases  to  a  pre- 
sumption, is  of  value  solely  in  that  contingency. 

6.  We  are  to  fincU  then,  either  firom  the  reason  of  the  thiuff, 
looking  at  the  position  of  the  partiea  and^the  aurrounding  cir- 
eumatancea,  or  inr  the  application  of  the  settled  rules  of  con- 
atruction,  or  by^  both,  what  was  the  intent  of  flie  parties;  and, 

1.  The  position  of  the  parties  is  new  and  unusual.  It  is 
believed  that  a  similar  caae  is  not  to  be  found  in  the  books. 
Usually  the  controvenrj^  is  between  a  party  contracting  to  per- 
form and  a  party  who  is  to  ei\}oy  the  benefit  of  the  thmg  to  be 
performed.  Here  the  question  is  upon  tiie  donstruction  of  a 
contract  collateral  to  another,  between  other  parties,  which 
ma^  be  called  the  principal  contract;  and  tiie  entire  direct 
firiutB  of  performance  are  to  be  ei\joyed  by  one  of  thoae  other 
partiea. 

2.  The  extrinsic  evidence  shows  that  at  the  time  of  making 
the  contract  in  question  anotiier  negotiation  was,  witii  the 
knowled^  of  all  parties,  pending  between  one  of  the  parties 
to  the  prmdpal  contract  and  a  third  party,  of  great  pecuniarv 
importence,  the  conaummation  of  which  waa  entirelv  depena- 
ent  on  the  ability  of  one  of  the  partiea  to  open  ita  road  at  a 
fixed  time.  That  faced  time  v)as  the  precise  penod  preserAed  for 
iheecmpktbnofihewcrkhytheetmtacim  (Amanidown's 
Testimony.) 

^  8.  Such  are  the  surrounding  circumstancea,  and  before  ex- 
amining the  terma  of  the  contract  and  the  aettled  rules  of  con- 
struction, it  may  be  fiiirl;^  asked  whether  defendent  in  error, 
who  was  already  performmg  and  bound  to  perform  the  work 
under  another  contract  for  the  same  remuneration,  would  be 
likely  to  agree  that  the  covenant  of  plidntiff  in  error  should  be 
dependent,  and  this,  too,  when  the  notes  to  be  given  him  were 
not  to  pay  for  the  labor  to  be  performed  under  the  contract, 
but  to  an  existing  indebtedness  of  railroad  to  defendant  in 
error.  (Willis's  Testimony.)  And  also  whether  plaintiff- in 
error  would  be  likely  to'  make  any  other  than  a  dependent 
agreement  to  pay  on  condition  an  old  debt  of  a  third  party. 

n.  With  iheae  preliminary  views,  we  proceed  to  examine  the 
terma  of  the  contracti  and  the  uaual  mlea  of  conatruction. 

VOL.  TEL  16 
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a.  The  termB  of  agreement  by  defendant  in  error  aie,  ''that 
he  will  eoTjMoleU  all  the  bridge  work  id  he  done  Ip  kbn  for  the 
BosUmandNew  York  Oenind  tuSroadj  readyfor  laying  down  die 
iroir  rails  for  one  track,  on  the  first  day  ofJkeember  next 

b.  The  agreement  on  the  part  of  the  plaintiff  in  error  ia, 
'^that,  in  eonsideraium  of  the  premiaeSj  he  will  pay,  within  two 
daya  from  the  date  hereof  the  snm  of  $4,400  in  <»sh;  and  that 
he  will  give  said  Emerson,  on  the  comnletion  of  the  bridges,  and 
when  the  rails  for  one  track  are  laia  to  the  foot  of  Snmmer 
street,  his  five  notes  for  $2,000  each,  payable  in  six  months : 
said  notesj  when  paidj  to  hempHed  toward  the  mdMednessof  saia 
BaSroad  Company  to  said  Emerson.** 

1.  The  agreement  on  the  part  of  plaintiff  is  "in  conMaraJSon 
of  Uke  premseSj*  and  technically  these  are  apt  words  to  create  a 
condition.  (Thorpe  v.  Thorpe,  1  Ld.  Raymond,  665;  Ackeily 
V.  Vernon,  Willes,  167.) 

2.  That  the  agreement  to  give  the  notes  was  at  least  depend- 
ent  npon  prior  performance^  wonld  seem  free  from  all  oonbt 
This  IS  t^ted  ny  considering  whether  an  action  on  the  eonirad 
coidd  have  been  mamtamed  before  the  work  was  done* 

It  fisills  clearly  in  this  respect  within  the  technical  role. 
^^  When  a  day  is  appointed  for  the  payment  of  money,  fcc,  and 
the  day  is  to  happen  after  the  thing  which  is  the  consideration 
of  the  money,  to.,  is  to  be  performed,'*  no  action  can  1ie« 

SBean  v.  Atwater,  4  Connecticut,  9 ;  Pordage  v.  Cole,  1  Saon* 
era,  820;  Day  v.  Doz,  9  Wendell,  129.) 
The  fskct  that  the  notes  were  not  to  be  given  upon  perfomir 
ance,  but  at  a  period  after  performance,  does  not  affect  it  This 
only  shows  that  it  does  not  belong  to  another  class  of  depend- 
ent agreements,  viz :  Where  two  acts  are  to  be  done  at  the 
same  time,  or  cases  of  concurrent  covenants,  as  they  are  called. 

g^lazebrook  v.  Woodrow,  8  T.  R,  874;  Williams  v.  Healy,  8 
enio,  868 ;  Gainzlv  v.  Price,  16  Johnson;  2670 

8.  Nor  does  the  &ct  that  payment  of  part  of  the  considera- 
tion {viz  :  tilie  $4,400)  was  to  be  made  before  performance,  aflfoot 
the  question  whether  the  agreement  for  a  final  payment  was 
dependent  or  independent.  The  old  case  of  Terry  v.  Duntne, 
(2  JBCenry  Blackstone,  889,)  from  which  the  opposite  doctrine 
was  derived,  was  unfounded  in  reason,  and  has  been  declared 
not  to  be  law  here  and  in  England.  (Cunningham  v.  Morrell^ 
10  Johnson,  208;  Hopkins  v.  Elliot,  6  Wendell,  496;  Grant  t. 
Johnson,  1  Selden,  247 ;  Johnson  v.  Beed,  9  Mass.,  78 ;  Lord 
V.  Belknap,  1  Cushing,  279 ;  Watchman  v.  Crooke,  6  Oill  sind 
Johnson,  254;  Bean  v.  Atwater,  4  Connecticut,  4;  Eettiev. 
Harvev,  21  Vermont,  801 ;  McClure  r.  Bush,  9  Dana,  64.) 

4.  But  it  may  be  said,  that  although  performance  w  as  a  CQih 
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dhion  precedent  to  deliyeij  hj  plaintiff  of  Iub  notes,  yet  peis 
Ibnnance  wUhin  the  Ume  was  not  so. 

a.  It  is  important  on  this  point  to  distinguish  between  tiie 
question  whether  non-performance  within  the  time  wiU,  be- 
cause of  the  agreement  being  dependent,  defeat  a  recoyeiV  on 
the  eaniract  Us^f^  and  the  question  whether,  notwithstanoing 
such  nob-performance,  assumpsit  will  not  lie  to  recover  for  the 
labor  and  materials. 

b.  It  would  seem  to  be  the  settled  rule,  both  here  and  in 
England,  that  if  plaintiff  has  not  performed  the  work  in  exact 
accordance  with  the  contract,  and  there  has  been  no  waiver,  he 
cannot  recover  on  the  contract,  but  must  recover,  if  at  all,  on 
the  cbmmon  counts  for  his  labor  and  materials.  (2  Green- 
leaf's  Evidence,  sees.  104, 186 ;  Ohapel  v.  Bicks,  2  Grompt  and 
Mee,  214;  Bead  v.  Banner,  10  B.  and  0.,  440;  Alexander  v. 
Gardner,  10  Bingham  K.  C.,  671;  Ohater  v.  Leese,  4  If.  and 
W.,  296,  811 ;  Jewell  v.  Schroepel,  4  Oowen,  664 ;  Ladua  v. 
Seymour,  24  Wendell,  62;  Britton  v.  Turner,  6  K.  H.,  481.) 

e.  Unless,  therefore,  time  of  performance  might,  in  a  decufr- 
ration  on  the  contract,  be  wholly  omitted,  this  case  fills  within 
the  rule,  and  plaintiff  would  be  remitted  to  his  common  counts; 
that  it  could  not  be  so  omitted,  plaintiff  in  error  refers  to  Phil- 
lins  V.  Rose,  8  Johnson,  898;  Jew^  v.  Schroepel,  4  Oowen, 
666;  Smith  v.  Guyarty,  4  Barbour,  616;  Ladua  v.  Seymour, 
84  Wendell,  61;  Gremry  v.  Hindo,  8  Hill,  880;  Watchnlan 
V.  Orooke,  6  Gill  and  Jolmson,  264;  Famham  v.  jEtoss,  2  Hall, 
"167. 

dL  As  to  to  the  rieht  of  defendant  in  error  to  recover  on 
common  counts,  no  oiscupsion  is  necessarv.  The  ruling  ex- 
cepted  to  declares  the  agreements  to  be  independent,  and  that 
recovery  may  be,  and  it  was  in  fiict,  had  upon  the  counts  on 
the  apecial  contract 

« in.  But,  besides  and  beyond  the  artificial  rules  above  ad- 
verted to,  and  under  Which  it  is  submitted  plaintiff  in  error  is 
safeu  there  are  others,  founded  on  the  ^^lainest  principles  of 
equity  and  justice,  which  have  ^ded,  if  not  controlled,  the 
courts,  in  their  construction  of  this  class  of  contract;  and  it  is 
upon  these  and  their  application  that  the  case  must  turn. 
•  Of  tiiese,  the  prindpal  ones  aire-— 

1.  Where  non-nerformance  by  plaintiff  deprives  the  defend- 
ant, not  of  part,  but  of  the  entire  consideration  of  the  con- 
tract, the  agreement  of  defendant  shall  be  deemed  dependent, 
^ordage  v.  Ck>le,  1  Wms.  Saunders,  820;  Duke  St  Albans  v. 
Shore,  1  H.  Black,  270;  Dakm  v.  Williams,  11  Wendell,  67; 
Atkinson  v.  Smith,  14  M.  and  W.,  696.) 

2.  Where  defendant,  in  case  of  plaintiff!s  noa-perfonoanofti 
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has  no  other  remedy  for  the  iigmy  he  rastains  except  by  de- 
claring his  Mreement  dependent  (Pordage  v.  Oole,  1  Wma. 
Banners,  819.) 

8.  Where  the  amount  of  the  conaideraiion  which  defendant 
will  be  absolyed  from  paying  plainti^  if  hia  agreement  be 
deemed  dependent^  is  not,  or  m^  not  be,  commensurate  wiUi 
the  injury  sustuned  by  plaintiil^  or,  in  the  language  of  this 
court,  there  ^^is  no  natural  connection"  between  the  two;  in 
such  case,  defendant's  contract  shall  be  construed  to  be  inde* 
pendent 

In  discussing  the  application  of  these  principles,  plaintiff  in 
error  submits  at  the  outset,  that  almost  all  the  rules  of  construc- 
tion in  this  class  of  cases  are  founded  upon  a  strufl»le  of  tiie 
courts  to  avoid  the  old  and  lone-standing  aoctrines  offorfeiture. 
Thus  the  rule,  that  in  case  of  fitilure  to  perform,  when  sudi 
fitilure  deprives  defendant  only  of  part  of  the  consideration  to 
be  received  by  Am,  the  agreement  shall  be  deemed  independ- 
ent, is  founded  solely  on  the  ground  of  forfeiture,  ana  the 
want  of  equity  in  allowing  defendant  to  keep  and  eigoy  the 
labor  and  materials  of  the  plaintiff  witliout  compensation.  So, 
also,  the  doctrine,  that  there  is  no  natural  connection  between 
tihe  sum  due  plaintiff  at  the  time  of  breach,  and  the  ixgury  sus- 
tained by  detendant  by  such  breach,  proceeds  whoUy  on  the 
thought  that  the  sum  so  due  is  forfeited  by  the  breach. 

But  in  the  class  of  cases  to  which  the  present  one  belongs, 
the  doctrine  of  forfeiture  is  exploded,  and  it  is  well  settled  t&t 
the  value  of  the  labor  and  materials  to  defendant  may  be  re- 
covered on  quantum  meruit  notwithstanding  the  breach. 

The  reason  of  the  rule  having  therefore  ceased,  the  doctrine 
will  bear  revision. 

a.  As  to  the  first  of  the  above  rules,  plaintiff  in  error  sub- 
mits that  the  failure  to  perform  by  defendant,  although  it  left 
Hie  fruits  of  his  labor  in  the  hands  of  the  railroad,  with  whom 
he  contracted  to  do  it,  and  who  are  fully  bound  to  pay  him  for 
it,  yet  deprived  plaintiff  in  error  of  the  whole  consideration  for 
which  he  made  the  contract,  viz :  the  time  within  which  per- 
formance was  to  take  place.  ^  . 

b.  It  is  important  to  note  that  the  doctrine  reeards  merely 
the  question  oj  consideration  moving  fromjMfiUfftodrfendo^  not 
&e  consideration  arising  from  plaintiff's  altered  condition  in 
consequence  of  the  contract  It  seeks  to  avoid  circuit  of  ac- 
tion wnich  would  arise  if  plaintiff  recovered  the  agreed  sunt, 
and  defendant,  by  cross  action^  recovered  it  back.  (Duke  of 
St  Albans  v.  Shore,  1  H.  Bbu^,  270;  Pordage  v.  Cole,  1 
Wms.  Saunders,  819;  Dakin  v.  Williams,  11  Wendell,  87; 
Atkinson  v.  Smith,  14  M.  and  W.,  65.) 


DBQEMBBB  TSBIC,  18661  S20 

• _ 

!•  The  neeeaeity  for  making  time  a  e<mdition  of  the  contract^ 
and  the  piobabilily  that  both  partieB  would  aasent  to  make  it 
80^  have  oeen  adverted  to,  and  plaintiff  in  error  now  sabmita, 
that  nnless  time  was  the  whole  connderationy  moving  from 
defendant  in  error  to  plaintiff  in  error,  there  waa  no  oonddera- 
tionatalL 

a.  For  there  was  alreadv  a  contract  between  the  defendant 
in  error  and  the  raiboad  (sabsistin^  and  referred  to  as  obliga- 
tory in  this  very  contract)  to  do  this  same  work,  the  terms  of 
which  were  not  varied  one  word,  except  in  relation  to  this 
veiy  matter  of  time.  The  matter  of  time,  then,  was  the  only 
change  e£focted,  and  the  only  benefit  derived  to  j^laintiff  in 
error. 

b.  If  both  contracts  had  been  made  by  plaintiff  witii  the  rail- 
road, would  there  have  been  any  other  consideration  to  support 
the  additional  contract  except  tmie?    ' 

€.  It  cannot  be  said  that  ue  work  was  done  Ibr  the  plaintifl^ 
or  at  his  request^  or  for  his  benefit,  so  as  to  form  a  considei^ 
tion  moving  from  the  defendant  in  error  to  him— for  it  was  to 
be  perlbrmed,  so  &r  only  as  time  was  concerned,  at  hiareques^ 
ana  its  direct  benefit  was  solely  to  the  railroad. 

"HiB  relation  to  the  railroad  was  merely  that  of  an  officer,  a 
creditor,  and  a  stockholder;  and  it  is  believed  that  upon  no 
known  j^rinciples  of  law  could  damages  be  ascertained  and 
assessed  in  his  fevor,  for  a  deprivation  of  sudi  a  remote  bene£t, 
if  defendant  in  error  had  feiied  to  perform. 

2.  This  last  su^;estion,  if  well  founded,  emphatically  sup- 
ports the  second  dTthe  above  grol^lds.  via:  that  the'only  rem- 
edy plaintiff  in  error  can  have  for  tiie  br(4toh  of  his  agreement 
by  defendant,  is  to  construe  his  covenant  to  sive  his  notes  to 
be  dependent  on  complete  performance  by  defendant 

8.  The  last  grounq  which  is  often  reued  on  to  show  the 
covenants  to  be  independent  is,  tiiat  there  is  no  natural  con- 
nection  between  the  sum  which  is.  claimed  to  be  paid  defend- 
ant in  error  and  which  plaintiff  seeks  to  withhold,  and  the 
amount  of  damages  which  plaintiff  may  sustain  by  defendant's 
non-performance. 

a.  if  pliuntiff  in  error  had  in  feet  received  and  was  now 
eigo^inj^  the  results  of  defendant's  labor  and  materials,  and  if 
non-penormance  would  leave  defendant  in  error  without  rem- 
edy, this  would  be  a  forcible  reason  for  holding  the  covenant 
of  plaintiff  in  error  to  be  independent. 

0.  But  even  in  such  case,  as  it  is  settied  that  no  forfeiture 
is  incurred,  but  defendant  might,  as  against  party  enjoying  the 
benefit  of  his  labor  and  materiids,  maintain  an  action  for  his 
qwmim  meruit  in  which  tiie  injury  by  non-performance  might 
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be  iet  off  and  a4^iited9  H  k  mbmitted  that  fliA  lu^ 
hew  and  the  aymmetay  of  jdeadiiigy  wliidi  reqiiirai  in  actiooa 
on  apeoial  eontiaebi  an  allMation  of  oosnpIetB  perfermanoe^ 
woiud  be  beat  pieaervod  by  obliging  Ae  ftitj  to  rami  to  flie 
eonunon  oonntk 

e.  Bnt^  however  this  may  be  in  other  eaaoo,  in  tbia  caae 
plaintiff  in  error  doea  not  hmd  and  eigoy  the  benefit  of  defend- 
antra laboir  and  materiala,  bat  athird  par^,  wbo  baa  contracted 
with  defendant  to  pay  for  tbem.  The  defendant  ia  not  without 
remedy  againat  thi^  party  •  and  there  may  be  said  to  be  a  nata* 
ml  connection  between  the  amonnt  which  defendant  in  eiror 
loaea,  whidi  ia  notiiinf  ,  and  the  damam  which  plaintiff  in 
error  conld  recover  for  Dreach,  which  bylaw  cannot^  by  reason 
of  remotencBa,  be  shown  to  be  anything.  In  other  words,  the 
rale  and  its  reason  has  no  application  to  a  collateral  contract, 
in  its  natore  a  ffaaianty,  when,  fer  want  of  strict  performance 
of  the  terms  c?  the  goaranty,  one  party  has  lost  nis  r«nedy, 
and  the  other  receiyM  no  ai^redable  benefit. 

IV.  The  remainin|^  exception  is  to  the  ruling  of  the  conrt^ 
compelling  plaintiff  m  error  to  prove  and  a4jast  his  damagea 
fer  breach  of  the  contract  by  way  of  oAeti  reconpmenti  or  re- 
duction ot  dami^ges  of  defendant  in  error  in  this  action,  and 
thus  depriving  him  of  his  election  to  bring  a  cross  action. 

Plaintiff  in  error  has  been  able  to  find  no  case  in  which  the 
doctrine  is  established,  that  it  is  compulsoiy  on  a  defendant  to 
come  prepared  with  his  prooft  of  such  damage,  or  have  the 
damages  assessed  at  a  nominal  sum,  and  be  bamd  of  his  cross 
action.  The  question  may  be  important  in  this  case,  the  prin- 
ciple is  fit  to  be  settled,  and  plaintiff  in  error  submits  that  the 
rulingwas  wrong. 

y.  Jlie  statement  of  counsel  to  Emerson  should  have  been 
admitted  to  show  that,  in  opinion  of  Emerson,  the  work  could 
have  been,  done  by  DecemMr  1st 

• 

Points  of  defendant  in  error: 

L  The  first  exception  is  as  fellows:  <^The  defendant  o£Ebra 
to  prove,  that  just  prior  to  the  si^ature  of  the  contract,  both 
peraea  bdng  present,  the  counsefof  the  plaintiff  told  him  that, 
unless  he  was  sure  that  he  could  complete  the  bridges  by  De- 
cember first,  he  ought  not  to  sign  the  contract,  and  could  not 
recover  if  he  did  not  complete  them  bv  December  first;  but 
the  court  refesed  to  admit  liie  same."  To  which  refusal  the  de- 
fendant excepted. 

Such  testimony  waa  clearly  inadmisrible.  The  contract  must 
speak  for  itsd£  The  conversations  of  the  parties,  their  under, 
standings  and  expectations,  and  the  suggestions  of  counsel, 
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cannot  affoct  or  control  the  constraction  of  this  contract 
would  be  to  traiy  or  modii^  its  terms  by  paroL  (1  Oreenleaf 
on  Evidence,  sec  275,  p.  827 ;  Wefttherhead's  Lessee  v.  Basker- 
Tille,  11  Howard;  Yan  Buren  v.  Diggee,  11  Howard,  461; 
Ghmt  V.  ITaylor,  4  Cranch^  224.) 

n.  The  second  exception  is  as  follows:  ''The  defendant 
oBnb  to  prove  that,  at  line  time  the  contract  was  drawn  np, 
the  element  of  time  was  talked  over  by  the  plaintiff  and  the 
defendant,  and  that  plaintiff  assented  that  time  was  the  essence 
of  the  contract;  but  the  court  refused  to  admit  the  same.*'  To 
reftisal  me  defendant  excepteid. 
same  answer.may  be  made  to  this  as  to  the  first  excep- 
tion. When  the  contract  is  reduced  to  writing,  all  the  con- 
versations of  the  i^rties,  leading  up  to  it,  are  merged  in  it 
(1  Greenleaf  on  Evidence,  sec.  276,  p.  827.) 
.  HL  The  Hiird  exception  is  as  follows:.  '^The  defendant 
moved  the  court  to  rule  and  instruct  the  jury,  that  by^the  true 
construction  of  said  contract  declared  upon,  the  plaintiff  would 
not  be  entitled  to  recover,  without  showinff  that  the  work  was 
oomnleted,  readyfor  laving  down'  the  raiu  for  one  track,  by 
the  nrst  day  of  JDecember,  1854;  but  the  court  refused  so  to 
instruct  the  jury,  but  did  instruct  them,  that  the  agreement  on 
the  part  of  the  dlBfend^t,  to  give  the  notes  in  said  agreement 
mentioned,  was  not  dependent  upon  the  completion  of  said 
work.  rMdy  for  la^^ing  down  said  rails  for  one  track,  at  the 
time  limited  by  said  contract*'  To  which  ruling  the  defend- 
ant excepted. 

It  is  sometimes  difficult  to  determine  whether  covenants 
and  promises  are  dependent  or  independent  Some  rules  of 
construction  are  laid  aown  in  the  books,  but,  after  all,  each  case 
is  to  be  governed  by  its  o»wn  circumstances,  (Philadelphia  W. 
and  B.  B.  B.  Co.  v.  Howard,  18  Howard,  807.) 

1.  The  courts  incline  to  consider  covenants  and  promises  in- 
dependent, rather  than  dependent  to  save  forfeitures.  The  bur- 
den is  on  him  who  alleees  dependenqr.  (Piatt  on  Covenants, 
p.  86,  pS,  79,]  Law  Library,  voL  8.) 

If  there  arB  no  terms  which  import  a  condition,  or  which  ex- 
pressly make  one  promise  dependent  on  the  other,  they  are 
construed  to  be  inaependent;  and  in  this  contract  there  are  no 
su(^    Flatt  on  Covenants,  Law  Lib.,  voL  8,  p.  82,  [72,  78.]   . 

More  than  this  the  terms  import  the  contnoy.  Li  that  part 
containing  the  promise,  the  eomi&m  of  time  is  whoQy  omUed-^ 
thus  indicating  an  intention  not  to  make  it  dependen^t  on  fpne, 
but  on  iDcrk  wm. 

8.  The  fldlure  to  perform  on  tilie  day  does  not  go  to  the 
whole  consideration,  and  there  is  no  natural  connection  be- 
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tween  the  amount  to  be  paid  for  the  work  done  after  the  dw, 
and  the  iiyuiy  or  loss  inflicted  by  a  fidlure  to  perform  on  the 
day.  (Piatt  on  Covenants,  Law  Lib.,  vol.  8,  p.  40,  [90,  94  H 
Philadelphia  W.  and  B.  R.  R.  Co.  v.  Howard,  18  Howard) 

8.  The  forfeiture  of  the  amount  to  be  paid  for  tiie  whole 
work,  in  consequence  of  its  not  beine  completed  by  the  day^ 
would  be  unreasonable  in  this  case.  By  construing  the  prom* 
ises  as  independent,  the  plaintiff  can  recover  his  exact  damages 
(if  any)  or  have  them  recouped.  Thus  the  rights  of  both  par- 
ties are  secured.  Piatt  on  Covenants,  vol.  8,  Law  Lib.,  p.  40» 
[90.] 

4.  The  defendant  in  error  completed  the  bridees.  The 
I>laintiff  in  error  has  had  the  benefit  of  his  labor.  The  objec- 
tion is,  that  it  was  not  done  at  the  day^  (for  which,  however,  tiie 
plaintiff  in  error  claimed  no  damages.)  It  would  be  manifestr 
ly  inequitable  for  the  plaintiff  in  error  to  receive  the  benefit 
of  this  labor  without  paying  for  it.  The  objection  taken  is 
technical,  and  ou^ht  not  to  be  sustained,  unless  the  language  is 
clear,  and  the  rule  of  law  imperative.  (Philadelphia  v.  W".  and 
B.  R.  R.  Co.,  18  Howard,  807;  Van  Buren  v.  Digges,  11  How- 
ard, 461.) 

6.  The  promise  of  the  plaintiff  in  error  was  not  dependent 
upon  the  completion  of  tiie  bridge  work  by  Decemoer  Ist^ 
because  the  notes  were  not  to  be  given  upon  the  completion 
of  the  bridges.  Something  more  was  to  oe  done,  to  wit,  the 
layine  of  the  rails  by  another  party.  How  can  the  promise  of 
the  plaintiff  in  error  be  said  to  be  dependent  upon  tne  comple- 
tion of  his  work  by  December  1st,  when  the  completion  of 
the  work  at  that  time  would  not  then  entitle  the  defendant  in 
error  to  his  notes? 

6.  When  the  acts  stipulated  to  be  done,  are  to  be  done  at 
different  times,  the  stipulations  are  to  be  construed  as  independ- 
ent  of  each  other.    (Goldsborough  v.  Orr,  8  Wheaton,  217.) 

Taking  this  decision  as  a  guide,  these  promises  must  be  con-^ 
strued  as  independent ;  for  the  promise  of  the  defendant  in 
error  was  to  complete  the  bridges  by  December  Ist,  whereaa 
the  promise  of  the  plaintiff  in  error  was  not  to  give  the  notes 
at  that  time,  bui  when  iJke  raHs  were  lead. 

7.  The  plaintiff  in  error  promised  to  pay  the  defendant  in 
error  $4,400  in  cash,  within  two  days  nt>m  the  date  of  the 
contract,  and  to  give  his  notes  upon  the  completion  of  the 
bridges  and  laying  the  rails.  So  &r  as  this  cash  payment  is 
concerned,  the  promise  is  clearly  mdmendevU,  as  it  necessarily 
preceded  the  completion  of  the  work.  If  the  construction 
contended  for  by  the  plaintiff  in  error  be  adopted,  the  same 
promise  will  be  construed  botii  as  dependent  ana  tnag»mtibi<— 
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dependent  aa  to  the  ffiving  the  notes,  independent  as  to  tiie 
payment  of  casih.  Pfittt  on  Covenento,  Law  Library,  vol.  8, 
p.  48, 1^.] 

IV.  The  fourth  exception  is  as  follows :  ^*  The  defendant  ftar- 
ther  requested  the  court  to  rule  and  to  instruct  the  jury,  that 
if  the  pbdnliff  fidled  to  complete  said  work,  ready  for  laying 
down  the  iron  rails  for  one  track,  by  the  said  first  day  of  D^ 
oember,  there  was  therebr  a  fEulure  of  the  consideration  oif  said 
contract,  and  the  plaintiff  would  not  be  entitled  to  recover  the 
amount  claimed  by  him,  or  any  part  thereof;  but  the  court  re- 
fused so  to  instruct  the  jury."  To  which  refusal  the  defendant 
excepted. 

Very  clearly,  these  instructions  ought  not  to  haye  been  given. 
The  consideration  of  the  plaintiff  in  error's  j>romise  to  pay  the 
money  and  to  ffive  the  notes,  was  the  promise  of  the  defendant 
in  error  to  do  the  wcrkj  and  not  merely  his  promise  to  do  U  fy 
December  IH.  He  having  completed  the  work  to  their  accept- 
ance,  there  was  dearly  not  a  Mai  failure  of  consideration. 

V.  The  last  exception  is  as  follows:  '^HIb  honor  the  judM 
having  first  called  upon  the  defendant  ta  oflbr  evidence,  if  ne 
saw  fit,  of  any  actual  damage  by  him  sustained  by  ^e  non- 
performance of  said  woi'k  within  the  time  limited  bv  said 
contract,  and  the  defendant  declining  to  offer  any  sucn  evi- 
dence, and  admitting  that  no  such  actual  damage  was  claimed 
by  him  in  this  suit,  rae  court  thereupon  instructed  the  jury  to 
deduct  from  any  sum  the v  might  find  for  the  plaintiff  the  sum 
of  one  dollar,  as  nominal  dama^  for  the  said  non-performance 
of  plaintiff "    To  which  direction  the  defendant  excepted. 

tt  is  difficult  to  discover  what  there  is  objectionable  in  this 
direction.  Undoubtedly,  the  plaintiff  in  error  was  entitled  to 
have  deducted  in  this  suit  any  damage  which  he  could  show 
that  he  had  sustained  from  the  non-performance  of  the  work 
within  the  time  liinited  by  the  contract;  and  if  the  court  had 
refused  to  admit  testimony  of  such  damage,  he  might  well 
have  excepted ;  but  he  expressly  waived  aU  claim  to  damage 
in  this  suit  In  the  absence  of  anjr  proof  or  claim  by  him,  the 
court  directed  a  deduction  of  nominal  dama^.  what  more 
or  different  could  the  plaintiff  in  error  require?  (Winder  v. 
Caldwell,  14  Howard,  484.) 

Mr.  Justice  McLEAN  delivered  the  opinion  of  the  court 
This  case  is  before  us  on  a  writ  of  error  to  the  Circuit  Court 
of  Massachusetts. 

The  action  was  brought  by  Emerson  against  Slater,  on  an 
aneement  made  the  l&b,  day  of  November,  1854,  in  which 
Snersoui  *^in  consideration  of  the  agreement  of  said  Slater^ 
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hereinafter  eontained,  and  of  one  dollar  to  him  paid,  eovenaati 
and  agrees,  with  said  Slater,  that  he  will  complete  all  the 
bridge  work  to  be  done  by  him  for  the  Boston  and  New  Toik 
Oentral  Railroad  Oompany,  ready  for  laying  down  the  iron 

ils  for  one  track,  by  tne  Ist  day  of  December  next" 

<<And  the  said  Slater,  in  consideration  of  the  premises, 
hereby  agrees,  with  said  Emerson,  that  he  will  pay  him,  within 
two  days  from  the  date  l^ereof^  the  sum  of  forly-mnr  hundred 
dollars,  in  cash.  And  the  said  Slater  further  agrees,  that  he 
will  giye  to  the  said  Emerson,  on  the  completion  of  the  bridges, 
and  when  the  rails  for  one  Jmck  are  laid  to  &e  foot  of  Summer 
street,  in  Boston,  from  Dedham,  his  fsaid  Slater's)  fiye  notes, 
for  two  thousand  dollars  each,  datea  when  said  notes  were 
ffiyen,  as  aboye  proyided,  and  payable  in  six  months  from  their 
aate,'to  the  said  Emerson  or  his  order.  Said  notes,  when  paid^ 
are  to  be  applied  towards  the  indebtedness  of  said  Boston  ana 
New  York  Central  Railroad  Company  to  said  Emerson ;  it  be> 
ing  understood  that  this  agreement  is  in  no  way  to  affect  any 
contract  of  said  Emerson  with  said  company,  or  any  action 
now  pending." 

The  execution  of  this  agreement  was  admitted,  and  that  the 
work  upon  the  brides,  in  said  a^ement  set  forth,  was  com* 
pleted,  ready  for  laying  down  the  iron  rails  for  one  track,  about 
the  middle  of  December,  1854,  and  that  the  rails  were  laid  to 
the  foot  of  Summer  street,  in  Boston,  from  Dedham,  about  the' 
last  of  the  same  month. 

It  was  proyed  that  the  defendant  was  President  of  the  Boa* 
ton  and  New  Tork  Central  Railroad  Company,  and  a  stock- 
holder and  bondholder  in  the  same.  The  corporation  fiuled 
on  or  about  the  2d  of  July,  1854.  The  company  was  then  in- 
debted  to  the  plaintiff  and  did  not  pay  him.  In  the  second 
week  of  July,  there  was  a  crisis  in  the  affiurs  of  the  company, 
and  Emerson  suspended  his  work,  so  far  as  regarded  new  out- 
lays. In  August  a  new  arran^ment  was  made,  and  he  went  on 
till  the  first  or  second  week  m  Noyember,  and  then  he  kmt  a 
force  on  the  great  bridges  sufficient  to  retain  possession  orthe 
work,  and  would  not  surrender  it;  the  witness  (WilHs)  then 
made  an  effort  to  get  the  bridges  completed.  .The  question 
was,  how  much  Emerson  would  take.  The  company  owed 
him  some  ten  to  fifteen  thousand  dollars,  and  was  then  insol- 
yent  as  respected  meeting  its  enga^ments. 

The  defendant  then  introduced  an  agreement  between  the 
Boston  and  New  York  Central  REulroaa  Company,  a  corpora* 
tion,  and  Charles  Emerson,  of  Boston,  in  whicn  Emerson 
agreed  to  build  and  complete,  sufficient  for  the  passage  of  an 
engine  oyer  the  same,  on  or  before  the  first  day  of  ^y  next, 
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all  the  bridffin j^  as  now  laid  out  and  determined  upon  by  the 
engineer  of  said  railroad,  from  the  wharf  near  the  foot  of 
Summer  street^  in  Boston,  and  firom  South  Boston  bctobb  the 
South  Bay,  so  called,  to  the  Dorchester  shore,  in  Dorchester, 
in  the  manner  and  with  the  materials  hereinafter  described, 
and  to  finally  complete  the  same  to  the  satisfitction  of  the  State 
commissioner  ana  the  engineers  of  said  railroad,  as  soon  after 
the  first  day  of  May  next  as  may  be.  Several  other  bridges 
were  required  to  be  built  on  the  road,  Emerson  fumishine  all 
the  materials,  excepting  the  iron  rails,  chains,  and  spuces, 
which  were  to  be  ftimiwed  by  the  BaiLxmd  Company.  This 
contract  was  dated  the  28d  of  December,  1868,  and  signed  by 
the  parties. 

A  receint,  dated  November  15th,  1854,  signed  by  Emerson, 
acknowleaffed  the  payment  of  forty-four  hundred  dollars,  by 
Slater,  oh  tne  contract  first  above  stated* 

E.  B.  Ammidown,  a  witness,  stated  he  was  a  director  on  the 
railroad,  and  that  in  !N'ovember,  1854^  there  were  negotiations 

Bmdinff  for  a  contract  for  a  through  route  from  Boston  to 
ew  l^rk,  between  the  Boston  andNew  York  Central  Bail- 
road  Oompany  and  the  Norwich  and  Worcester  Bailroad 
Company,  and  the  Steamboat  Company  plying  between  Noiw 
wich  and  New  York.  The  contract  then  existing  between 
said  Steamboat  Companv  and  Norwich  and  Worcester  Bail* 
road  Company  with  ine  fioston  and  Worcester  Bailroad  Com- 
pany would  expire  about  December  1st,  1854.  It  was  neces- 
sary that  said  Steamboat  and  Norwich  and  Worcester  Bailroad 
Companies  should  make  a  new  contract  They  preferred  to 
contract  with  us  instead  of  the  Boston  and  Worcester  Bailroad 
Coinpany,  provided  our  road  could  be  ready  to  run  by  Decem- 
ber Ist,  1854.  The  only  part  of  our  road,  as  to  which  there 
was  mj  doubt  of  its  completion,  was  the  bridges,  which  the 
plaintiff  was  making.  The  whole  matter  was  talked  over,  in 
the  presence  of  the  ^aintiff  We  rerarded  it  as  of  very  great 
importance.  I  considered  the  loss  of  that  contract  equafto  a 
quarter  of  a  million  of  dollars,  and  the  plaintiff  said  half  a 
million.  Committees  from  Norwich  and  Worcester  Bailroad 
and  Steamboat  Companies  came  on,  to  make  the  arrangement, 
and  went  over  part  of  the  road.  Whether  this  was  Mfore  or 
after  the  contract  the  witness  cannot  say,  but  he  has  little 
doubt  that  it  was  before. 

J.  C.  Hurd,  a  witness,  and  who  was  also  a  director,  and  as 
a  committee,  about  the  14th  of  Aumst,  1854,  made  a  parol 
contract  with  Emerson  to  pay  him  |i7,000.  and  secure  to  him 
MjOOO  of  Famum,  with  endorsements.  A  laiger  sum  than 
|l7,000,  he  thinks,  was  paid  at  the  time  of  the  contract 
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EmeiBon  agreed  to  go  on  and  finiah  the  work,  bat  he  declined 
to  sign  a  written  agreements 

On  the  above  evidence,  the  defendant^  tiioved  the  conrt  to 
role  and  instract  the  jnr^,  that  hj^  the  tnie  conatmction  of  said 
contract  declared  on,  the  plaintiff  would  not  be  entitied  to 
recover  without  -showing  that  the  work  was  completed,  ready 
for  laying  down  the  iron  rails  for  one  track,  b^  the  first  day  of 
December,  1854;  but  the  court  refhsed  so  fo  mstruct  the  juiVy 
and  did  instruct  them  that  the  agreement  on  the  part  of  the 
defendant  to  give  the  notes  in  said  a,g{reement  mentioned  was 
not  dependent  on  the  completion  of  said  work,  ready  for  laying 
down  said  raik  for  one  track,  at  the  time  limited  by  saia 
contract  To  which  ruling  and  refusal  the  defendant  ex- 
cepted. 

And  the  defendant  flirther  requested  the  court  to  rule  and 
instruct  the  juiy,  that  if  the  plaintiff  fitiled  to  complete  said 
wor)^  ready  for  laying  down  said  iron  rails  for  one  track,  by 
the  said  first  day  of  December,  there  was  thereby  a  fi^ilure  of 
the  consideration  of  said  contract,  and  the  plwitiff  would  not 
be  entitled  to  recover  the  amount  claimed  by  him,  or  any  part 
thereof;  but  the  court  refused  so  to  instruct  the  jury.  To 
which  refusal  the  defendant  excepted. 

The  judee  havincr  first  called  upon  the  defendant  to  offer 
evidence,  if  he  saw  fit,  of  any  actual  dama^  by  him  sustained 
by  ^e  non-performance  of  said  work  within  tne  time  limited 
by  said  contract;  and  the  defendant  declining  to  offer  anv  such 
evidence,  and  admitting  that  no  such  damages  were  claimed, 
by  him  in  the  suit,  the  court  thereupon  instructed  the  iuiy  to 
deduct,  from  any  sum  they  might  find  for  the  plaintifif^  the  sum 
of  one  dollar — ^as  nominal  damage,  for  the  said  non-perform- 
ance of  plaintiff    To  which  the  aefendant  excepted. 

The  jury  found  for  the  plaintiff  ten  thousand  one  himdred 
and  ninety-nine  dollars. 

The  declaration  contains  four  counts.  The  first  one  alleges 
th^  work  was  completed  by  the  1st  of  December,  1854;  tiie 
second,  on  the  20th  of  December;  third,  the  same  time;  the 
fourth,  the  same  as  the  second,  with  an  allegation  that  the 
defendant  widved  the  time  fixed  for  the  work  to  be  completed 
to  the  20th  of  December. 

'  This  contract  cannot  be  satisfiMstorily  understood  or  construed 
without  reference  to  the  circumstances  under  which  it  was 
made.  From  the  evidence;  it  anpears  that  the  work  to  be 
completed  by  the  1st  of  December  was  provided  for  by  a 

Srevious  contract,  dated  ITth  December,  1851,  in  wluch  the 
etails  and  prices  of  the  work  were  specially  stated  to  be  so; 
constructed  as  to  admit  of  an  en^^e  to  run  over  it  on  or  b^^fore: 
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fhe  Ist  of  Ma^  exumingy  and  the  whole  to  be  completed  as  soon 
after  that  period  as  practicable. 

The  company,  it  seems,  had  become  embarrassed,  and  were 
tmable  to  make  payment  for  the  work  as  it  progressed;  BtUl 
the  contractor,  Emerson,  was  nnwilline  to  give  np  the  contract 
and  retained  a  few  hands  in  his  empfoy  on  different  parts  of 
the  work,  so  as  to  retain  the  possession  of  it. 

Another  fact  to  be  noticed  as  imnortant  was,  that  if  the  road 
could  be  completed  by  the  Ist  of  December,  the  company  had 
an  assurance  that  a  contract  could  be  made  with  the  Steamboat 
Company  plying  between  Norwich  and  New  York,  making  a 
contmuous  line  between  Boston  and  New  York,  ^nds  was 
considered  an  object  of  great  importance---equal,  as  was  sup- 
posed by  a  witness,  to  a  quarter  of  a  million  of  dollars,  and, 
as  the  plaintiff  supposed,  to  half  a  million. 

The  defendant  was  Piesident  of  the  Boston  and  New  York 
Central  Railroad — ^a  stockholder  and  a  bondholder  in  the  same ; 
but  it  does  not  appear  that  he  had  any  authority  to  bind  the 
company,  as  he  entered  into  the  contract  in  his  individual 
capacity. 

under  these  circumstances,  the  contract  on  which  the  action 
is  prosecuted  was  made.  It  will  be  at  once  perceived  there 
was  a  strong  motive  to  have  the  work  completed  by  the  Ist  of 
December  ensuing,  by  all  who  had  an  interest  in  the  Central 
railroad.  The  sum  to^  be  paid  by  Slator  was  not  in  addition 
to  the  price  stipulated  in  the  former  contract,  but  in  discharge 
of  so  much  of  that  contract. 

All  these  &cts  being  admitted  or  undisputed,  we  will  con- 
eider  the  language  of  the  contract  It  states  *^that  the  said 
Emerson,  in  consideration  of  the  agreement  of  said  Slater, 
hereinafter  contained,  and  of  one  dollar  to  him  paid,  the  receipt 
whereof  is  acknowledged,  covenants  and  agrees  with  said  Sla- 
ter, that  he,  the  said  JSmerson,  will  complete  all  the  bridge 
work  to  be  done  by  him^  for  the  Boston  and  Central  Railroad 
Company,  ready  for  laying  down  the  iron  rails  for  one  track, 
by  the  1st  day  of  December  next" 

There  is  no  ambiguity  in  this  language.  No  one  can  mis- 
construe it  The  work  specified  was  to  be  completed  by  the 
1st  day  of  December.  And  the  said  Slater,  ^^in  consideration 
of  the  premises^"  that  is,  the  completion  of  the  work,  <*  hereby 
agrees  with  said  Emerson,  that  ne  will  pay  him,  within  two 
days  from  the  date  hereof,  the  sum  of  for^-four  hundred  dol- 
lara  in  cash;  and  tiie  said  Slater  further  agrees  that  he  will 
give  to  the  said  Emerson,  on  the  completion  of  the  bridges^ 
and  when  the  rails  for  one  track  are  laid  to  the  foot  of  Sum- 
mer street^  in  Boston,  from  Dedham,  his  (said  Slater's)  five 
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notes  for  two  tlionBaiid  dollars  each,  dated  when  said  notes  are 
given,  as  above  provided,  and  payable  in  six  montiis.*' 

The^notes  were  to  be  ^ven  on  the  completion  of  the  bridgee, 
and  when  the  rails  for  one  track  are  laid  to  the  foot  of  Snmr 
mer  street,  in  Boston;  and  from  this  it  ib  aimed  that  the  cov* 
enants  in  the  i^reement  are  independent.  Much  is  found  in 
the  opinions  oicourts  and  elementary  writers  in  regard  to  de» 
pendent  and  independent  covenants.  And  it  is  saKl,  '<  where 
the  acts  stipulatea  to  be  done  are  to  be  done  at  different  times, 
the  stipulations  are  to  be  construed  as  independent  of  eacji 
other/^  This,  as  a  gen&r^l  rule^  is  correct,  but  it  is  subject  to 
the  intention  of  the  parties,  as  signified  in  the  language  of  the 
contract  The  great  rule  is  to  ascertain  the  intent  or  tiie  par- 
ties from  the  language  used. 

The  work  was  to  be  done  by  the  Ist  day  of  December;  and 
Slater  agreed  to  give  his  notes,  payable  in  six  months  after  the 
work  was  completed;  the  time  of  jgiving  the  note&  therefore, 
is  referable  to  the  time  fixed  for  the  completion  or  the  work. 
In  no  just  or  leeal  sense  can  this  language  be  held  to  enlarge 
the  time  limitea  in  the  contract 

It  is  said  by  some  writers,  that  it  is  impossible  to  make  time 
of  the  essence  of  the  contract  where  damages  may  compensate 
for  the  delay.  But  this  is  not  correct  as  a  general  proposition. 
And  a  more  fit  illustration  of  this  can  scarcely  be  found  than 
the  contract  under  consideration.  The  amount  of  compensa- 
tion for  tiie  work  is  not  increased  or  diminished. by  the  new 
contract  The  first  contract  stands  in  all  its  forc^,  unaflfocted 
by  the  second,  except  that  the  payments  made  under  the  seo- 
ond  shall  be  appli^  as  a  credit  on  the  first  The  obligation 
assumed  by  Emerson  in  the  new  contract  was,  to  finiw  the 
work,  as  stated,  by  the  1st  of  December,  in  consideration  that 
forty-four  hundired  dollars  should  be  paia  to  him  in  two  days, 
and  notes  given  for  ten  thousand  dollars  on  the  completion  of 
the  work.  Slater,  having  no  other  interest  in  the  work  than 
any  other  stockholder  ana  bondholder  of  similar  amounts,  paid 
the  forty-four  hundred  dollars,  and  agreed  to  give  his  individual 
notes  for  the  ten  thousand  dollars,  in  this  contract  he  stands 
in  tiie  relation  of  a  surety,  and  can  only  be  held  responsible 
under  his  agreement 

That  time  was  an  essential  part  of  this  contract  is  clear  flmn 
the  circumstances  under  whicn  it  was  made,  and  the  intent  of 
the  parties,  as  expressed.  The  continuous  line  to  New  York 
was  the  strong  motive  to  Slater,  and  that  could  be  secured 
only  by  the  completion  of  the  work  on  or  before  tiie  Ist.^ 
December. 

The  defendant  prayed  the  court  to  instmct  the  jury.fbat  tJ^B 
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plaintiff  oonld  not  leoover  withont  showing  the  work  was 
completed,  ready  for  laying  down  the  iron  rails  for  one  track, 
hj  tne  Ist  day  of  Decemberi  1854,  which  the  coort  refiised  to 
cfo.  In  this,  we  think,  there  was  error.  On  a  contract  where 
time  does  not  constitate  its  essence,  there  can  be  no  recovery 
at  law  on  the  agreement  where  the  performance  was  not  within 
ihe  time  limitra.  A  subsequent  performance  and  acceptance 
by  the  defendant  will  authorize  a  recovery  on  t^  quantum  mendL 

It  is  difficut  to  perceive  any  satis&ctoiy  mode  bv  which  the 
defendant  in  the  Circuit  Court  could  recoup  his  oamages  for 
tiie  fidlure  of  the  plaintiff  to  perform  in  that  action^  or  by 
bringing  another  suit  -As  a  stock  and  bond  holder,  lus  dam- 
ages would  be  remote  and  contingent  To  ascertain  tEe  gen- 
eral damage  of  the  company  by  the  fiulure,  and  distribute  that 
amount  among  the  members  of  the  company  in  proportion  to 
Hieir  interests,  would  seem  to  be  the  proper  mole;  and  this 
would  be  complicated,  and  not  suited  to  the  action  of -a  jury. 

The  judgment  of  the  CSrcuit  Court  is  reversed,  with  costs. 


^Kbxdbbiok  SGHUcHAnnr  ahb  Fbsds&iok  C.  Gsbbaed,  LiBiir 

I.ABT8  Aim  ApFKLLANTS^  9. WiHTHROP  8.  BaBBIDOI  AHn  0THXB8, 

Oladujsts  ofhaliovthb  pbocsbds  Of  THB  Ship  Anosuqub. 

Ifh&n  ft  mortgftM  «3d8led  upon  Iht  molefy  of  ft  Tenel  iddeh  wai  alUnrudf  UImI* 
M|  eoftdemjiM*  and  lold  ij  procatt  in  ftdminlty,  ftad'the  proc«edf  teooght  into 
Um  regiitiy  of  th^  eonrt,  the  mortsftgoe  oonld  not  flit  ft  liM  agftinit  ft  moiofy  of 
tliOM  piooeedB. 

Si  proMT  coniM  wonld  hftTo  beta,  oltbor  to  bftTe  eppeeied  ftift  dftlmftnt  when  the 
Snt  ubel  wm  Sled,  or  to  hftve  ftj^Ued  to  the  oonrt,  by  petition,  for  ft  dietribnttTO 
ahare  of  the  pro^eedi. . 

This  was  an  app^  firom  the  CSscuit  Court  of  the  United 
States  ^r  the  southern  district  of  N'ew  York,  sitting  in  admi* 
lalttr. 

The  &cts  are  stated  in  the  opinion  of  the  court 

• 

It  was  aigued  bv  Mr.  OuJtSna  upon  a  brief  ftledbj  himself 
and  Mr.  EamiUan  for  the  appellants,  and  Mr.  JBcfuAet  for  Jdle 
i^ypelli 


*  The  arig^umentsofcounsel,  with  respect  to  th^ 

(^  the  clamiants  and  Ubellants  to  Hie  fund  in'court,  are  omitted* 

Witii  reffpect  to  the  Jurisdiction  of  the  coi)rt>  Mr.  CMUnj^M 
ipoint  was  this,  vis: 

Although  couitsr of  adnuxalty  in  the  TTnited'States  baye  no 
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power  to  foreclose  a  mortgage  of  a  yeaael  br  a  sale,  or  to  traos* 
fer  the  possession  to  the  mortgagee,  (17  Howard,  899,  Bogart 
V.  The  Steamboat  John  Jay,)  ihey  may  entertain  an  appli- 
cation by  the  mortgi^gee,  after  a  sale,  to  be  paid  ont  of  the 
proceeds  of  the  sale  in  the  re^str^  of  the  conrt  (Ptopeller 
Monticello,  17  Howard,  152 ;  Admiralty  rale,  48.) 

Mr.  BenedieCs  point  was  this : 

This  is  really  a  suit  to  foreclose  a  mortgage^  even  if  it  were  an 
original  suit  against  the  ship.  As  a  suit  a^nst  the  proceeds, 
it  IS  in  substance  a  suit  in  equity,  for  relief  against  a  regular 
deg^e  in  admiralty.  In  either  case,  the  District  Court  had  no 
junsdiction.    (Case  of  the  John  Jay,  17  Howard,  899.) 

Mr.  Justice  NELSON  delivered  the  opinion  of  the  court 

This  is  an  appeal  from  a  decree  of  the  Circuit  Court  of  the 
United  States  for  the  southern  district  of  New  York,  sitting  in 
admiralty. 

Between  sixty  and  seventy  libels  had  been  filed  in  the  Dis- 
trict Court  by  material  men — ^men  who  had  furnished  supplies; 
also,  by  shippers  of  mods  and  passengers — ^against  the  ship 
Angelique,  of  which  B.  W.  Jones  was  master.  These  severu 
proceedings  were  commenced  in  July  and  August^  1858,  and 
mterlocutoiy  decrees,  condemning  the  vessel,  were  entered  in 
all  of  them,  and  final  decrees  in  some  six  or  seven.  One  of 
the  parties  obtaining  a  final  decree  issued  execution,  and  the 
vessel  was  sold,  ana  the  proceeds  brought  into  court  The 
vessel  sold  for  $6^900. 

Li  this  stage  of  these  proceedings,  the  present  appellants 
filed  their  libel  against  the  proceeds  of  the  ship  in  court,  set- 
ting forth,  that,  being  the  owners  of  the  vessel^  they  sold  and 
delivered  her  to  one  A.  Pellitier,  for  the  sum  of  $15,000,  on 
the  7th  May,  1858 ;  that  of  this  sum  a  promissory  note  of  the 
vendee  was  eiven  for  $5,000,  payable  in  six  months,  which 
was  secured  bv  a  mortgage  upon  a  moiety  of  the  vessel  to  the 
vendors,  which  was  dunr  recorde<^  in  pursuance  of  the  act  of 
Congress,  on  the  9th  Mav,  1858,  in  the  office  of  the  collector 
of  customs  of  the  port  of  New  York,  where  the  vessel  was  then 
reinstered,  and  a  copy  of  the  mortoage  was  also  filed  in  the 
office  of  the  register  of  deeds  of  the  city  and  county  of  New 
York. 

The  libel  prayed  process  against  a  moiety  of  the  proceeds  of 
the  vessel  in  court,  claiming  the  same  under,  and  by  virtue  of^ 
the  mort^^age. 

Several  of  the  libellants,  who  had  obtained  either  final  or 
interlocutoxy  decrees,  above  referred  t6,  appeared,  and  put  in 
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answers  to  this  libel  of  ^e  mortga^iees,  setting  up  their  pro- 
ceeding and  the  decrees  condemning  the  vessel  to  pay  their 
respectiye  claims  to  the  proceeds,  in  £fence. 

The  case  went  to  a  hearing,  when  the  District  Conrt  decreed 
to  dismiss  the  UbeL  On  an  appeal,  the  Circuit  Conrt  affirmed 
the  decree. 

The  libel  filed  in  this  case  is  a  libel  simply  to  foreclose  a 
mortgage,  or  to  enforce  the  payment  of  a  mortgage,  and  the 

Sroceecung  cannot  therefore  oe  upheld  within  the  case  of  the 
bhn  Jay,  heretofore  decided  by  tnis  court  (17  How.,  899.) 
The  proper  couise  for  the  mort^pgees  was  to  have  appeared 
as  claimants  to  the  libels  filed  against  the  vessel,  in  which  the 
questions  nresented  in  the  case  might  have  been  raised  and 
considered;  or,  on  the  sale  of  the  vessel,  and  the  proceeds 
1»ou^ht  into  the  registry,  they  might  have  applied  by^  petition^ 
claumng  an  interest  in  the  fund ;  and  if  no  better  right  to  it 
were  shown  than  that  under  the  mortga^,  it  would  have  been 
competent  for  the  court  to  have  appropriated  it  to  the  satisfac- 
tion of  the  claim.  As  the  fund  is  in  tne  custody  of  tiie  admi- 
ralty, the  application  must  necessarily  be  made  to  that  court 
by  anjr  person  setting  up  an  interest  in  it.  This  application 
by  petition  is  frequent!;^  entertained  for  proceeds  in  the  rens- 
trv,  in  cases  where  a  suit  in  the  admiralty  would  be  wholly  m- 
admissible.  The  decree  of  the  court  below  is  therefore  nght| 
and  should  be  affirmed. 


Thb  New  Yobk  and  Yiroinia  Stbamship  Compakt,  Ownbrs  ot 
THB  Stbamer  Roanoke,  Appellaitts,  v.  Ezra  Calderwood, 
Thomas  C.  Bartlett,  Dexter  Carleton,  Joshua  Norwood, 
Philander  Carleton,  Enos  Cooper,  and  Beth  Cooper,  Li- 
bbllants. 

Neither  rain,  nor  the  darkness  of  the  night,  nor  the  absence  of  a  light  from  a  harge 
or  sailing  ressel,  nor  the  fkct  that  the  steamer  was  well  manned  and  ftimished, 
and  eondncted  with  eantion,  will  ezcnse  a  steamer  for  coming  in  collision  with 
a  barge  or  sailing  yessel,  where  the  bai^  or  sailing  Tessel  is  at  anchor  or  saQ- 
ing  in  a  thoronghfkre,  bnt  ont  of  the  nsnal  track  of  the  steam  resseL 

Tlierefine,  where  a  collision  took  place  between  a  steamer  and  a  sailing  Tessel,  th« 
lifter  being  out  of  the  ship  channel,  and  near  an  edge  of  shoids,  the  steamer 
most  be  responsible. 

The  sailing  yessel  had  no  pilot,  and  did  ^ot  ezhibit  an  eiBdent  lighl  Although 
these  clroumstances  did  not  exonerate  the  steamer,  yet  thej  mm  It  neeessai/ 
Ibr  tills  conrt  to  saj  that  an  obligation  re^  npon  all  yesseu  found  in  the  are- 

'  iinee  of  commerce,  to  employ  actire  diligence  to  ayold  collisions,  and  that  no  In^ 
ftrenee  can  be  drawn  from  the  fket,  that  a  yessel  Is  not  condemned  fbr  an  omli- 
•loA  of  certain  precautionary  measures  In  one  case,  that  another  yessel  wlU  he 
escnied,  under  other  circumstances,  for  omifsioni  of  the  same  deeoripiioB.  . 

TOL.  ZIX.  16 
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This  was  an  appeal  from  the  Ciieait  Court  of  the  United 
States  for  tlie  sonmem  district  of  New  Yoric* 

It  was  a  libel  filed  by  Calderwood,  and  tiie  other  owners  of 
a  schooner  called  the  '*  Sprightling  Sea,"  against  the  steamship 
Boanoke,  her  tackle,  ftc,  in  a  case^  of  collision  at  the  place 
and  under  the  circumstances  stated  in  the  opinion  of  Hie  court 

Li  July,  1858,  the  district  judge  decreed  that  the  libellants 
should  recover  against  the  steamship  the  damages  occarioned 
by  the  collision,  and  referred  the  case  to  a  commissioner  to  as- 
certain the  amount. 

Id  September,  1864,  the  commissioner  reported  that  there 
Was  due  to  the  libellants,  for  the  value  of  the  vessel  at  the  time 
of  the  collision,  after  deducting  the  amount  for  which  the  ves- 
sel sold 14,442.00 

Amount  added  to  the  value  above  by  court    -    -    -       200.00 

The  value  of  the  freight 162.00 

Interest  on  the  above  amounts,  fit>m  Oct  17, 1862  -       672.66 

$6,476.66 

The  sum  of  five  thousand  four  hundred  and  seventy-six  dol- 
lars and  fifly-siz  cents. 

This  report  was  confirmed  by  the  District  Court,  and,  upoq 
vppesiy  the  decree  was  afiSirmed  bv  the  Circuit  Courts  an  iq^K 
peal  fiH>m  which  brought  the  case  here. 

It  was  argued  by  Mr.  Van  Winkle  for  the  appellants,  and 
Mr.  Benedict  for  the  appellees. 

In  a  case  of  this  kind,  wliere  the  points  of  law  are  connected 
with  the  evidence,  they  can  only  be  stated  in  general  terms, 
altbpngh  they  may  not  be  understood  by  the  reraer  without  a 
recitol  of  the  evidence.  They  were  these  on  the  part  of  tile 
appdlants.  Mr.  Van  Wrnkkj  after  stating  his  version  of  the 
case,  contended  that  the  schooner  was  clea.rly  to  blame. 

1.  She  was  negli^nt;  she  was  proceeding  up  a  narrow  river 
in  the  night  time,  without  a  pilot  on  board,  without  a  light  in 
her  bintfacle,  and  without  a  ught  displayed  in  any  part  of  her 
buU  or  rigging.  The  steamer  was  moving  as  slowly  as  she 
could  by  steam ;  had  three  lights  displayed,  which  were  visible 
for  mLles-;  had  a  competent  lookout,  and  at  the.  approach  of  the 
danger,  in  the  emergency,  ported  her  helm.  If  tne  light  &8t 
seen  on  her  larboard  bow  was  that  of  the  schooner,  she  still 
did  an  iihe  could  do  by  hug^ng  the  easterly  side  of  the  chan- 
nel, so  as  to  pass  the  schooner  on  the  larboard  hand.  (Trinity 
House  Rule  of  BOth  Oct,  1840.) 
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2.  It  18  the  dut^  of  a  sailing  vessel  in  a  river  or  roadstead  to 
cany  a  light  at  night,  conspicaouiifar  displayed  in  her  rigging; 
if  not  Sknperative  on  her  to  do  so^Tt  is  a  precautionary  meas- 
nre,  dictated  bv  pradence,  and  if  neglected,  preclndes  a  re- 
oovery,  except  for  wilful  damage.  (The  Rose  Gilmor,  2  Wm* 
Bob*,  4 ;  The  Columbine,  Norwood,  Ibid.,  88.) 
'  8.  If  the  schooner  was  not  to  blame,  or  not  so  much  so  as 
to  render  her  liable,  then  it  was  a  case  of  inevitable  accident 
and  the  loss  must  remain  where  it  fell.  (Stainback  v.  Bae,  14 
How.,  682.) 

4.  The  true  state  of  the  case  seems  to  be,  that  the  two  ves- 
sels, when  they  respectively  discovered  each  other,  were  ap* 
proaching  on  opposite  courses  on  a  line,  or  on  pamUel  lines 
so  close  as  to  amount  to  the  same  thing;  that  the  steamer 
ported  her  helm,  bore  off  to  the  starboard,  close  to  the  edge  of 
uie  channel,  which  is  here  veiy  narrow;  but  the  schooner| 
throudi  mistake  or  niismanagement,  changed  her  course,  fbll 
with  uie  wind,  and  ran  across  the  steamer^  bovni. 

If  this  be  so,  the  steamer  was  not  the  cause  of  the  accident^ 
but  the  schooner  was. 

6. .  But,  admitting  that  the  schooner  kept  her  course,  the 
steamer,  as  in  duly  DOimd,  tried  to  pass  to  tne  leeward  of  her. 
The  schooner's  navigators  had  no  ri^ht  to  persist  in  their 
course,  when  they  knew,  or  ought  to  nave  known,  by  so  do- 
in^  they  incurred  the  imminent  danger  of  forcing  tne  steamer 
swore,  in  her  endeavors  to  pass  to  the  leeward.  It  comes 
within  the  exceptions  laid  down  in  8t  John  v.  Paine  et  aL, 
(10  Howard,  682.) 

Mr.  BenedieCs'pomtB  were  the  following: 

L  The  plan  ofthe  position  of  the  vessels  at  the  time  of  the 
collision,  asserted  by  the  defendants,  and  proved  by  them  to 
be  a  fidr  plan  of  the  place  of  collision,  exnitits  the  schooner 
close  in  shore,  in  *  a  aeep  bav,  heading  alons  shore,  and  the 
steamer  fi^r  out  of  the  channel — also  close  in  snore,  heading  at 
the  schooner-^  position  so  surprising  as  to  put  the  steamer  on 
her  defence,  with  the  strongest  presumption  against  her— the 
wind  being  about  south,  ana  the  schooner  close-hauled  on  the 
privileged  tack.  They  do  not  produce  a  lookout  The  cap> 
tain  and  pilot  say  they  had  a  lookout  If  so,  the  not  pro* 
ducinghim  is  ground  of  strong  suspicion. 

n.  Their  helmsman,  Henson,  is  called  to  explain,  and  he 
says.  ^^It  was  a  kind  of  cloudy  night;  once.in  a  wnile  you 
would  see  the  stars;  it  was  not  very  thick  or  cloudv.'*  This 
is  corrobora];ed  by  all  our  wi^esses,  and  is  true,  altnouffh  the 
^Etptain  and  pilot  swear  it  was  pitoh  dark;  could  harfly  see 
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the  width  of  this  room.  He  aays,  also,  ''The  steamer  was  mur 
ning  N.  W.  half  W.^  prett7  mnch  down  the  chimnel,  lather 
more  on  the  east,  if  anythine/'  **  There  was  ample  room  to 
hav^  gone  clear  of  her."  Under  these  circumstances,  thej 
wonld  never  come  together. 

They,  however,  came  together,  the  steamer  having  chanjged 
her  course,  before  the  collision,  towards  the  east  shore.  **  The 
pUot  told  me  to  keep  her  a  little  more  to  the  east  He  told 
me  to  port  the  helm,  to  give  her  more  room.  The  next  words 
he  said  were,  'hard  a-port' " 

"Before  we  (steamer)  chanrnd  our  course,  she  was  heading 
about  down  the  channel.    After  we  changed,  she  was ' 
towards  the  east  shore. 

The  steamer  struck  the  schooner,  and  cut  her  half  in  two. 

I  tdce  this  as  the  best  account  of  the  state  of  things  in  the 
steamer,  for,  although  their  other  witnesses  vary  from  it,  it  is 
quite  clear  that  the  man  at  the  wheel  is  altogether  the  most  re- 
uable,  and  the  pilot  and  the  captain  evidently  are  so  much 
biased  as  not  to  be  quite  reliable.  The  weight  of  testimony 
is  overwhelming  in  favor  of  this  account  of  me  matter. 

nL  The  schooner  was  close-hauled,  jam  on  the  wind,  her 
starboard  tacks  aboard,  and  continued  so;  all  our  witnesses 
swear  to  this.  They  know,  and  they  alone  know,  how  our 
sails  were  trimmed;  and  as  soon  as  we  saw  the  steamer's  ap- 
proach, we  held  up  forward  a  good  signal-light,  and  we  were 
as  close  in  shore  as  possible. 

The  testimony  of  some  of  their  witnesses,  that  it  was  so  dark 
that  they  could  not  see  half  the  width  of  the  room,  although 
not  true,  is  evidence  that  they  did  not  see  us,  and  are  not, 
therefore,  reliable  witnesses  as  to  our  position,  ftc. 
'  IV.  Bv  the  settled  law  of  navifiration,  the  steamer  is  always 
held  to  have  a  free  wind.  She  nas  so,  in  fact,  being  moved 
by  a  force  within  herself,  and  under  her  control.  She  makes 
the  wind  blow  as  she  pleases,  and  she  is  therefore  bound  to 
avoid  a  saiUng  vessel.  At  this  time  she  had  also  the  outside 
atmospheric  wind  fi*ee,  and  the  schooner  was  close-hauled  on 
the  wind  on  her  starboard  tack.  On  all  grounds  she  had  the 
right  to  hold  her  course,  and  the  steamer  was  bound  to  avoid 
her. 

y.  The  alleeed  declarations  of  the  captain  are  of  no  value. 
They  are  highly  improbable,  in  the  sense  in  which  they  are 
offered.  He  says  he  never  said  so.  What  he  did  say  mity 
have  been  misunderstood  or  misremembered,  so  as  to  convert 
the  mere  language  of  civili^  into  that  of  deliberate  judnnent^ 
or  he  may  have  Been  adroitly  led  to  say  what  he  never  mtend- 
^  to  say.    The.  question  is  not  what  the  master  said  weefai 
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aflerwardBy  but  what  are  the  fitcta.    He  eonld  not  thus  destroj 
the  rights  of  the  owners. 

^  VL  There  was  a  vessel  at  anchor  on  the  western  shore,  a 
IHtle-fiirther  down,  with  a  light  np,  and  we  showed  a  waming 
lij^  jnst  before  the  collision.    . 

The  probabili^  is,  that  on  board  the  steamer  they  came  to 
Ihe  conclusion  that  the  schooner  had  changed  her  coarse,  by 
transferring  their  first  observation  of  the  vessel  at  anchor,  witti 
a  light  up,  to  the  schooner  with  its  sional  li^ht  temporarily 
ecq^sed;  and  from  these  negligent  observations,  supposing 
Ixmi  vessels  to  be  one.  they  mistook  the  position  of  the 
schooner,  and  endeavorea  to  cut  in  between  her  and  the  shoroL 
when  she  was  within  a  few  feet  of  the  shore,  and  this  caused 
that  collision.  If  the  steamer  had  ke^t  the  dumnel,  or  had 
taken  a  sheer  to  westward  a  minute  berore  collision,  she  would 
have  passed  clear  of  us. 

Mr.  Justice  CAMPBELL  delivered  the  opinion  of  the  court. 

This  is  a  case  of  collision,  in  which  the  steamship  Boanoke 
IS  charged  with  having  carelessly  and  negligently  run  into  and 
afoul  of  the  schooner  Sprightling  Sea^  in  the  Efijsabeth  river^ 
Virrinia,  in  October,  18152. 

Tke  fitcts  disclosed  by  the  j>leadings  and  prooft  are,  that  the 
schooner  was  asdidnding  the  river  between  10  and  11  o'doclL 
P.  M.,  and  sailing  at  a  rate  of  six  miles  per  hour,  with  the  aia 
of  the  tide.  She  was  close-hauled,  on  her  starboard  tack,  at  a 
time  when  she  descried  the  steamship  descending  the  river, 
on  her  voyage  to  Bichmond.  The  collision  occurred  on  the 
eastern  side  of  the  river,  "out  of  the  ship  channel,''  "near  an 
ed^  of  shoal%"  and  "within  a  lengdx  or  two  of  them."  The 
object  of  those  who  managed  the  schooner  was  to  avoid 
all  danger,  by  leavins^  as  large  a  space  as  possible  for  the 
steamer,  whose  lights  had  been  seen.  For  this  purpose,  they 
approaqhed  as  nearly  as  possible  the  eastern  shore — ^the  usufu 
shore,  for  vessels  navigated  as  she  was,  to  ascend  the  river. 
The  schooner  did  not  carry  a  light  in  her  fore  ringing;  but  one 
was  exhibited  from  her  breaslrhook  some  timel^fore  and  till 
the  time  of  the  collision ;  and  the  steamer  was  hailed,  and  told 
to  keep  o£ 

The  night  was  "dark  and  rainy ; "  the  steamer  was  not  run- 
ning  at  any  time  at  an  improper  rate  of  speed.  The  officers 
of  Sie  steamship  discovert  the  light  on  the  schooner,  and 
supposed  it  to  belone  "to  a  vessel  at  anchor;"  but  they  say 
the  "light  disappeared,  and  the  next  time  they  saw  it,  it  was 
near  by,  under  the  bow  of  the  steamer."  The  probabUity  is, 
that  the  officers  of  Hie  steamship  were  mistaken  in  their  con- 
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diuAons  in  reference  to  tlie  oonne  of  tlie  eehooner,  and  nsder 
tltat  mistaken  imprnsion  went  to  the  eastern  ride,  and  tbm 
eneoontered  her.  I»  o  orden  were  giren  hy  the  pilot  in  r^ 
apeet  to  the  management  of  the  steamer  till  the  instant  of  the 
eollirion. 

This  conrt  has  decided  that  neither  rain,  nor  the  darib- 
nees  of  the  night,  nor  the  absence  of  a  light  fiN>m  a  barge  or 
sailii^  vessel,  nor  the  fiict  that  the  steamer  was  well  monn^ 
and  xumished,  and  condncted  with  caution,  will  excnse  the 
steamer  for  coming  in  collirion  with  the  bam  or  sailing  yes- 
seL  where  the  barge  or  sailing  vessel- is  at  andior,  or  saiungin. 
A  tnoroagh&re,  out  of  the  n^nal  track  of  tiie  steam  vesseL  In 
the  present  instance,  the  steamer  had  notice  that  a  vessel  was 
before  her,  and  was  near  her  track,  and,  nnder  the  dream- 
stances,  riic  was  boond  to  take  effident  measures  to  avoid  the 
schooner.  * 

The  onlv  iGiets  we  notice  in  the  management  of  the  schoon- 
er, whidi  have  occarioned  a  heritation  to  affirm  the  decree,  are 
the  absence  of  a  licensed  pUot,  and  that  the  schooner  did  not 
exhibit  an  efficient  light.  The  proofii  in  the  case  do  not  allow 
ns  to  charge  these  omissions  as  mdications  of  negligence ;  bat^ 
that  the  case  mav  not  be  misunderstood,  we  assert  that  the 
ruling  prindple  ox  the  court  is,  that  an  obligation  rests  upon 
all  vessels  found  in  the  avenues  of  commerce  to  employ  active 
diligence  to  avoid  coUirions,  and  that  no  inference  can  be 
drawn  from  the  fiu^t,  that  a  vessel  is  not  condemned  for  an 
omisrion  of  certain  precautionary  measures  in  one  case,  Uiat 
another  vessel  will  be  excused,  under  other  circumstances,  for 
omissions  of  tiie  same  description. 

The  decree  of  the  Circuit  Court  is  affitmed. 


WvoMi  Williams,  GiBinsHn  or  Ebwabd  F.  Mahovs,  Plais- 
Tm  IN  Ebbob,  v.  Hill,  McLakv,  k  Co. 

•  • 

tiM  lawt  of  Al>h#m>  prorld^  that  where  tli«re  is  a  Judgment  against  a  debtorwlio 
Is  unable  to  paj,  a  process  of  garnishment  (which  is  caUed  in  some  of  the  States 
an  attachment  upon  flnal  process)  piaj  be  nsuedand  laid  in  the  liaads  of  a  «r- 
aUhee,  who  maj^owe mon^ fa tne  Judgment debtor^or  hare anj eifects  within 
the  control  of  the  garnishee. 

The  garnishee,  hating  reel  propertj  under  hlf  control  bT  ilrlne  of  a  d%ftd  of  trasti 
cannot  retou  it  for  the  purpoeeof  reimbursing  himseff  for  advances  made  fo  the 
Judgment  debtor  eAsr  the  ^ce^tlpn  of  th«  deed  in  eieoutf  on  of  a  parol  co|tlM^ 
oeftweenthen. 

Where  the  garnishee  seta  np#.  claim  to  the  ftaqds  In  his  V^ds,  hf  mustproToths 
bona  Sdes  of  his  dalmi  if  it  to  deilTed  ftom  tho  JudgsMnt  debtor  afior  &e  otlgla 
of  tiie  ereditos^B  dsnaiid. 
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tlMNlbrt,  wb«rt  th*  fuvStliM  prodveed  aottt  signed  hf  the  Jadgmeat  debtori 
betting  dele  prior  to  the  Jndginenti  bnt  did  not  proTe  their  eziitenoe.beflwe  the 
Judgment  fae  eoniiderelion,  it  wee  properir  left  to  the  Jniy  to  eej  whether  there 
WM  tend  or  eollneion  between  the  gerniihee  end  the  judgment  debtor. 

This  case  was  bronght  up,  by  writ  of  error,  from  the  District 
Oourt  of  the  United  States  for  the  middle  district  of  Alabama. 
The  case  is  stated  in  the  opinion  of  the  court 


It  was  amed  by  Mr.  PhiU^  for  the  plaintiff  in  error,  and 
ISr.  SSOiaarator  the  defendant 

Mr.  l^Uips  made  the  following  points: 

The  answer  of  ffamishee  is  required  by  the  statute  to  be 
under  oath,  and  mien  not  disproved,  must  be  taken  as  true. 
(Code,  sec  2,540;  Davis  v.  Enapp  k  Shew,  8  Mo.,  657;  Ker^ 
gen  V.  Dawson.  1  Oilman,  89 ;  Muson  v.  Campbel,  2  Pike,  511.) 

The  plaintiff  by  the  statute  is  allowed  to  ^' controvert '*  the 
answer;  that  is,  he  may  show  it  to  be  untrtfe.  The  present 
code  of  Alabama  doei  not  point  out  the  particular  mode  of  pro- 
ceeding; but  when  the  issue  is  made  up,  it  is  evident  the  trial 
must  proceed  as  in  other  cases.  The  statute,  as  it  existed  be- 
fore the  adoption  of  the  '^  code  "  in  express  terms  remires  tbat 
'^an  issue  shall  be  formed  and  fried  as  in  other  cases.  (Clay's  D., 
p.  60,  sec.  26;  Code,  sec.  2,546;  Thomas  v.  Hopper,  5  AL 
Sep.,  442.) 

STot  only  the  answer  denies  any  indebtedness,  but  the  prom- 
issoiy  notes  produced  and  proved,  import  a  consideration. 
This  by  the  law  merchant  and  by  the  statute  of  Alabama. 
(Code,  p.  424.  sec  2,278.) 

By  the  well-establishea  judicial  construction  of  the  attach* 
ment  law,  ^'  no  demand  can  be  recovered  by  writ  of  garnish* 
ment,  on  which  the  defendant  in  the  judgments  who  is  also  the 
creditor  of  the  garnishee,  could  not  maintain  debt  or  indebita- 
tus assumpsit^'    (Self  v.  iSrkland,  24  A.  R.,  277.) 

It  follows  that  the  proof  required  bv  the  present  plaintiff  is 
the  sam^e  as  would  have  been  requirea  of  the  defendant  in  the 
judgment,  if  he  had  brought  the  suit  Could  he  have  recovered 
on. we  evidence  in  this  record? 

'  There  being  no  evidence  disproving  or  tending  to  disprove 
the  answer  much  denied  any  indebtedness,  and  nothing  im* 
peaching  the  consideilEktion  of  the  notes,  there  was  no  premcate 
for  the  charge  as  to  ''fraud  and  collusion."  The  bul  of  ex- 
ceptions sets  out  all  the  evidence  in  the  cause.  Where  ^e 
mkn  are  not  disputed,  fraud  is  a  question  of  law.  (Swift  v. 
liUhng^  9  Port,  66,  67;  Gillespie  v.  Battle,  15  A.  B.,  285.) 
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The  points  made  by  Mr.  Hilliard  were  the  following: 

The  answer  of  garnishee  is  not  taken  as  true,  when  contro- 
▼erted  by  the  plaintiff,  his  a^ent^  or  attorney.  (Code,  sec.  2,546.) 

The  code  provides,  that  &e  answer  of  a  garnishee  being  con- 
troverted by  the  oalli  of  the  plaintiff,  his  agent,  or  attomeevv 
an  issue  must  be  made  up  under  ihtdxreetkn  t^ihe  ecuri;  and  if 
required  by  either  party,  a  jury  must  be  empanelled  to  try 
the  facts.    (Code,  sec.  2,546.) 

The  answer  of  garnishee  is  not  evidence  for  himself  upon  the 
trial  of  this  issue ;  the  onus  of  iUsproving  tilie  fiacts  of  tiie  an- 
swer of  garnishee  does  not  rest  on  tlie  plaintiff  (Travis  v. 
Taritt,  8  Ala.,  574 ;  Myatt  v.  Lockhart,  9  Ala.,  94,  95.) 

The  onlv  proof  offered  by  garnishee  to  the  court .  and  j^ctj^ 
j^ing  to  show  that  he  was  not  indebted  to  defendant  in  execu- 
tion, was  that  certain  promissory  notes  bad  been  made  by  said 
defendant,  but  the  date  of  said  notes,  or  rather  the  actim  time 
of  their  execution,  did  not  appear  fix>m  any  testimony.  They 
were  merelv  offered  by  garnishee  as  a  set-off  against  the  plain- 
tiff's suit  K>r  the  excess  of  money  remaining  in  garnishee's 
hands  after  satisfying  the  debts  provided  for  in  the  mortgages; 
and  the  consideration  of  said  notes  was  not  in  proo£  ,    : 

^  The  charge  of  the  cour^  if  erroneous,  is  in  mvor  of  the  gai^ 
nishbe,  and  ne  cannot  revise  it  in  this  court 

The  coujisel  for  plaintiffs  requested  the  court  to  char;^  the 
lury,  that  their  judgment  against  the  defendaAt  was  a  lien  on 
nis  nouse  and  lot;  and  that  they  were  entitled  to  the  proceeds 
arising  from  the  sale  of  said  property,  after  the  notes  named  in 
the  mortgages  were  satisfied.    This  charge  the  court  refused. 

If  the  court  erred  in  this,  then  garnishee  cannot  complain  of 
it,  nor  can  he  of  the  remaining  part  of  the  charge ;  for  if  the 
judgment  of  plaintiffi  be  a  benj  then  they  can  recover,  irre- 
spective of  the  question  of  fraud. 

The  charge  should  have  been  given  by  the  comi.  (19  Al&y 
195,  196;  19  Ala.,  758;  21  Ala.,  504;  Hazard  v.  Franklin, 
2  Ala.,  849.) 

The  charge  of  the  court  on  the  second  point,  as  to  fraud, 
was  clearly  correct. 

It  was  a  question  for  the  iury ;  the  ffu^ts  were  disputed;  the 
very  existence  of  the  notes  denied ;  the  silence  of  garnishee  re- 
specting them,  in  his  interview  with  plaintiff's  counsel  on  the 
oay  of  sale;  hitf  offer  to  relinquish  his  claim  to  the  house  and 
lo^  upon  being  paid  the  remainder  of  the  sum  due  on  the  notes 
named  in  the  mortgages ;  the  good  faith  of  the  entire  transac- 
tions between  garnishee  and  defendant  in  execution  being  con- 
tested— all  this,  and  other  facts  appearing  in  evidence,  pre- 
sented a  case  which  a  juiy  alone  could  decide.    The  very  pro* 
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oeedinr,  being  an  issae  made  np  under  the  code,  was  a  qnestion 
of  fraud  or  no  fraud,  and  either  party  waa  entitled  to  a  jurjr. 
(Oode,  sec.  2,546.) 

The  general  principle,  that  no  demand  can  be  recovered  bj 
writ  of  gamiahmenti  on  which  the  defendant  in  the  judgment 
oould  not  recover,  is  conceded;  but  this  principle  does  not 
affect  this  case. 

The  court,  if  it  erred,  was  in  error  in  instructing  the  jurj, 
that  if  fraud  existed  between  defendant  and  garnishee,  then 
defendant  Hilahone)  could  not  recover,  in  action  aMinst  ^pr- 
nishee,  (Williams,^  the  excess  in  the  hands  of  gamisnee  arising 
out  of  the  sale  of  tne  house  and  lot. 

Why  could  he  not  recover?  Because  .of  certain  fictitious 
notes,  firaudulently  executed  by  said  defendant  to  said  garnishee^ 
for  the  verv  purpose  of  defraudinjg  creditors. 

This  is  obviously  incorrect;  it  ignores  the  verv  principle  that 
it  seems  to  sustain,  viz:  that  a  party  to  a  frauaulent  contract 
cannot  invoke  the  aid  of  a  court  to  sustain  it 

Williams  holds  in  his  hands  a  fund  arising  out  of  a  bonafde 
transaction;  and  yet  Mahone,  to  whom  the  rand  belongs,  can- 
not recover  it,  because  Williams  sets  up  these  fictitious  notes, 
executed  by  Mahone,  with  a  fraudulent  intent  A  set-off  is  in 
the  nature  of  a  cross-action,  and,  by  the  ruling  of  the  court, 
Williams  could  recover  upon  fictitious  and  fraudulent  notes. 

But  if  the  charge  of  the  court  be  correct  upon  that  pointy 
and  if  it  be  true  that  Mahone  could  not  recover  from  Wimams, 
because  of  fraud,  yet  plaintifb  may  subject  the  fdnd  in  the 
hands  of  garnishee  to  their  debt  A  garnishee  is  called  into 
court  to  answer,  not  only  as  to  his  iruiebteobiess  to  defendant, 
but  as  to  his  having  in  his  possession  the  property,  money,  or 
effects,  of  defendant    (See  Kecord,  p.  2.) 

The  jury,  by  their  verdict,  found,  after  reviewing  all  the  test- 
imony, that  garnishee  was  indebted  to  defendant  m  execution, 
and  tne  jud^ent  was  correctly  entered  in  favor.of  plaintiffii 
against  garmshee,  for  the  amount  remaining  in  Us  hands,  after 
satisfying  the  debts  secured  by  mortgage. 

Mr.  Justice  Q AMPBELL  delivered  the  opinion  of  the  court 
The  defendants  recovered  a  ludgment  in  the  District  Court, 
'  in  a  plea  of  debt  against  one  Mahone.  The  latter  having  no 
property  in  possession  liable  to  an  execution,  the  defendants, 
m  consequence,  served  a  garnishment  on  the  plaintiff,  (Wil- 
liams,) to  attach  any  debt  he  might  owe  their  debtor,  or  secure 
any  effects  of  theirs  he  mi^ht  have. 

The  garnishee  answerea  to  the  process,  that  on  the  day  the 
writ  of  garnishment  issued,  he  had  sold  some  personal  property 
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of  the  debtor,  under  the  authorily  of  two  deeds  of  troBt,  for  the 
satisfaction  of  the  debts  described  in  them;  and  there  remain* 
inj^  a  balance  due,  he  sold,  a  house  and  loti  described  in  one 
ofthe  deeds,  for  a  sum  sufficient  to  extinguish  those  debts  and 
to  leave  a  surplus.  He  further  answered  that  Midione,  prior 
to  the  judgment,  was  indebted  to  him  upon  another  account, 
and  had  so  continued  a  debtor  till  the  sale ;  that  before  the 
judgment,  and  afterwards,  before  die  sale,  Mahone  had 
instructed  him  to  i^ply  any  surplus  that  might  arise  from  the 
sale  to  the  payment  of  that  account;  and  he  had  done  so,  in 
accordance  with  the  instructions. 

There  was  an  issue  formed  upon  the  answer  of  the  garnishee, 
and  the  subject  of  the  controversy  was  the  claim  of  the 
respective  parties  to  the  surplus  above  described. 

The  garnishee  produced  on  the  trial  a  number  of  promissoiy 
notes,  &ted  prior  to  the  jud^nent,  and  proved  the  simature 
of  Mahone  to  them ;  he  also  proved  that  Mahone  had  aomitted 
the  authority  of  the  garnishee  to  api>ly  the  surplus  to  the  pay- 
ment  of  his  demands,  not  described  in  the  deeds,  shortly  after 
the  sale,  and  at  that  time  disclaimed  any  power  to  control  it 
No  evidence  was  given  of  the  existence  of  the  notes  of  a  day 
prior  to  the  answer,  nor  of  their  consideration.  The  defei^o- 
ants  proved  a  conversation  between  their  attorney  luod  the 

Samishee,  on  the  day  of  the  sale,  relative  to  the  amount  of  the 
ebt  from  Mah(  ne  to  him,  and  that  the  notes  were  not  men- 
tioned by  him  in  that  conversation.  The  court  instructed  the 
jury  that  the  inquiry  for  them  was,  whether  there  was  fraud 
or  coUusion  between  the  garnishee  and  the  debtor.  That  if 
they  found  that  the  notes  were  made  in  fraud  or  collusion^ 
they  would  render  a  verdict  in  &vor  ofthe  attaching  creditors, 
for  the  amount  of  the  surplus  in  the  hands  of  the  garnishee. 
This  charee  includes  the  substence  of  all  the  questions  pre- 
sented to  uie  court  or  jury. 

We  think  the  case  was  submitted  as  favorably  for  the 
garnishee  as  the  &cts  warranted^  and  that  he  has  no  reason  to 
complain  in  consequence  of  the  mstructions  given  or  refused. 

The  plaintiff  is  not  entitled  to  hold  the  surplus  in  his  hands 
arising  from  the  sale  of  the  trust  properbr,.for  the  payment  of 
the  notes,  under  any  stipulation  in  the  aeeds.  Tnose  provide 
for  a  return  of  the  surplus  to  the  grantor,  after  the  payment 
of  the  debts  described.  Nor  can  me  real  property  conveyed 
in  the  deed  be  reteined  as  a  security  for  advances,  or  debto 
subsequently  made  on  the  strengtji  of  a  parol  engagement. 
Such  a  contract  would  be  avoided  by  the  statute  or  frauds* 
Nor  is  the  deed  of  trust  such  a  conveyance  or  titie-paper  as  to 
afford  a  security,  as  a  deposit,  for  subsequent  engagements. 
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In  Bz  parte  lELocfper^  QL  MerL  Oh.  R,  7.)  Lord  Eldon  said: 
^The  doctrine  of  eqoitable  morteage  by  aeposit  of  title-deed 
has  been  too  long  establiflhed  to  be  now  disputed-;  bat  it  may 
be  said  that  it  ouffht  never  to  have  been  established.  I  am 
still  more  dissatisfied  with  the  prind];>le  upon  which  I  hare 
acted,  of  extending  the  original  doctrine  so  as  to  make  the 
deposit  a  security  m  subsequent  advances.  At  all  events,  the 
doctrine  is  not  to  be  enlarged.  In  the  present  case,  the  legal 
estate  has  been  assigned,  by  way  of  mortgage.  The  mortgagee 
is  not  entitled  to  say  this  convejuice  is  a  aeposit,  because  the 
contract  under  which  he  holds  it  is  a  contract  for  conveyance 
only,  .and  not  for  deposit'' 

The  only  other  title  that  the  mmishee  has  interposed  against 
the  claim  of  the  attaching  crraitor  is^  thirf^  the  debtor  made  a 
valid  appropriation  of  the  surplus  arismg  from  the  sale,  to  the 
satis&cbon  of  t^  bona  fide  demand  of  the  geffuishee  against  himj 
prior  to  the  service  of  the  garnishment.  The  principle  adoptea 
Dv  the  courts  of  Alabama  for  such  cases  is,  that  ue  adverse 
claimant  for  property  or  effects  seized  at  the  suit  of  a  creditor 
bv  attachment  or  execution,  must  prove  the  bona  ^fidea  of  his 
cLEum,  if  it  is  derived  from  the  debtor  after  the  onnn  of  the 
creditor's  demand;* and  the  declarations  or  acknowledgments 
of  the  debtor  will  not  be  received  to  siipport  the  title.  The 
recitals  in  a  deed  or  mortg^  executed  bv  him,  or  admissions 
made  at  the  time  of  its  execution,  will  not  be  received.    (Qood- 

SDie  V.  Oole,  12  Ala.,  77 ;  Nolen  k  Thompson  v.  Gwinn,  16 
a.,  725.)  ^or  is  the  consideration  of  a  note  in  &vor  of  the 
claimant  shown  by  the  production  of  the  note  itael£  (De 
Yendell  v.  Malone,  25  Ala.,^  272.)  The  objection  to  such 
evidence  is  said  to  be,  that  it  can  be  manu&ctured  by  one 
indebted,  and  by  that  means  a  creditor  might  be  defeated; 
for,  in  most  cades,  it  would  not  be  practicable  for  hhn  to  prove 
a  negative,  or  dii^rove  the  statement  made  by  his  debtor.  In 
tiie  present  case,  the  consideration  of  the  notes  was  not  proved ; 
noir  was  their  existence  before  the  service  of  the  garnishment 
shown  otherwise  than  by  their  date — that  is,  by  an  assertion 
of  the^  debtor.  Kor  was  the  order  to  appropriate  the  surplus 
to  their  payment  proved,  except  by  an  acknowledgment  to  a 
stranger,  after  the  writ  of  garnishment  had  been  issu^. 

The  bima  fides  of  the  title  of  tjie  garnishee  to  the  surplus  in 
his  hands  was  not  supported  by  competent  proof,  and  therefore 
the  lien  of  the  garnishment  was  properly  maintained. 

The  plaintiff  contends  that  the  proceeding  by  garnishment 
is  a  statutoiy  proceeding,  bv  whicm  a  creditor  is  enabled  to 
reach  a  demana  in  ftvor  of  his  debtor  against  a  third  person; 
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And  tibat  the  remedy  can  only  be  resorted  to  when  the  debtor 
himHelf  could  maintiiin  debt  or  indebitatus  assumpsit;  and 
that  the  only  issne  which  can  be  made  upon  an  answer  of  the 
nmishee  is,  indebitatus  yel  non.  The  Supreme  CSourt  of 
Alabama  have  decided,  in  the  cases  cited,  that  merely  equitable 
demands  or  rights  of  action,  not  involving  a  debt  or  assumpnt^ 
are  not  the  subject  of  the  garnishee  nroeess.  But  the  same 
court  has  determined  that  money  or  ematB  in  the  hands  of  the 
garnishee,  which  are  fraudulently  withdrawn  fit>m  tiie  creditors 
of  a  defendant,  maybe  reached,  m  an  attachment  or  judgment^ 
hj  that  process.  Hazard  v.  Franklin,  2  Ala,,  849;  Lovely  v. 
Cfaldwell,  4  Ala.,  684,  and  the  civil  code  of  Alabama,  see. 
2^628,  provides  explicitly  for  the  attachment  of  a  demand 
smdlar  to  that  existmg  in  this  case. 
Judgment  affirmed. 


JOHK  BbLL,   PlAlKTirP   IK  ErBOR.  9.   OOLUMBUS   C.  HeABHI, 

Samusl  B.  Hbabnb,  Ain>  Samuil  H.  Dookbbt. 

Tlie  aet  of  Congrai  of  1830  and  regiil*tionf  of  the  Cknenl  Land  OiBoo  of  ISdl 
diroet  the  mumor  in  whieh  porehMM  of  pnbUo  land  ihall  bo  anthenticaiod  hf 
iha  rcffiflten  and  reooiTen  of  the  land  offlcea. 

Whare  tne  recalTor  gaye  a  receipt  in  the  name  of  John  Bell,  and  the  regiiter  made 
two  oertificatei  of  pnrehaee,  one  in  the  name  of  John  Bell  jand  tiie  other  In  tha 
name  of  James  Belli  the  cireuYnetancea  of  the  case  show  thai  the  latter  was  aa 
error  which  was  property  corrected  by  the  Commissioner  of  the  Genttal  Land 
Office  in  tiie  exercise  of  his  snperrisorj  anthori^;  and  he  had  a  right  to  do  thijL 
although  a  patent  had  been  issued  to  James  fiell,  which  had  been  reclaimed 
from  Uie  register's  office,  and  returned  to  the  General  Land  Office  to  be  cancelled. 

The  Supreme  Gourt  of  Louisiana  haying  decided  against  the  yalidi^  of  the  pateni 
issued  to  John  Bell,  this  court  has  Jurisdiction  under  the  twenty-fifth  section  of 
the  Judiciary  act  to  review  that  Judgment;  and  the  ground  of  the  decision  of  tht 
State  court  suffioientty  appears  upon  the  record. 

This  case  was  brought  up  from  the  Supreme  Court  of  the 
State  of  Louisiana,  by  a  wnt  of  error  issued  under  the  twenly* 
fiflh  section  of  the  judiciary  act 

The  &ctB  in  the  case  are  stated  in  the  opinion  of  the  court 

It  was  argued  by  Mr.  Baxter  and  Mr.  Johnson,,  for  the  plain- 
tiff in  error,  and  by  Mr.  Lawrence  and  Mr.  Taykr  for  the  do* 
fendants. 

The  following  notice  of  the  points  for  the  plaintiff  in  error  IB 
taken  from  the  orief  of  Mr.  ISaxter: 

L  John  Bell  was  the  purchaser  of  the  land  from  the  TTnited 
States,  and  James  Bell  had  no  right  or  interest  in  it 
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Th^  receiver's  receipt  and  his  certificate  prove  the  purchase 
was  made  bv  John  BelL  a&d  vested  in  him  aU  the  inchoate  title 
which  could  be  vested  oj  the  purchase. 

It  was  the  duty  of  the  register  to  issue  a  certificate  conform- 
ing to  the  receiver's  receipt. 

On  tiiiis  receipt^  no  certificate  of  purchase  could  lawfully  be 
given  to  any  other  person  than  John  Bell- or  his  assignee;  and 
an  assignment  to  be  acted  on  by  the  officers  of  the  land 
office,  must  be  executed  before  the  register,  or  a  judge,  or  jus- 
tice of  the  peace ;  must  be  preserved  in  the  register's  office 
until  certificate  mnted,  and  must  then  be  sent  to  the  Depart- 
ment. And  in  the  certificate  to  the  assignee  the  name  or  the 
original  purchaser  must  be  inserted  throughout,  except  in  the 
last  enti^  preceding  the  words  -^^  shall  be  entitied."  (See  Cir- 
cular to  Kegisters  of  July  6, 1805^  Land  Laws,  2d  vol.,  257-'8 ; 
do.  May  5, 1821,  807;  do.  May  29.  1820,  802;  May  5, 1881, 
sec.  19,  p.  446;  sec.  82,  pp.  451  and  466.) 

"So  assignment  by  John  Bell,  the  purchaser,  to  James  Bell, 
ensts,  nor  is  it  pretended  an^  ever  was  made.  The  insertion 
of  the  name  of  James  Bell  m  the  register's  certificate  was  a 
mere  misnomer. 

The  cancellation  of  this  certificate  affords  stringent  evidence 
that  this  was  a  mere  error,  and  it  is  confirmed  by  the  fact  that 
when  the  patent  was  demanded,  John  Bell  held  the  certifi- 
cates, on  the  production  of  which  the  patent  was  to  issue. 

n.  Jameis  Bell  having  no  right  or  interest  in  this  land,  the 
attempted  sale  under  &e  execution  of  St  John  Fabre  k  Co. 
against  James  Bell  was  a  nullily,  and  created  no  estate,  ri^ht, 
or  interest,  in  the  sup|>osed  purchaser,  Smith,  or  those  claim- 
ing under  him,  and  gave  to  nim  or  them  no  right  to  demand 
a  patent,  either  to  James  Bell,  or  to  them  as  assignees  of  James 
BelL 

Code  of  Louisiana,  article  2,427 :  '^  The  sale  of  a  thins  be- 
longbg  to  anotiier  person  is  null.  It  mav  give  rise  to  dam- 
ages, wnen  the  buyer  knew  not  the  thins  belonged  to  another." 

Under  an  execution,  the  interest  of  me  debtor,  only,  in  the 
property  can  be  sold.  The  risht  of  a  stranger  to  the  record 
and  proceeding  will  not  pass  hereby. 

nL  James  Bell  having  no  titie  or  interest  in  this  land,  and 
'  the  pretended  purchasers  under  the  execution  not  having  ac- 
quired any  right  or  interest  therein,  John  Bell  was  the  onl^ 
pei^son  who  could  be  recognised  by  the  United  States  as  enti- 
tied to  a  patent,  and  tiie  act  of  making,  a  patent  in  the.  name 
of  James  Bell  was  an  accident,  which,  if  uncorrected,  would 
defeat  tiie  contract  of  sale ;  but  which,  by  the  practice  of  the 
land  office  and  the  law  of  the  land,  might  be  corrected  as  long 
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as  the  patent  was  in  the  power  of  tbe  land  office.  Andif  sneh 
erroneous  patent  had  been  delivered,  it  might  be  returned  and 
cancelled;  and  if  the  holder  refuses  to  de&rer  it  up  to  be  can- 
celled, the  United  States  may  institute  proceedings  to  cancel 
it,  or  ma^  authorize  the  party  injured  to  institute  sudi  pro» 
ceedings  in  the  name '  of  the  Umted  States,  ^ee  Putnam's 
Oas&  and  Opinion  of  Mr.  Wirt,  2  Land  Laws,  27-*8 ;  Opinion 
of  MT.  Wirt,  p.  24;  Master's  Oase,  pp.  82,  84;  Opinion  of  Mr. 
Butler,  86-'7;  Regulations,  May  4  and  6,  1886,  pp.  92^'8; 
Omnion  of  Mr.  BuUer,  np.  128-'4.) 

For  the  common-law  doctrines,  reference  is  made  to  the  ITfh 
vol.  Viner,  p.  78,  title  Prerogative,  letter  (Q  b  2.) 

The  Ein^s  gnmt  is  void  in  five  cases :  Ist  When  he  is  mis* 
informed.  2d.  Misrecital  shall  avoid  it  8d.  If  the  SSnff  be 
deceived  in  matter  of  &ct  or  matter  of  law.  4th.  Want  of  mrm. 
5th.  When  the  thinff  granted  is  in  the  King,  or  comes  to  him 
in  another  manner  flian  he  supposes. 

In  Barwick's^case,  (6  Ooke,  94,)  it  is  s&id:  <<And  it  is  a' 
maadm,  that  if  the  consideration  which  is  for  the  benefit  of  the 
Queen,  be  it  executed  or  be  it  ezecutorv,  or  be4t  on  record  olr 
not  on  record,  be  not  true  or  be  not  duly  performed,  or  if  pt^ 
judice  may  accrue  to  the  Queen,  by  reason  of  the  non-perform- 
ance of  it,  the  letters-patent  are  void." 

Li  the  case  of  the  Alton  Woods,  (1  Coke  Sep.,  61  o,^  it  held, 
if  the  King's  grant  cannot  take  effect,  according  to  his  intent, 
it  is  void. 

2  Williams  Saunders's  Rep.,  p.  72  q^  note  4  to  TJnderhill  v. 
Devereux,  where  a  patent  is  granted  to  the  prejudice  of  an- 
other's fight,  he  may  have  a  scire  facias  to  repeal  it  at  the  Eing*s 
suit,  and  the  Elng  is  of  right  to  permit  the  person  prejudiced 
to  use  his  name.  (Dyer,  276  6;  8  Lev.,  220;  Sir  Oliver  But- 
ler's Case,  2  Vent,  844.) 

Bill  in  equity  will  lie  to  decree  a  patent  to  be  delivered  up 
and  cancelled  in  a  case  of  jGraud,  suiprise,  or  gross  irreffularily 
in  issuing  it.  (Attorney  General  v.  Vernon,  1  Yemen  s  Bep., 
277, 280, 281 ;  Sawyer,  Attorney  Ghaneral,  c  v  emon,  1  Vernon's 
Bep.,  870,  886  to  892.) 

ia  this^  country,  the  pro^r  proceeding  is^  probably  by  bill  in 
equity;  but  whetner  by  scire  facias  or  bill  m  equi^,  is  only  a 
question  of  form.  In  either  case,  the  same  results  may  be  at- 
tained. 

But  the  law  forces  no  man  to  .make  a  defence  against  con- 
science. A  party  who  has  wroncfully  obtained  a  patent  may 
surrender  it  to  be  cancelled,    ubomjn'n  Digest,  vol.  6,  title 

Pat,  letter  [G-*]  p.  888.)    **6o,  ir  a  man  surrenders  his  patent. 

>1l<  ■  ^ .        -       .       -    ^ 


lOid  it  be  cancelled^  and  a  note  of  it  endorsed,  and  afterwards 


hOTa*i 


DBOBMBEB  ICBBM,  1868.  SUSS 

Mtr.BimmtiA 


9 

ihe-sunender  enrolled,  it  ehall  be  vacated  by  it'*  (Ihr.|  167  a; 
B.  Dy.,  179  b.) 

.  In  Orant  v.  Baymond,  (6  Peten^  218,)  this  court  held,  that 
a  patent  for  a  nseftd  invention  mi^ht  be  surrendered,  and  a 
new  patent  issue.  (See  0.  J.  Marshall's  Opinion,  from  page 
34Qto244.) 

Jn  Bhaw  v.  Cooper,  (7  Peters,  292,)  the  same  doctrine  was 
held.    Both  cases  were  before  Ihe  act  of  1886. 

In  the  case  at  bar,  John  Bell  had,  by  his  contract  of  pur* 
ehase,  the'onlv  rights  v^ich  the  United  States  could  lawnilly 
recognise  ana  cairry  into  patent  He  applied  for  his  patent 
A  patent  in  the  name  of  «iames  Bell  was  tendered  to  him.  He 
returned  it  to  the  Land  Office.  According  to  the  regulations 
of  tiie  Land  Office  and  the  common  law,  the  Commissioner 
held  the  patent  in  the  name  of  James  Bell  void,  cancelled  it| 
and  issued  a  corrected  patent  in  conformity  with  the  contract 
of  sale  to  John  Bell. 

The  Supreme  Court  of  Louisiana  has  a^judffed  this  can- 
eelled  patent  valid,  and  superior  to  the  correctedpatent;  and 
the  inquiry  is,  shall  this  judgment  be  reversed? 

IV.  The  judgment  of  the  Supreme  Court  of  Louisiana  in 
the  case  at  bar  ^opts  the  decision  of  that  court  in  Lott  v.  Prud- 
hommCi  (8  Rob.,  294-'6-'6,)  and  applies  it  to  this  case,  and 
carries  it  to  the  extent  of  declaring  that  the  Commissioner  of 
the  Land  Office  has  no  right  to  cancel  a  patent  which  has 
passed  the  seal  of  the  office;  intimating  the  naked  act  of -can- 
cellation Is  a  fraud,  and  holding  that  the  jurisdiction  of  the 
Clovemment  of  the  United  States  over  the  subject  is  ended 
when  the  patent  is  sealed,  and  setting  up  the  cancelled  patent 
as  superior  to  the  corrected  patent  issued  to  pass  the  title  of 
the  United  States. 

1.  We  insist  the  Supreme  Court  of  Louisiana  erred  in  the 
]^position  ^^that  the  question  whether  a  patent  which  has  is- 
sued from  the  Land  Office  of  the  United  States  may  be  annulled 
for  mistake  or  fraud,  is,  so  fiir  as  it  concerns  a  citizen  of  Louis- 
iana, to  be  solved  by  the  Vbswb  of  Louisiana.*' 

a.  ^e  State  of  Iiouisiana  has  no  laws  which  resrulate  the 
grant  of  the  lands  of  the  United  States,  and  no  officers  who 
ean  srant  these  lands.  Lands  of  the  United  States  are  granted 
by  tne  officers  of  the  United  States,  acting  under  the  bws  of 
the  United  States.  All  questions  of  the  authority  of  those 
officein,  and  of  the  conformity  of  tiieir  proceedings  to  law, 
must  be  solved  by  the  laws  of  the  United  States. 
'  6.  The  United  States  has  an  interest  in  the  sale  of  these 
lands  as  vendor,  and  may  incur,  by  the  misconduct  of  het 
^cms  ^^  responsibility  of  a  de&ultmg  vendor.    There  must 
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therefore  be,  in  her  jarisdidion  as  a  Ooyemmenti  a  power  to 
correct  the  errors  of  her  officers  to  her  prejudice,  and  to  the 
prejudice  of  persons  contracting  with  her.  And  she  is  not  de- 
nuded of  this  jurisdiction  when  the  Question  whether  a  patent 
issued  to  her  prejudice  is  to  be  solvea. 

c.  In  Wilcox  V.  Jackson,  the  court  says,  the  question,  wheth- 
er the  property  has  passed  is  to  be  resolved  by  the  laws  of  the 
United  States. 

But  fraud,  hcheSj  accident,  and  mistake,  may  so  defeat  the 
intended  contract  of  sale,  that  the  patent  may  be  void,  and  the 
title  not  pass  by  it.  (Alton  Wood's  Case,  1  Coke,  44  a,  6; 
Magdalen  College  Case,  11  Coke,  72.) 

2.  We  insist,  the  proposition  of  the  Supreme  Court  of  Lou- 
isiana, that  ^Hhe  moment  a  patent  has  passed  the  great  seal,  it 
is  beyond  the  power  of  the  officers  of  the  General  Govern- 
ment," is  erroneous. 

a.  This  proposition  seems  to  assume  that  the  seal  of  the  Land 
Office  is  analogous  to  the  j^at  seal  of  England. 

Li  England,  the  Xing  is  the  fountain  of  justice,  of  honor, 
of  office,  and  of  privilege;  and  the  great  seal  is  the  emblem  of 
his  royal  authoritv  and  dignity.  The  powers  of  the  court 
of  chancery  flow  Jrom  the  great  seal.  (1  Strange,  157, 158.) 
And  all  grants  of  land,  held  by  the  King  in  right  of  his 
crown,  are  to  be  under  the  great  seal.  (Lane's  Case,  2  Coke's 
Rep.,  16.) 

£i  the  Land  Office  of  the  United  States  there  is  no  seal  analo- 
gous to  the  great  seal.  The  public  lands  are  not  held  j*ur« 
caroruBy  to  be  disposed  of  as  matter  of  royal  bounty,  but  are 
held  in  trust  for  the  States;  (Pollard  v.  Hagan,  S  Howard. 
212;)  aud  are  to  be  disposed  of  to  purchasers,  by  contracts  of 
sale,  under  the  laws  of  the  United  States. 

In  England  there  are  many  seals.  (17  Yiner,  pp.  67  to  77.) 
If  an  analogy  to  some  of  the  seals  in  England  must  be  found^ 
it  will  be  best  found  in  the  case  of  Attorney  General  v.  Yemoni 
(1  Vernon,  891.) 

b.  The  effect  of  a  patent  sealed  by  the  recorder,  and  the 
power  of  the  Commissioner  over  it,  must  be  ascertained  firom 
our  Constitution  and  laws. 

The  Constitution  makes  it  the  duty  of  the  President  to  take 
care  that  the  laws  are  faithfully  executed. 

The  act  re-organizing  the  Land  Office  (1  L.  Laws,  558)  con- 
fers on  the  Commissioner,  under  the  direction  of  the  President^ 
the  executive  powers  and  duties  prescribed  b^  law,  and  apper- 
taining to  the  sale  and  survey  of  the  public  lands,  and  the 
issuing  of  all  patents  for  grants.  Section  1,  sect.  4,  makes  it 
the  duty  of  the  recorder,  in  pursuance  of  instructions  from  the 
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PommiBsioner,  to  affix  and  certify  the  seal  of  the  Land  Office^ 
to  attend  to  the  correct  engroson^  and  tranamiBsion  of  patents. 

The  act  of  tho  recorder  is  a  miniaterial  act  The  syBtem  of 
dkpoaing  of  our  public  lands  is  a  system  of  bargun  and  sale. 
The  contract  is  made  by  the  purchase  from  the  receiver ;  and 
all  the  steps  subsequently  taken  in  the  Land  Office  a;re  merely 
to  insure  to  the  purchaser  a  title  to  the  land  for  which  he  has 
paid. 

These  proceedings  are  all  to  be  taken  under  the  executive 
discretion  of  the  Commissioner,  acting  under  the  direction  of 
the  President;  and  there  must  be  sudi  enlarged  discretion  as 
will  protect  the  purchaser  from  accident  or  errors  occurring  in 
the  office. 

The  purchaser,  standing  in  the  relation  of  vendee,  has  the 
right  to  see  that  the  title  made  out  for  him  conveys  tiie  thinff 

Surchased.  He  cannot  be  compelled  to  accept  a  patent  which 
oes  not  ffive  him  the  land  which  he  has  bought  and  paid  for. 

From  these  relations  of  contracting  parties  it  follows  that 
the  title  is  consummated  by  the  delivery  and  acceptance  of  the 
patent    (Bagnell  v.  Broderick,  IS  Peters,  450.) 

There  cannot  be,  by  any  fancied  analofl;ies  of  the  English 
law,  a  ma^ic  in  the  errors  or  even  miscQuduct  of  any  clerK  or 
ministerial  officer  through  whose  hands  th&  title  may  pass, 
which  will  defeat  the  rignts  of  the  purchaser,  or  prevent  the 
President  from  exercising  his  duty  of  seeing  tiiat  the  laws  are 
JButhfuUy  executed. 

We  contend,  then,  that  the  practice  of  receiving  back  and 
cancelling  patents  which  fail,  from  accident  or  mistake,  to  e& 
feet  the  oesi^ed  sale,  is  legal;  and  the  act  of  cancellation  by 
the  Commissioner  in  this  case  was  a  lawful  act. 

The  judgment  of  the  Supreme  Court  of  Louisiana,  settinflp 
up  tiie  cancelled  patent,  is  erroneous,  and  should  be  reversed 

• 

'Mr.  Lawrence  for  defendants  in  error. 

It  appears  from  the  record^  that  on  the  8d  of  Jubr,  1889,  a 
certifi<5ltte  of  purchase  was  issued  by  the  register  of  the  land 
office  at  Natehitoches,  in  the  name  of  James  Bell,  the  brother 
of  the  plaintiff  in  error,  which  certificate  was  transmitted  by 
ti^e  reeister  to  the  General  Laud  Office  at  Washington,  ana 
upon  tSis  certificate  a  patent  was  issued  to  James  Bell  on  the 
Iwi  of  July,  1844,  and  was  transmitted  tq  the  register  at 
ITatehitoches  for  delivery,  where  it  remained  until  1849,  when 
it  was  delivered  to  the  agent  of  Mr.  John  Bell,  and' by  the  lai- 
'ter  was  filed  in  the  Oeneral  Land  Office  in  1850,  to  be  cancel- 
led  i  and  a  patent  issued  in  his  name,  upon  a  duplicate  certifi- 
CBAe  and  receiver's  receipt,  in  his  possession  and  in  his  name* 
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In  ihe  mean  time,  the  land  had  heen  sold  nnder  execution,  as 
the  land  of  James  Bell,  and  had  come  by  meme  conyeyances  to 
the  defendants  in  error. 
I  maintain  that  the  Commissioner  had  no  right  to  cancel  a 

Satent  which  had  passed  the  seal,  and  been  transmitted  for 
elivery.  It  is  not  pretended  that  there  is  any  statntoiy  au- 
thority givine  him  this  power.  On  the' .contrary;  like  all  other 
officers  of  the  General  Government,  having  onhr  so  much 
power  as  is  expressly  conferred,  and  this  power  of  cancelling 
being  neither  expressed  nor  necessarily  implied,  he  could  not 
be  invested  with  this  authority,  unless,  upon  general  principles 
of  law,  it  would  be  incident  to  his  office. 

But  we  find  that,  upon  the  principles  of  the  common  law, 
both  in  this  country  and  in  England,  it  has  been  constantly 
held  that  a  patent  which  has  passed  the  great  seal  can  only  be 
vacated  by  a  scire  faciaa^  or  bill  in  equity.  In  England,  where 
letters  patent  are  of  record  in  the  chancery,  a  scire  facias  would 
be  proper,  but  here  we  should  resort  to  a  bill  in  ej^uity.  In 
the  case  of  Jackson  v.  Lawton,  (10  Johns.,  24,^  Chief  Justice 
Kent,  after  a  most  elaborate  examination  of  tne  authorities, 
both  in  England  and  this  country,  held,  that  a  patent  issued 
by  mistake  could  not  be  avoided,  except  by  scire  facias^  or  bill 
in  equity,  or  some  equivalent  proceeding.  And  this  case  has 
ever  since  been  the  leading  authority  on  the  subject  Li 
MaiylMid,  it  was  held  that  so  louj^  as  a  grant  remained  tmre- 
peaJed  by  ehancervy  it  must  prevail  at  law  against  a  younger 
grant    (2  H.  and  M.,  141.) 

Now,  the  practice  of  the  Department  has  been  in  accordance 
with  these  principles,  and  this  case  of  Jackson  v.  Lawton  has 
been  acted  on  again  and  again.  The  Department  has  even  re- 
vised to  issue  a  second  patent  when  another  patent,  issued  by 
mistake,  has  been  unrepealed.  (See  the  opinions  of  Attome]^ 
General  Berrien  and  Legar^.)  I  conclude,  then,  that  there  is 
no  statutory  provision  giving  the  power  to  the  Commissioner ; 
that  the  decisions  at  common  law  and  the  practice  of  the  De- 
partment are  a^inst  it 

But  even  if  %e  Commissioner  had  the  naked  power  to  can- 
eel  a  patent  issued  by  mistake,  he  could  not  do  it  to  the  ii^uiy 
of  those  who  had  purchased  for  valuable  consideration,  with- 
out notice.  And  tne  very  possibility  that  there  might  be  pur- 
diasers  bona  fdty  without  any  notice  of  the  mistake,  illustrates 
the  propriety  of  a  bill  in  equity  for  the  vacating  of  the  patent 
Ana  no  court  of  equity  would  vacate  a  patent,  as  against  inno- 
cent purchasers,  although  it  should  be  made  manifest  that  it 
had  issued  by  mistake.  Tet  this  monstrous  power  is  claimed  for 
the  Commissioner -of  the  Land  Office,  that  by  the  mere  sweep 
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of  hiB  pen,  upon  ex  jNirfe  testimony^  without  any  notice  to  otk- 
en  in  interest^  and  without  any  record  of  his  reaaona,  he  may 
cut  aSf  without  aliearing  and  without  a  remedy.  perBons  who 
have  bought  and  paid  for  lands  standing  upon  tne  records  of 
his  own  office  in  the  name  of  him  whose  title  they  have  pu^> 
chased*  ^is  very  case  illustrates  the  enormity  of  this  preten* 
rion.  Here  were  parties  in  possession  of  land  which  haa  been 
conveyed  through  several  persons  to  them,  and  which  was 
originally  sold  as  the  propei^  of  James  Bell,  (who  had,  by  ^e 
way,  pointed  it  out  as  his,)  and  in  whose  faame  it  stood  upon 
tiie  records  of  the  Land  Office.  Kow,  if  the  Commissioner,  in 
the  retured  apartment  of  his  office,  could,  without  any  notice  to 
iheae  parties,  cancel  this  patent,  as  to  them^  so  that  wey  could 
not  prove  its  former  existence  as  a  legal  title  under  which 
they  nad  innocentiy  purchased  and  eone  into  possession,  but 
should  be  met  with  uie  suggestion  that  such  patent  had  been 
cancelled,  and  was  therefore  of  no  legal  effect,  why,  then,  witii* 
out  any  fault  of  their  own,  they  could,  without  a  hearing,  be 
deprived  of  what  they  had  bona  Jide  bought,  and  were  in  the 
actual  possession  o^  by  the  mere  siejubei  of  the  Commissioner. 

Mr.  Justice  CAMPBELL  delivered  the  opinion  of  the  court 
This  is  a  writ  of  error  to  the  Supreme  Court  of  Louisianai 
under  the  25th  section  of  the  judiciaiy  act  of  September. 
1789. 

The  plaintiff  commenced  a  petitory  action  in  the  District 
Court  of  Caddo  parish,  Louisiana,  for  a  parcel  of  land  in  the 
possession  of  the  defendants.  He  claims  the  land  by  a  pms 
chase  from  the  United  States,  and  exhibits  theirpatent  for  it^ 
bearing  date  in  June,  1850,  with  his  petition,    llie  defendant 

gSeame)  appeared  to  the  action,  and  answered  that  the  United 
tates  had  sold  the  land  to  James  Bell,  and  as  the  properiy  of 
Jivnes  Bell  it  had  been  legally  sold  by  the  sheriff  of  Caddo, 
under  a  valid  judgment  and  execution  affunst  him,  and  that  a 
person  under  whom  he  (Heame)  derives  nis  titie  was  the  pur* 
chaser  at  tiie  sheriff's  sale.  A^number  of  parties  were  dtea  in 
warranty,  and  answered  to  the  same  effect  A  judgment  was 
ffLYea  for  ^e  defendants  in  the  District  and  Supreme  Courts; 
and  upon  the  judgment  in  the  last^  the  plaintiff  prosecutes  this 
writ  of  error. 

The  titie  of  the  plaintiff  consists  of  the  duplicate  receipts  of 
the  receiver  of  the  land  office  at  Natchitoches,  Louisiana^  (So. 
1,270,)  dated  in  July,  1889,  bv  which  he  acknowledges  the  re- 
ceipt, from  the  plainti£^  of  full  payment  for  the  lands  described 
in  the  receipt  and  petition;  a  j^atent  certificate,  of  the  same 
date  and  number,  from  the  register  of  that  office^  certi^ring 
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the  purcbase  of  the  plaintiff,  and.bis  right  to  a  patent;  and  a 
patent,  iasned  in  due  fomr,  for  the  said  lands,  in  poisnanoe  of 
the  act  of  Congress  and  the  patent  certificate. 

The  case  of  the  defendants  oririnates  in  these  fiicts;  The 
register  of  the  land  office  at  Natchitoches,  in  making  np  his 
duplicate  certificate  of  purchase,  to  be  returned  to  the  General 
Land  Office,  inserted  the  name  of  James  Bell  for  that  of  John 
Bell.  That  certificate  was  sent  to  the  General  Land  Office, 
with  the  monthly  returns  of  the  register,  and  in  July,  1844,  a 
patent  was  issued  in  the  name  of  t^mes  Bell,  and  sent  to  the 
register  at  Natchitoches,  who  retained  it  in  his  office  till  1849. 
Li  1849,  John  Bell  sent  to  the  office  of  the  register  his  dupli- 
cate receipts,  and  the  patent  in  the  name  of  James  Bell  was 
delivered  to  him.  Upon  a  representation  of  the  &cts  to  the 
Commissioner  of  the  General  Land  Office,  this  patent  was  can- 
celled, and  a  new  one  issued  to  the  plaintifil 

It  appears,  from  the  proof  in  the  case,  that  the  plaintiff  had 
a  brother,  named  James  Bell,  who  was  his  agent  for  makine 
the  entry,  and  that  the  land  was  sold  in  March,  1844,  as  hu 
property,  by  the  sheriff  of  Caddo,  as  is  stated  in  the  answers 
of  the  defendants. 

The  act.  of  Congress  of  the  24th  April,  1820,  providing  for 
the  sales  of  the  public  lands  of  the  United  ^tes,  enacts, 
^^  That  the  purchaser  at  private  sale  shall  produce  to  the 
renter  of  the  land  office  a  receipt  of  the  Treasurer  of  the 
United  States,  or  from  the  receiver  of  public  moneys  of  the 
district,  for  the  amount  of  the  purchase  money  on  any  tract, 
before  he  shall  enter  the  same  at  the  land  office.'*  At  various 
times,  since  the  passage  of  the  act,  the  modes  of  conductihg 
sales  at  the  different  land  offices  of  the  United  States  have 
been  prescribed  by  the  Commissioner,  and  the  evidence  to  be 
afforded  to  the  purchaser  designated.  The  circular  issued  in 
1881  contains  the  instructions  under  which  the  local  officers 
were  actinjg  at  the  date  of  this  entry.  ^  The  instructions  perti- 
nent to  this  case  are,  that^  ^'  when  an  individual  applies  to  pur> 
chase  a  tract  of  land,  he  is  reijuired  to  file  an  application  in 
writing  therefor;  on  such  application  the  register  endorses  his 
certificate,  showing  that  the  land  is  vacant  and  subject  to  en- 
try, which  certificate  the  applicant  carries  to  the  receiver,  and 
is  evidence  on  which  the  receiver  permits  payment  to  be  madeu 
and  issues  his  receipt  therefor;  the  duplicate  of  this  is  handea 
to  the  purchaser,  as  evidence  of  payment;  and  which  should  be 
surrendered  when  a  patent,  forwarded  firom  the  Oeneral  Land 
Office,  is  d^livered  to  him.  The  other  receipt  is  handed  to  the 
re^ster,  who  must  immediately  indicate  the  sale  on  his  town- 
ship plat,  and  enter  the  same  on  his  tract  book,  and  is  trans- 
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mitted  to  the  General  Land  Office  with  the  monthly  abstract 
of  Bales  and  certificates  of  purchase/* 

The  certificates  of  pnrcnase  are  made  according  to  forms 
ftumished  by  the  General  Land  Office.  One  is  issued  to  the 
purchaser^  and  another  is  retained,  to  be  sent  to  the  Oommis- 
sioner.  They  should  be  duplicates;  and  the  instructions  to 
the  register  m  regard  to  them  are,  ''that  the  designation  of 
the  tracts  in  the  certificates  of  purchases,  is  always 'to  be  ii. 
writing,  not  in  figures.  The  certificates  are  to  be  filled  up  in 
»  plain,  legible  hand,  and  great  care  is  to  be  taken  in  spelling 
tiie  names  of  the  j;>urchasers.  The  monthly  return  'must  a£ 
ways  be  accompanied  by  the  receiver's  receipts  and  register's 
certificates  of  purchase."  From  this  statement  of  the  act  of 
Congress  and  the  regulations  of  the  Land  Office,  it  will  be  seen 
Ihat  the  embarrassment  in  which  this  tide  is  involved  proceeds 
from  an  error  committed  bv  the  re^ster  at  Natchitoches  in 
making  up^  the  duplicates  of  his  certificate  of  purchase— the 
dujj^licate  intendea  for  the  Gtoneral  Land  Office — and  from 
which  the  monthly  abstract  was  prepared. 

The  plaintiff  was  nowise  responsiole  for  this.  He  had  paid 
his  money  into  the  receiver's  office,  and  obtained  the  receipt 
prescribed  bv  the  act  of  Congress  of  1820,  before  cited. 

He  had  ootained  his  certificate  of  purchase,  evincing  his 
titie  to  a  patent  certificate.  At  this  sta^  of  the  proceeding, 
the  register  of  the  land  office,  in  completmg  his  office  papers, 
and  in  making  up  his  returns  for  Washington  city,  committed  a 
mistake,  whicn  was  not  detected  bv  the  cheers  at  Natchitoches 
in  comparing  their  returns,  (as  they  are  ordered  to  do,)  and 
eluded  the  vigilance  of  the  officers  at  Washiujeton.  It  was 
JUscovered  atl^atchitoches.  when  an  agent  of  the  plaintiff 
applied  for  the  patent,  ana  surrendered  ids  duplicate  receipt 
ana  certificate.  ^ 

Jt  was  then  discovered  that  the  christian  name  of  the  plain* 
tiff  had  been  inaccurately  set  out  in  the  returns  at  Wasninfl^- 
ton  and  the  patent.  The  Supreme  Court  of  Louisiana  say :  ''It 
appears,  from  the  evidence,  that  the  plaintiff  and  his  brother 
James  iBell  purchased  the  land  in  aispute  from  the  United 
States  on  the  same  day— 3d  July,  1889 — and  that  the  patent 
certificates  were  issued  in  their  respective  names  bv  the  regis- 
ter of  the  land  office  at  Natchitocnes,  Louisiana,  bearing  the 
same  number." 

We  interpret  the  papers  from  the 'land  office  differently  from 
the  Supreme  Court.  There  is  no  evidence,  in  our  opinion,  of 
more  tnan  one  sale — ^that  evinced  bv  the  receiver's  receipt— 
and,  in  that  receipt,  John  BpU,  the  plainti^  is  named  as  the 
purchaser.    We  think  thei'e  was  but  one  certificate  of  pur* 
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chifle  iisaed  to  a  purchasei^-^liat  in  &yor  of  John  BelL  The 
certificate  of  ponuiMe  which  oontaina  the  name  of  James  Bell 
is  found  in  the  General  Land  Office.  If  that  was  intended  for 
a  James  Bell,  there  should  have  been  another  for  John  BelL 
But  there  is  only  a  single  certificate  there,  and  the  conclusion 
is  irresiBtible,  tliat  the  name  Jcomb  was  entered  by  mistake  for 
JohL  We  find  no  evidence  in  the  record  to  show  that  James 
Bell  held  any  evidence  of  a  purchase. 

Whatever  appearance  of  a  title  he  had,  is  owin^  to  the  mis- 
take in  the  duplicate  certificate  returned  to  the  General  Land 
Office,  and  the  patent  issued  in  his  name.  But  this  patent 
was  never  delivered  to  him.  The  question  then  arises,  had 
the  Commissioner  of  the  Oeneral  Land  Office  authority  to  re- 
ceive firom  John  Bell  the  patent  erroneously  issued  in  the 
name  of  James  Bell,  and  to  issue  one  in  the  proper  name  of 
the  purchaser?  And  the  question,  in  our  opinion,  is  exceed- 
ingly clear.  The  Commissioner  of  the  Gtoueral  Land  Office 
exercises  a  general  superintendence  over  the  subordinate  offi- 
cers of  his  department,  and  is  clothed  with  liberal  powers  of 
control,  to  be  exercised  for  the  purposes  of  justice,  and  to  pre- 
vent the  consequences  of  inadvertence,  irregularity,  mistake, 
and  firaud,  in  the  important  and  extensive  operations  of  that 
officer  for  the  disposal  of  the  public  domain.  The  power  ex- 
ercised in  this  case  is  a  power  to  correct  a  clerical  mistake,  the 
existence  of  which  is  shown  plainly  by  the  record,  and  is  a 
necessary  power  in  the  administration  of  every  department 
Our  conclusion  is,  that  the  Supreme  Court  of  Louisiana  erred 
in  denying  the  validity  of  this  title,  and  in  conceding  any  efiect 
or  operation  to  the  certificate  of  purchase  or  patent  issued  in 
the  name  of  James  Bell,  as  vesting  a  title  in  a  person  bearing 
that  name. 

It  is  objected  that  this  court  has  no  jurisdiction  over  this 
judgment  of  the  Supreme  Court  of  Louisiana. 

l%e  plaintiff  claimed  the  land  described  in  his  petition,  un- 
der a  purchase  made  firom  the  United  States,  and  produced 
muniments  of  title  issue4  by  their  authority^  and  this  title  is 
pronounced  to  be  inoperative  by  the  District  and  Supreme 
Courts  of  Louisiana. 

Does  this  appear  by  the  record  before  us?  The  record  in 
the  Supreme  Court  of  Lduisii^na  purports  to  be  a  true  and 
fidthftu  transcript  of  the. documents  nled,  orders  made,  pro- 
ceedings had,  and  evidence  adduced,  on  the  trial  in  the  District 
Court  ^  The  Supreme  Court  possesses  the  right,  and  is  under 
the  obligation  of  examining  questions  of  Act  as  well  as  of  law, 
and  to  state  the  reasons  of  their  judgment  The  statement 
of  the  evidence  adduced  is  taken  as  an  equivalent  for  a  state- 
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ment  of  the  fiustB  by  the  district  jndge  in  th^  practice  of  that 
court  It  deariy  appears  that  the  ground  upon  which  t^ 
Judgment  in  the  Supreme  Court  was  given  was  the  invalidity 
of  ue  title  of  the  plaintiff  because  an  older  patent  had  been 
issued  in  &yor  of  James  BelL  We  think  this  court  has  Juris- 
diction. (Armstroi^  v.  Treasurer,  fcc.,  16  Pet»  261 )  Grand 
Gulf  B.  R.  and  B.  Oo.  v.  Marshall,  12  How.,  166;  Ahnonester 
SI.  Kanton,  9  H.,  L) 
Judgment  reverMd.    Cause  remanded. 


TeOMAS  RlGHABMOH,  PtAIHTm   IV  ErBOB,  V.  ThI    CiTT   Of 

BOSTOV. 

fit  Hiwachietti,  %  fbrmar  Twdiet  Mid  JodgoMBi  la  an  aeti<Mi  oa  Um  csm  Ibr  s 
AviMBM  U  Bot  condiiiiTe  tTidenee  of  tlit  plaiatUTf  right  to  neoT«r  In  a  sobM- 
^Mil  Mtlon  Ibr  tiM  eoBtinvMieo  of  tho  wkm  anlMuioi. 

Tbo  plflB  of  the  fononl  Imm  Ib  aetioBt  of  trMpoator  cam  does  Bot  Boe«MAri|f  yvl 

Iho  tltlO  Ib  iMBO. 

BbI  fho  fofBMT  Tordieti  thoBgh  Bot  ooachifiTo,  U  ponaittod  to  go  to  tho  Jaxj  at 

priBM^  Ihdo  or  ponoailTo  oTideaco. 
Waort  thort  b  tomo  oTldiMieo  taadlag  to  oitabliih  a  Iket  la  Umbo,  tho  Jaiy  mofl 
.  Mgoof  itrfulBoioB^. 
B  It  tho  datv  of  tho  cport  to  eoattmo  writtoa  doenmoati,  bot  tho  appUoatioB  of 

thoir  promooi  to  oxteraal  oljocti  li  tho  poeallar  proTlaoo  of  tho  Jaij. 

[Kb.  JotTioB  OoBTii,  HAvno  BiBv  OF  oovnwBii,  am  aov  iir  or  tan  eivti.] 

This  case  was  t>rouffht  up.  by  writ  of  error,  from  the  CSrcuit 
Court  of  the  United  States  ror  the  district  of  Rhode  Island,  to 
which,  it  had  been  removed  from  the  district  of  Massachusetts. 

It  was  an  action  of  trespass  on  the  case  brought  by  Richard* 
son  against  the  city  of  Boston,  for  the  contiDuance  of  a  nui- 
sance which  is  described  in  the  case  of  the  city  of  Boston  v. 
Lecraw,  (17  Howard,  426.^  He  was  the  owner  of  two  wharves 
between  which  the  drain  in  question  was  erected,  whereby  the 
access  to  his  wharves  by  boats  or  vessels  was  venr  materially 
interrupted.  The  case  was  tried  at  June  term,  1856,  and  re^ 
suited  in  a  judgment  for  the  defendants.  The  bill  of  excep- 
tions taken  by  the  counsel  of  Richardson  will  be  mentions 
hereafter. 

As  one  of  the  important  questions  in  the  case  was,  whether 
/Or  not  tiie  record  of  a  former  case  between  the  same  parties 
could  be  i^ven  in  evidence,  it  is  proper  to  see  what  that  record 
was. 

At  June  term,  1858,  a  case  was  tried  between  the  same 
parties,  having  aiso  been  removed  from  the  district  of  Massa- 
chusetts to  Rnode  Island.     The  opinion  of  the  district  judge 
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(who  tried  the  caae)  was.  Ihat  the  right  of  property  could  not 
he  taken  fix>m  Bichardson  without  compensation,  and  Ihi^ 
nnder  the  circnmstances  of  the  case,  he  was  entitled  to  recover 
against  the  ci^  of  Boston  whatever  damages  he  might  prove 
under  the  sixtn  coant  of  his  declaration.  That  sixth  count 
stated  the  occupancy  of  Price's  wharf  by  Bullard  as  tenant^ 
the  reversionary  interest  being  in  Richarason,  and  the  occu- 
pancy of  th^  Bull  wharf  by  Lecraw  k  PerkinSi  the  reversion- 
ary interest  beine  in  Bichardson,  and  averred  that  the  do<dc  in 
front  of  these  wharves  was,  and  had  been  for  a  long  time,  a 
public  way,  slip,  or  dock,  so  as  to  allow  a  free  communication 
between. we  wharves  and  the  channel  of  the  sea.  Under  this 
instruction  of  the  court,  the  jury  found  a  verdict  for  tibe.  plain- 
ti£^  and  assessed  his  damages  at  $1,209.69.  It  was  this  record 
of  the  case,  tried  in  1858,  which  the  counsel  of  the  plaintiff 
otfered  in  evidence  in  the  present  stiit,  but  the  judge  ruled 
that  the  mdement  was  not  admissible  in  evidence  for  any  pur- 
pose, and  remsed  to  admit  the  same  to  be  put  in  evidence ;  to 
which  refusal  and  ruline  the  plaintiff  excepted. 

The  plaintiff  then  ofiSred  m  evidence  an  agreed  statement 
of  facts  contained  in  the  record  of  the  former  suit,  which  the 
judge  refused  to  admit,  and  to  this  ruling  also  tne  plaintiff 
excepted. 

The  plaintiff  then  gave  in  evidence  all  the  documents  enu- 
meratea  in  said  agreed  statement  of  fietcts,  together  with  much 
parol  testimony  relative  to  the  premises,  which  it  is  impossible 
to  Enpecifj^  particularly. 

Ijie  plaintiff  then  rested,  whereupon  the  defendants  offered 
the  following: 

Obdbb  07  Mator  and  Aldermbk,  Jukb  18, 1849. 

criY  OF  boston. 

An  Ordinance  constitnting  the  Board  of  Health  for  the  City. 

Be  it  ordained  by  the  Mayor,  Aldermen,  and  Common  Coun- 
cil, of  the  City  of  Boston,  in  Cit^  Council  assembled,  as  follows : 

The  Mayor  and  Aldermen  shall  constitute  the  Board  of 
Health  of  the  Cily,  and  shall  exercise  all  the  powers  and  per- 
form all  the  duties  now  vested  in  the  City  Council  as  a  Board 
of  Health,  with  the  ri^ht  of  carrying  into  execution  such  pow- 
ers and  duties  through  the  agency  of  any  persons  whom  they 
majr  select,  or  in  any  manner  which  they  may  prescribe. 

!fn  Common  Council,  June  14, 1849.  Passed.  Sent  up  for 
concurrence.  Bbnjamin  Sbaybb,  PresidmL 

In  Board  of  Mayor  and  Aldermen,  June  18, 1849.    Passed* 

John  P.  Bigblcw,  Mc^cr.% 

A  troe  copy.    Attest:  8.  7.  MoClbabt,  OUy  Clerk. 
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And  without  oflforing  any  fiirther  evidence  on  their  pBXtf  did 
leqnest  the  court  to  rule  and  incrtruct  the  juiy  that  there  was 
not  sufficient  evidence  in  the  cause  to  authorize  the  jury  to 
find  llie  rights  claimed  bv  the  plaintiff  and  th^  violation  of 
those  rights  by  the  defen&nts,  such  as  to  sustain  the  plaintiff's 
action.  The  plaintiff  on  his  part  did  request  the  court  to  rule 
and  instruct  tne  juiy  as  follows: 

1.  That  there  18  evidence  in  the  case  competent  to  go  to  the 
jury,  and  to  be  judged  and  weired  bv  them,  that,  at  the  time 
of  the  grants  by  the  town  to  Ondley  k  Baxter  of  their  estates 
or  poss€)ssions,  there  existed  a  town  or  public  way  between 
those  possessions,  for  access  to  and  fix>m  the  sea  in  boats  and 
vessel^  upon  wliich  those  possessions  were  bounded,  and  that 
the  right  to  use  and  eiyojr  said  war  passed^to  said  grantees  by 
the  grant  of  those  possessions,  and  is  an  appurtenance  thereto^ 
and  to  their  h^irs  and  assims. 

2.  That  if  said  way,  so  bounded  on  said  possessions,  existed 
at  the  time  of  the  grant  of  those  possessions,  and  the  title  to 
Ibe  land  ti^ereunder  to  high  water  was  in  tne  town,  but  not 
the  title  to  the  flats  between  said  way  at  high-watermark,  and 
the  sea  or  low-water  mark;  and  if  said  title  rested  in  the  town 
subsequently  by  the  ordinance  of  1641,  then,  by  and  after  the 
said  ordinance,  said  wav  became  shmed  and  restricted  over 
the  flats  to  the  interval  between  the  nats  annexed  by  said  or* 
dinance  to  the  possessions  of  said  Gridley  ft  Baxter,  and  was 
and  continued  to  be  an  appurtenance  to  the  possessions  so 
granted  to  Gridlej  k  Baxter,  their  heirs  and  assigns. 

8.  That  there  is  evidence  competent  to  go  to  the  Juiy,  and 
be  judged  and  weighed  bv  them,  that  at  the  time  of  tne  grants 
of  liberty  to  whan  to  Gridley,  Gill,  ft  Bull,  there  exii^ed  a 
pubUc  or  town  way  between  the  possessions  of  GricQey  ft 
Baxter,  and  bounding  thereon  for  access  of  boats  and  vessels 
to  the  sea  or  low  water,  and  that  such  liberties  to  wharf  were 
bounded  by  said  way,  and  thereby  the  right  to  tise  said  way 
for  access  of  boats  and  vessels  to  and  from  such  wharves,  one 
or  both  of  them,  became,  by  virtue  of  said  respective  grants, 
annexed  or  appurtenant  to  said  grants^  and  to  said  possessions 
of  Gridley  ft  Baxter,  their  heirs  or  assigns.  ^ 

4.  That  if  the  jury  shall  find  that  at  the  time  of  the  sta* 
kine  out  of  said  highway,  October  Slst,  1688,  the  same  ex- 
tenaed  below  hiffh-water  mark,  and  that  tlie  possessions  of 
said  Baxter  bounded  on  said  way,  then  by  virtue  of  the  liberty 
to  whart^  granted  at  the  same  time  tp  the  proprietors  of  lanos 
on  Sea  street^  the  right  to  use  said  way  for  access  by  boats  and 
vessels  to  ana  firom  such  whai^  became  by  virtue  thereof  an- 
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nezed  or  appurtenant  to  the  poaaearion  of  said  Bartar,  Ids 
hein  and  assigns. 

6.  That  there  is  evidence  competent  and  proper  to  be  sab- 
mitted  to  the  janT)  to  be  jnd^;ed  and  weighea  by  them,  tiiat  a 
town  way  or  highway  was  laid  out  by  the  selectmen,  October 
81sty  1688,  to  the  sea  or  low-water  mark;  that  the  estates  or 
wharves  claimed  by  the  plaintiff  were  bounded  tiiereon;  that 
said  way  was  a  waj  for  boats  and  vessels,  and  that,  at  the  time 
of  the  acts  complained  of,  plaintiff  was  the  owner  and  possess- 
ed of  said  wharves,  as  statM  in  tiie  declaration;  and  if  we  jnir 
shall  so  find,  and  that  defendants  while  said  way  remained, 
and  without  a  previous  due  and  legal  discontinuance  thereof 
erected  the  structute  alleged  in  the- declaration,  and  continued 
the  same  for  the  time  ana  in  the  manner  set  forth  therein,  and 
that  by  reason  thereof  the  plaintiff  has  been  deprived  of  tiie 
use  of  said  way  for  access  to  and  from  his  wharves,  with  boats 
and  vessels,  then  the  plaintiff  is  entitled  to  recover. 

^.  That  if  the  jury  shall  find  that  by  reason  of  the  acts  of 
defendants  complained  of  in  the  declaration,  that  part  of  plain- 
tiff's  wharf  below  low-water  mark,  held  by  him  under  a  grant 
of  the  Legislature,  has  been  injured  in  the  manner  set  forth  in 
the  declaration,  then  the  plaintiff  is  entitied  to  recover. 

Thereupon  his  honor  the  judge  did  decline  and  refiise  to 
make  and  rive  either  of  the  said  rulings  and  directions  so  pray- 
ed bv  the  plaintiff  but  did  rule  and  instruct  the  jury  as  prayed 
by  the  defendants  as  aforesaid. 

Whereupon  the  plaintiff  excepted,  and  the  jury  found  a  ver- 
dict for  the  defendants. 

The  case  came  up  to  this  court  upon  these  several  excep- 
tions, and  was  argued  by  itfr.  JBarUeU  for  the  plaintiff  in  error, 
and  by  Mr.  Choamer  ana  Jfr.  Lcring  for  the  defendants. 

The  reporter  regrets  that  the  limited  space  which  must  be 
allotted  to  tiie  report  of  this  case  will  not  allow  him  to  state 
the  arguments  of  the  respective  counsel  upon  the  various 
points  which  arose  in  the  case. 

Mr.  Justice  GBIER  delivered  the  opinion  of  the  court 
This  is  an  action  of  trespass  on  the  case  brought  by  the 
plaintiff  in  error  against  the  city  of  Boston,  for  the  erection 
and  maintenance  of  a  drain  at  the  foot  of  Summer  street^ 
which,  it  is  alleged,  is  a  nuisance,  and  injurious  to  theproperty 
of  plaintiff.  He  is  owner  of  two  wharves,  called  the  nice  ana 
the  Bull  wharf,  which  are  extended  from  high  to  low-wirter 
mark,  from  the  lots  which  adjoin  Summer  street  on  each 
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The  muBanoe,  which  is  the  Buhject  of  complaint  in  this  case, 
is  the  same  as  that  in  the  case  of  Boston  v.  Lecraw,  decided 
in  this  conrti  and  reported  in  17  Howard,  426. 

The  declaration  contains  seven  counts,  in  four  of  which  the 
plainti£^  as  owner  of  the  several  wharves,  and  having  the  seizin 
and  possession,  claims  a  rieht  of  way,  as  appurtenant  to  the 
same,  over  the  <Mock''  or  '^way  and  dock."  which  constitutes 
the  interval  between  the  wharves;  also,  that  his  wharves  are 
bounded  on  the  ''town  dock,"  ''town  way  or  dock,"  which  he 
alleges  to  have  been  long  used  as  a  "public  dock,  slip,  or 
way." 

The  fifth  and  sixth  counts  are  for  iiyuries  to  the  reversion, 
wiHi  like  averments.  A  seventh  count  avers  the  wharves  to 
be  bounded,  respectively,  "by  a  highway,  town  way,  or  public 
way,  to  the  sea^  extending  from  the  comer  of  Summer  and  Sea 
streets  to  the  channel,  or  low-water  mark,  which  was  duly  laid 
out  and  established  pursuant  to  law." 

The  defendant  pleaded  the  general  issue,  and  on  the  trial 
the  plaintiff  offered  in  evidence  the  record  of  a  former  veidict 
and  judgment  rendered  in  his  &vor  in  an  action  against 
defendant  for  the  erection  of  the  same  nuisance,  the  continu- 
ance  of  which  is  the  subject  of  the  present  suit.  The  rejection 
of  this  evidence  by  the  court  is  the  subject  of  the  first  bill  of 
exceptions. 

It  iB  contended  that  this  record  was  not  only  evidence,  but 
conclusive  of  the  right  of  the  plaintiff,  and  prima  facie  evidence 
of  the  continuance  of  such  right;  ana  that  plaintiff  having  no 
opportunity  to  plead  it  as  an  estoppel,  may  exhibit  it  as  matter 
of  cadence. 

It  may  be  admitted  that  numerous  decisions  may  be  found 
in  many^  of  the  State  courts  aflirminff  this  proposition ;  never- 
theless, it  has  not  been  universally  adopted.  The  leading  case 
of  Outram  v.  Morewood  (2  East,  174)  establishes  the  follow- 
ing proposition,  in  which  all  concur:  ''lliat  if  a  verdict  be 
found  on  any  fitct  or  title  distinctly  put  in  issue  in  any  action 
of  trespass,  such  verdict  may  be  pleaded,  by  way  of  estoppel, 
in  anotner  action  between  the  same  parties  or  their  privies,  in 
respect  to  the  same  fact  or  title.  But  estoppels,  which 
preclude  the  party  from  showing  the  truth,  are  not  favored. 
To  give  the  verdict^  the  effect  of  an  estoppel,  tiie  facts  must 
be  mstinctly  put  in  issue. 

The  plea  or  the  general  issue,  in  actions  of  trespass,  or  case, 
does  not  necessarily  put  the  title  in  issue ;  and,  although  the 
judgment  is  conclusive  as  a  bar  to  future  litigation  £r  the 
thinff  thereby  decided,  it  is  not  necessarily  an  estoppel  in 
anotner  action  for  a  different  trespass.    The  judgment  can 


268  SUPHEME  OOUBT. 


Siokmimt  T.  Tk§  C%  ^ 


only  ^ye  the  plaintiff  an  ascertained  right  to  his  damages,  and 
the  means  of  obtaining  them.  These  nrinciples  seem  tonave 
been  adopted  by  the  courts  of  Massacnnsetts,  and  applied  to 
cases  like  the  present  In  the  dedsion  of  this  pointi  we  most 
be^ided  by  the  decisions  of  the  courts  of  that  State. 

£  the  case  of  Standish  v.  Parker,  (2  Pick.,  20.)  which  was 
an  action  for  a  nuisance,  the  court  say:  **We  think  it  very 
clearly  settled  that  nothine  is  conclusively  determined  by  the 
verdict  but  the  damages  for  thjB  interruption  covered  by  the 
declaration.  In  actions  for  torts,  nothing  is  conclusively 
settled  but  the  poirt  or  points  put  directly  in  issue.  By  Hie 
plea  of  the  general  issue,  the  title  is  not  concluded,  because  it 
cannot  be  made  to  appear  upon  the  general  issue  that  llie  title 
ever  came  in  question."    (See  also  15  Pick.,  664.) 

Kevertheless,  though  a  verdict  in  such  case  is  not  conduflivei 
it  is  permitted  to'  go  to  the  jury  as  prima  fiude,  or  persuasive, 
evidence.  (8  Pick.,  288.]  If  the  evidence  of  the  A^  involved 
in  the  first  trial  are  still  doubtful,  if  witnesses  were  then 
examined  whose  testimony  cannot  now  be  obtained,  for  these 
and  many  other  reasons  the  former  verdict  may  have  the  effect 
of  highly-persuasive  evidence  on  another  trial  of  t&e  same 
question.  But  if  on  the  last  trial  new  evidence  has  been 
discovered,  or  if  the  question  of  title  submitted  on  tlie  first 
trial  was  connected  with  instructions  in  law  which  have  dnoe 
been  found  to  be  erroneous;  or  if  a  different  verdict  on  the 
same  evidence  would  have  resulted  from  the  different  instruo- 
tions  given  on  the  last,  it  is  plain  that  the  first  verdict  could 
have  but  little  or  no  persuasive  effect  Title  is  often  a  question 
of  mixed  law  and  met — and  a  party  is  not  concluded  by  an 
erroneous  opinion  of  the  court,  pronounced  in  a  former  case. 

We  are  of  opinion,  therefore,  that  the  court  erred  in  not 
permitting  the  record  of  the  former  suit  to  be  given  in  evidence 
to  the  jury. 

2.  At  tnc^  conclusion  of  the  triaj,  the  court,  at  the  request 
of  defendant's  counsel,  instructed  the  jury  *^that  there  was  not 
sufficient  evidence  in  the  cause  to  authorise  the  jury  to  find 
the  rights  claimed  bv  the  pliuntifiEl" 

Ab  it  is  the  duty  or  the  jury  to  decide  the  fitcts,  the  sufficiency 
of  evidence  to  prove  those  facts  most  necessarily  be  within 
their  province.  The  jury  cannot  assume  the  trutli  of  any 
material  averment  witnout  some  evidence ;  and  it  is  error  in 
the  court  to  instruct  the  jury  HiBt  thev  may  find  a  material 
fiEMSt  of  which  there  is  no  evidence.  An  instruction  like  this 
is  imperative  on  a  jury;  it  has  taken  the  place,  in  practice^  of 
a  demurrer  to  evidence,' and  must  be  governed  by  the  same 
rules.    If  there  be  <<no  mience  whatever/*  as  in  tne  case  of 
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Parks  V.  Boss,  (11  How.,  898,)  to  prove  the  avennentB  of  the 
declaration,  it  is  the  duty  of  the  court  to  ^ve  such  peremptory 
instmctieiL  Bat  if  there  be  some  evidence  tending  to  support 
the  averment,  its  vdue  must  be  submitted  to  the  jury  with 
proper  instructions  from  the  court.  If  this  were  not  so,  tiie 
court  mijght  usurp  the  decision  of  factis  altogether,  and  make 
the  verdict  but  an  echo  of  their  opinions. 

The  court  below  seem  to  have  considered  the  deHsion  of 
this  court,  in  the  case  of  Boston  v.  Lecraw,  as  requiring  them 
to  ^ve  the  instruction  demanded  by  the  defendant.  The 
action  in  that  case  was  for  the  same  alleged  nuisance  by  a 
tenant  of  the  present  plainti£El  But  the  plaintiff  in  that  case 
claimed  no  other  right  of  way  over  the  lands  of  defendant,  save 
the  public  right  of  navij^tion ;  and  this  court  decided  that  the 
public  right  of  navigation,  between  high  and  low-water  mark, 
was  defeasible  at  any  time  by  the  owner  of  the  subjacent  land. 
That,  as  the  space  between  the  jplaintiff's  wharves  had  been 
converted  into  a  dock  bv  the  accident  of  its  position,  so  long  as 
it  remained  unreclaimea,  every  person  had  a  right  to  pass  and 
repass  over  it.  The  exercise  of  this  public  right,  for  any  length 
or  time  whatever,  would  therefore  form  no  grounds  of  pre- 
sumption either  of  a  public  dedication  or  a  private  grant  to 
the  owners  of  the  adjoining  wharves.  While  it  remains  unre- 
claimed, it  is  a  public  himway  or  dock,  by  a  paramount  but 
defeasible  title.  The  adjoining  wharves  ma^  receive  much 
more  advantage  than  others  from  the  use  of  it,  but  they  can- 
not convert  it  to  a  private  use,  under  color  of  a  public  right,. 

The  public  officers  of  a  town  have  no  rieht  to  lay  out  a 
town  way  between  hieh  water  and  the  channel  of  a  navigable 
river,  or  appropriate  tiie  shore  or  flats  to  the  use  of  the  inhab- 
itants of  a  town  in  the  form  of  a  way  or  road.  (1  Pick.,  179 ; 
5  Pick.,  494.)  But  in  the  present  case  the  city  of  Boston  is 
owner  of  the  land,  and  has  the  same  rinit  to  reclaim  their 
flats  which  other  owners  have.  Before  they  are  so  reclaimed, 
the  public  and  the  adioiners  may  exercise  their  paramount 
right  of  navimtion.  But  if  the  city  elects  to  reclaim  its  por* 
tion  of  the  shore,  and  extend  Summer  street  to  low  water,  it 
has  a  right  so  to  do.  And  if  the  street  should  be  less  bene- 
ficial to  tile  a^joiners  in  this  form,  than  when  they  could  use 
it  as  a  dock  under  the  public  right  of  navigation,  they  cannot 
complain.  The  absence  of  these  advantages  may  be  a  loss  to 
them,'-but  if  incurred  by  the  defendants'  exercise  of  their  own 
rights,  it  is  no  wrong  tp  them. 

But  if  the  city  has  determined^  to  reclaim  this  land,  and  has 
laid  out  a  street  thereon,  or  continued  Summer  street  to  low- 
water  mark,  the  right  to  use  it  as  a  street  or  highway  on  land 


STO  8UFBEMB  OOWO!. 


Y.n§  0%  tf 


becomes  appurtenant  to  the  properhr  of  the  a^joinen.  It  may 
be  the  duty  of  the  city  to  maJce  araina  along  or  under  the 
streets,  but  they  cannot  construct  them  so  as  to  hinder  the 

Sublic  use  of  tnem  as  streets,  or  erect  thereon  a  nuisance  to 
le  acyoiners.  If  Summer  street  be  extended  to  low  water, 
the  plaintiff  has  a  right  to  pass  along  and  across  the  same^  ana 
anytbinff  which  obstoicts  such  passage  is  a  nmsance,  and  iigu- 
nous  to  his  rights. 

The  seventh  count  of  plaintiff*8  declaration  claims  a  ri^t 
of  Wav  as  i^purtenant  to  his  land  or  Wharves,  on  the  ground 
that  Summer  street  extends  to  low  water.  In  support  of  this 
allegation,  the  following  entry  in  the  town  reconiB  was  given 
in  evidence :   <<  October  81, 1688.    The  selectmen  all  met  this 


day,  staked  out  a  highway  for  tiie  town's  use,  on  the  southerly 
doe  of  the  land  belonging  to  the  late  John  (}ill,  deceased,  be- 
in^  thirty  foot  in  breadth  from  the  lower  comer  of  said  Gill's 
whisrf  next  the  sea." 

It  is  the  duty  of  the  court  to  construe  written  instruments; 
but  the  application  of  their  provisions  to  external  objects  de» 
scribed  ^therein  ib  die  peculiar  province  of  the  jury.  Whether 
this  document  describes  Summer  street  as  it  was  afterwards 
laid  out  from  high-water  mark;  whether  '^the  lower  comer 
of  Gill's  wharf  next  the  sea"  was  at  (Ao/  ttii€  (in  1688)  at  low- 
water  mark;  whether  this  street  was  staked  otit  to  low  water^ 
were  questions  which  should  have  been  submitted  to  the  jury. 
The  net  that  the  learned  counsel  differ  so  widely  as  to  the 
situation  of  the  points  called  for  as  the  boundary  of  the  street 
next  the  sea,  shows  conclusively  that  it  is  a  question  for  the 
jiiiy,  and  not  for  the  court 

Moreover,  the  court  were  requested  bv  plaintiff's  counsel  to 
instruct  the  luiy,  '^  that  if  the  jury  shall  find  that,  by  reason 
of  the  acts  of  defendants  complained  of  in  the  declaration,  that 
part  of  plaintiff's  wharf  below  low-water  mark,  held  by  him 
under  ajgrant  of  the  Legislature,  has  been  injured  in  the  man- 
ner set  forth  in  the  declaration,  then  the  plaintiff  is  entitled  to 


recover." 


There  was  some  evidence  that  the  drain  constracted  by  de- 
fendant was  not  carried  out  sufiiciently  to  discharge  its  con- 
tents so  as  to  be  swept  off  by  the  tides;  but  that  it  cftused  an 
accumulation  of  matter  at  the  outer  end  of  the  plaintiff's 
wharves,  insomuch  that  vessels  could  not  approach  tnem  with 
the  same  depth  of  water  as  formerly.  If  this  be  so,  it  was  an 
injury  to  th^  plaintifl^  for  which  he  was  entitled  to  recover 
dami^^. 

This  question  should  have  been  submitted  to  the  jury,  and 
this  instruction  given,  as  requested  by  plaintiff's  counseL   Tba 
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oiherB  are  disposed  of  by  the  opinion  of  this  court  in  Boston 
V.  Lecraw. 

For  these  reasons,  tiie  judgment  is  reversed,  and  venm  die  nooo 
awarded. 


Fiuorri  Flstchxr  Hipp,  ahb  Mabia  AirroKio  Flitohib  Hipp, 
Aimrs,  AKD  RBsmnre,  thb  formib  in  Ybba  Cbuk,  Mmoo, 

YHB  LATTXB  DT  THI  CiTT  OP  MaDBH),  BpAIB,  POB  THBMSBLYBS 
ABB   OB   BBHALP  AND   POB    THB    TSB    OP   AUGUSTIB    OUBSTA, 

Jayibba  Oitbsta,  and  Fblicitas  Cubsta,  Aubbb,  thb  pobobd 
Hubs  op  Adblaidb  Flbtghbb  Hipp,  dbobasbd,  v.  Ckjbb 
Babik,  Widow  op  TTbsik  Jolt,  ahd  othbbs. 

▲  court  of  equlij  will  ilot  entertain  a  bQl,  where  the  compkliuuiti  leek  to  enlbrca 
ft  merelj  legal  title  to  lead;  end  In  the  present  oeee.  In  the  abeence  ot  atl^^a- 
tlou  that  the  plalnti A  are  eeeldng  a  partition,  or  a  m«ooTeiT|  or  an  acconnt,  or 
to  avoid  a  mutiplicitj  of  sniti,  the  bin  cannot  be  miuntaLned. 

This  was  an  appeal  from  the  CSrcnit  Conrt  of  the  United 
States  for  the  eastern  district  of  Louisiana,  sitting  in  equity. 
The  &cts  of  the  case  are  stated  in  the  opinion. 


It  was  argued  hvlfr.  SmUn/  and  Mr.  Perm  in  aprinted  argu- 
ment for  the  appellants,  and  orally  by  Mr.  Taywr  for  the  ap- 
pellees. 

*  The  manner  in  which  the  counsel  for  the  appellants  sought 
to  sustain  the  equity  jurisdiction  of  the  court  m  the  case  was 
as  follows: 

In  the  opinion  of  the  judge  of  the  Circuit  Court,  the  cause 
was  not  one  over  which  ^e  equity  side  of  the  court  had  any 
jurisdiction.  The  title  being  merely  le^l,  and  the  documents 
upon  which  the  title  rested  being  accessible  to  all  parties,  tiiere 
was  '^  a  case  where  plain:  adequate,  and  complete  remedy  may 
be  had  at  law.*'  Several  cases  were  cited  and  relied  upon  to 
sustain  this  opinion.  But  without  referring  to  them,  we  may 
observe  that  this  case  is  distingnished  from  all  those  cited,  in 
this :  that  no  objection  is  rais^  in  this  case  by  the  defendants 
to  the  jurisdiction,  neither  in  the  pleadings  nor  upon  tiie  argu- 
ment It  was  not  raised  in  the  Uircuit  Court,  and  we  are  as- 
sured by  the  opposite  counsel  that  it  will  not  be  in  this.  The 
objection  was  raised  in  some  form,  either  by  demurrer  or  in 
ailment  upon  final  hearing  in  all  the  others. 

in  the  case  of  United  States  v.  Sturges  et  ftl«i  (1  Paine  C.  C. 
'B.i  525,)  it  was  objected,  at  the  hearing  for  the  first  time,  (not 
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by  the  coort,  bat  by  the  party^  ''that  there  was  a  want  of 
equity  apparent  on  the  fsfcce  of  me  bill  ,in  two  particalani**  &a 

The  court  observes: 

'^  There  are  several  answers  to  be  given  to  these  objections. 
I^  admitting  the  charges  or  fioM^  stated  in  the  bill  to  be  tmei 
there  is  no  roundation  in  eqnity  for  the  relief  prayed,  it  wes  a 
proper  cause  for  a  demurrer,  and  the  objection  comes  now 
with  less  weiffht  than  it  would  at  an  earlier  stage  of  the  prcK 
ceedings."    (See  p;  681.) 

The  case  of  Pierepont  v.  Towle  (2  W.  and  M*,  24)  we  con- 
cdve  to  be  qliite  as  £Eir  from  establishing  Hie  doctrine  upon 
which  this  bill  was  dismissed.  After  a  thorough  examination 
of  a^ffreat  many  authorities  on  the  point,  the  judge  says,  (p.  85:) 

^'fiut  the  correct  rule  probably  is,  that  a  respondent  may 
and  usually  should  demur,  if  it  appears,  on  the  face  of  the  biU, 
that  nothing  is  sought  which  mi^ht  not  be  had  at  law." 

Without  pursuing  the  authorities  further,  and  even  admit- 
ting, for  the  sake  of  the  ar^ment,  that  the  judge  was  correct 
in  his  views  of  the  authorities  relied  upon  as  a  matter  of  law 
and  practice,  still  we  contend,  and  will  endeavor  to  show  to 
vour  honors,  that  he  has  &llen  into  an  error.on  the  &cts  ez* 
hibited  in  the  record.    He  observes : 

^^  The  bill  in  the  present  case  furnishes  no  reason  for  an  ap* 
plication  to  tlie  court  of  diancery,  arising  out  of  any  particu- 
mr  condition  of  the  parties ;  nor  that  a  court  of  chanceiy  is 
possessed  of  means  to  render  a  relief  better  suited  to  the  claims 
of  the  case." 

Now,  with  all  deference,  we  conceive  there  are  many  dis- 
tinct and  separate  grounds  of  chanceiy  jurisdiction  in  tiie  reo- 
ord.  Although  no  ^ound  for  the  interference  of  a  court  of 
chancery  is  shown  By  the  bill,  yet,  if  it  appear  in  a  supple- 
mental bill,  replication,  answer,  or  any  subsequent  proceed- 
ing, the  jurisdiction  will  be  maintained.  (Craft  v.  BuUard,  1 
Smedes  and  M.  Ch.  R,  878 ;  Lafayette  Ins.  Co.  v.  French  et 
al.,  18  How.,  404.) 

in  the  former  case,  the  chancellor  stated  that  he  would  have 
dismissed  the  bill,  had  not  the  answer  disclosed  the  only  ground 
upon  which  equitv  could  take  jurisdiction. 

Among  the  unaoubted  grounds  of  jurisdiction  presented  by 
the  recora,  I're : 

JF^st  To  avoid  a  ipultiplicity  of  suits.  It  appears  in  the 
original  bill  that  five  persons,  and  others,  were  sued  in  the 
State  court  in  1824.  On  filing  the  record  from  that  court,  it 
is  shown  that  five  separate  suits  at  law  were  brouj^ht  for  the 
land  include^  in  the  bill.  The  fact  is  admitted  in  the  plea, 
and  also  in  the  answers  of  the  defendants,  by  setting  out  the 
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tdbdiyiBioiiB  of  the  lands,  and  fhe  parcels  held  by  them,  r^ 
apecthrely. 

This  is  one  of  the  ezceptionSy  in  the  case  of  Welby  v.  Duke 
of  Bniland,  to  the  ffeneral  role  that  chancery  will  not  entertain 
fluits  upon  legal  titles  merely*    In  that  case,  none  bat  the  ap- 

SiUant  and  respondent  were  concerned  in  the  question,  and 
ere  was  no  pretence  for  avoiding  vexation  or  a  mnlliplicily 
of  smts  at  law.  But  why  mention  this  circumstance  at  all,  if 
it  was  not  intended  to  recognise  the  right  of  goine  into  chance- 
ry where  five  suits  at  law,  or  even  a  less  number,  could  be 
united  in  one  bill  in  equity?  It  appears  clear,  that  if  your 
honors  acknowledge  the  principle  above  stated,  that  the  juris- 
diction may  be  shown  bv  any  part  of  the  record,  you  will  en- 
tertain this  cause  upon  uiis  sround,  if  upon  no  other.  What- 
ever mav  be  said,  of  the  ftciuty  afforded  oy  the  civil-law  prac- 
tice of  the  courts  of  Louisiana,  to  give  rehef  in  cases  where,  in 
the  common-law  States,  the  eq^uily  lurisdiction  is  undoubted, 
the  expense  and  <*  other  vexations  of  a  multiplicily  of  suits 
cannot  be  avoided  there,  any  more  than  in  Massachusetts  or 
MiBsiBflippL 

The  remedy,  then,  as  it  appears  by  this  view  of  the  case,  not 
being  as  full  and  complete  at  law,  uie  court  would  entertain 
jurisdiction  on  the  rule  established  in  Boice's  Ex.  v.  Orundy, 
(8  Pet,  215;  9  Wheat,  842;  4  Wash.,  202,  205.) 

Sec&nd.  Another  class  of  cases,'in  which  chimcery  will  lend* 
its  aid  for  relief  is  in  matters  of  trust. 

Thus,  ^*  if  a  man  intrudes  upon  the  estate  of  an  infant,  and! 
takes  the  profits  thereof  he  wul  be  treated  as  a  ^ardian,  and 
held  responsible  therefor  to  the  infimt  in  a  suit  in  equity.  (2 
Stoiy  l!q.,  sec.  1,856 ;  Ibid.,  sec.  511 ;  1  Mad.  Ch.,  91 ;  Oar- 
michael  v.  Hunter,  4  How.,  Miss.,  815 ;  Nelson  v.  Allan,  1  YeF> 
ger,  860;  8  Beaven,  159;) 

-  la  tiie  last  case,  the  canity  jurisdiction  was  maintained  xnpon 
a  suit,  by  a  person  of  full  age,  for  mesne  profits,  accruing  wnile 
he  was  a  minor;  ^'such  disseizor  being. viewed  in  chancery  as 
guardian,  bailiff,  or  trustee."  In  Carmichael  v.  Hunter,  it  was 
admitted  that  this  circumstance  was  the  only  ground  of  juris- 
diction ;  as  the  title  set  up  bv  complainant  was  legal,  and  an 
action  for  rents  and  profits  a  legal  remedy. 

TMnL  For  discoverv. 

The  discovery  by  defendants  of  their  titles,  the  particular 
portions  of  the  plantation  claimed  by  them,  ana  the  time  their 
possession  and  liability  for  rents  and  profits  commenced,  was 
material  to  complainantfii  in  making  out  their  case. 

JFburtk  For  partition. 

^*  The  necessi^  for  a  discovery  of  the  titles,  the  inadequacy 
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of  the  remedy  at  law,  the  difficulty  of  making  the  appropriate 
and  indispensable  oompensatoxy  adjustments,  the  pecnliar 
remedial  process  of  courts  of  equity,  and  their  ability  to  clear 
away  all  mtermediate  obstructions  against  complete  justice," 
are  grounds  upon  wluch  ^' these  courts  have  assumed  a  general 
concurrent  junsdiction  with  courts  of  law,  in  all  cases  of  parti- 
tion. So  that  it  is  not  now  deemed  necessanr  to  state  in  the 
bill  any  ground  of  equitable  interference."    (l  Story  Eq.,  sec. 

6680 

Iifth.  The  remedy  at  law  is  not  plain,  adequate,  and  com* 
plete. 

The  record  shows  that  there  are  five  sets  of  defendants,  each 
claiming  separate  and  distinct  subdivisions  of  the  plantations 
in  controversy.  At  law,  complainants  would  have  to  com- 
mence by  five  distinct  petitory  actions,  against  the  five  sets  of 
defendants.  And  partition  could  only  be  made  at  law  by 
tidying  them  three-fourths  of  each  subdivision,  which  would 
divide  the  two  plantations,  of  only  thirteen  arpens  front,  into 
ten  tracts,  five  of  which  would  belong  to  complainants,  and 
each  of  which  would  bo  separated  from  the  other  by  the  five 
sniall  tracts  allotted  to  the  defendants.  This  .would  so  cut  up 
the  pluitations  as  greatly  to  injure  the  interest  of  all  parties. 
In  such  cases,  courts  of  equily  may  decree  a  sale,  or  pecuniary 
compensation  for  owelty  or  equality  of  partition,  which  a  court 
of  law  is  not  at  liberty  to  do.    (1  Story  Eq.,  sec.  654,  656, 657.) 

The  long  and  difficult  accounts  to  be  taken  on  one  side  for 
rents  and  profits,  and  for  the  value  of  improvements  on  &e 
other,  make  the  case  mol^8  suitable  for  a  master  in  chancery 
than  for  a  jury. 

Catharine  Hipp  was  the  owner  of  one  undivided  fourth  of 
the  lands  in  controversy ;  that  portion  she  could  and  did  seU 
to  Daniel  Clark. '  Not  having  complied  with  the  formalities 
required  by  law,  she  could  not  and  <ud  not  sell  the  other  three- 
fi)urths  belonging  to  complainants.  (C.  C,  2,427 ;  12  Bob., 
552 ;  Fletcher  v.  Cavallier,  4  La.,  267.) 

Clark  never  was  in  actual  possession  of  any  part  of  the  land, 
and  -could  only  be  in  the  constructive  possession  of  the  one- 
fourth  conveyed  by  Mrs.  Hipp.  And  ne  could  only  convey 
the  one-fourth  that  belonged  to  him.  ^  (C.C.,  art  2,427.) 
Tl^ere  is,  therefore,  no  question  of  legal  title  properly  in  con- 
troversy in  this  suit.  The  defendants  having  illegally  taken 
possession  of  the  whole  estate,  while  complainants  were  infimts^ 
and  received  the  rents  and  profits  for  a  series  of  years,  the 
whole  scope  of  the  bill  is  substantial^  a  bill  for  partition  and 
account  between  tenants  in  common. 

^^  This  court  has  been  called  upon  to  consider  the  sizteenlli 
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section  of  the  jndidaiy  act  of  1T89,  and  as  often,  either  ez- 
preaaly  or  by  the  conrse  of  its  dedsionSy  has  held  that  it  is 
merely  declaratory,  making  no  alteration  whatever  in  the  roles 
of  equity  on  the  subject  qf  le^  remedy.  It  is  not  enouj^ 
that  there  is  a  remedy  at  law;  it  must  be  plain  and  adequate^ 
or,  in  other  words,  as  practical  and  efficient  to  the  ends  of  jus- 
tice and  its  prompt  aaminktration  as  the  remedy  in  equity/* 
(Boyce's  Ex^r  v,  Grundy,  8  Pet,  215.) 

In  this  case,  although  the  bill  may  not,  yet  the  whole  record 
does  show  particular  circumstances  for  me  necessity  of  the 
court's  interposition  to  prevent  multiplicity  of  suits,  other  vaz* 
ation,  and  for  preventing  an  ugustice  irremediable  by  a  court 
oflaw. 

In  Louisiana,  the  distinction  between  courts  of  law  and 
equity  is  unknown.  All  remedies  are,  in  fi^rt,  both  in  foim 
and  substance,  eduitable.  We  lopk  to  the  Englidi  chancery 
practice,  at  the  date ;  of  the  adoption  of  the  Constitution,  for 
the  equity  remedies^  of  the  United  States  courts.  Otherwise, 
the  equity  jurisdiction  of  the  United  States  courts  would  be 
abolished  in  half  the  States  of  the  Union.  (Qoidon  v.  Ho- 
bart,  2  Sum.,  401;  Mayer  v.  Foulkrod,  4  Wash.,  864;  Fletch* 
er  V.  Morey,  2  Story,  667;  Hawshaw  v.  Parkms,  2  Swans^ 
646.) 

Courts  of  equity  refuse  to  decide  upon  legal  tities,  and  all 
cases  when  there  is  an  adequate  remedyat  law;  because  such 
cases  are  properly  triable  by  a  jury.  The  reason  of  the  rule 
does  not  exist  in  Louisiana,  for  the  trial  by  jury  is  not  respected 
there,  and  is  not  allowed,  except  on  the  apphcation  of  one  of 
the  parties.  And  it  is  the  umversal  practice  of  the  Supreme 
Court  of  the  State  to  render  final  judgments,  on  appeal  upon 
the  law  and  the  facts,  without  a  rmbre  facias  de  novo.  (1  Hen« 
Diflf.,  pia.,]  p.  96,  No.  6.) 

Jtt  is  therefore^  UAreasonable  to  refhse  equity  jurisdiction  in 
cases  from  Louisiana,  on  the  ground  that  such  cases  are  prop* 
erly  triable  by  jury,  or  because  adequate  remedy  may  be  had 
at  law  in  the  State  courts,  under  the  State  practice.  Courts  of 
equity  will  and  ought  to  dismiss  bills,  when  tbeir  decrees 
woula  be  absolutelv  void  for  want  of  iurisdiction ;  but  we  have 
found  no  case,  in  the  reports  of  England  or  America,  where  a 
bill  has  been  dismissed  for  want  of  jarisdiction,  on  tlie  motion 
of  the  court,  on  the  sole  ground  that  there  was  an  adequate 
remedy  at  law.  Many  courts  of  the  highest  respectability 
have  held,  that  questions  of  jurisdiction,  founded  solely  on  the 
fact  that  there  was  an  adequate  remedy  at  law.  must  be  pre- 
sented by  the  pleadings.  (Wiswall  v^  Hall,  8  PaW  818 ;  Bank 
of  Utica  V.  (My  of  VUct^  4  lb.,  899;  2  John.  OL  B.,  889;  4 
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Paige  Ch.  R.  77;  1  Baily  Oh.  R,  62,  llS;  1  8.  and  Manb. 
CbTs.,  6, 18.) 

The  jurisdiction  of  the  court  in  this  caae  has  been  admitted 
during  a  litimtion  of  more  than  ten  yean.  No  objection  to  it 
is  raised  by  uie  pleadings,  or  on  argument  in  the  Circuit  Court 
or  in  this  court  There  can  be  no  doubt  that  a  final  decree 
would  be  binding  and  conclusive  on  all  the  parties.  If  this 
c^  is  dismissed  on  the  ground  of  want  of  equity  jurisdictibni 

S'rescription,  as  we  have  shown,  will  commence  only  from  the 
ate  01  the  decree  of  this  court,  and  the  costs  and  vexation 
attending  five  suits  at  law  will  be  multiplied  in  proportion. 
It  is  therefore  to  the  interest,  and,  we  understand,  the  desire 
of  all  parties,  that  this  court  should  decide  the  case  upon  its 
merits,  and  put  an  end  to  all  further  litigation,  in  a  case  which 
seems,  and  m  reality  will  be,  if  this  bill  is  dismissed,  intermix 
nable. 

Mr.  Justice  CAMPBELL  delivered  the  opinion  of  the  court 
The  appellants  filed  their  bill  to  recover  land  within  the  dis- 
trict in  the  possession  of  the  defendants,  and  for  an  account 
of  the  rents,  TOofits,  and  receipts,  during  the.  period  of  ^eir 
occupancy.  They  allege  that  James  Fletcher,  their  ancestor, 
died  in  1804,  leaving  a  valid  will,  by  which  he  devised  to  his 
widow  and  three  children  the  principal  portion  of  his  succes- 
sion, and  appointed  the  former  the  executrix.  The  proper^ 
described  in  the  bill  had  been  sold  in  1801,  but  the  purchaser 
had  not  paid  t^e  price  stipulated  at  this  time.  The  testator 
directed^  that  if  the  purchaser  should  complete  the  purchase^ 
the  sum  received  should  be  put  to  interes^  on  good  security, 
for  &e  mother  and  children,  until  the  children  should  attain 
the  a^  of  sixteen  years,  when  the  succession  should  be  divided. 
Li  MBLT^  1806,  the  executrix  a^ed  with  the  purchaser  to  re- 
scind tine  contract  of  sale,  received  a  conveyance  of  his  title  to 
the  heirs  of  Fletcher,  and  refunded  to  him  the  money  he  had 
paid,  being  near  $4,000.  ' 

Li  June,  1806,  the  executrix  filed  her  petition  in  the  Supe- 
rior Court  of  tlie  Orleans  Territory,  beins  the  court  of  general 
law,  equity,  and  probate  jurisdiction,  for  the  Territory,  in  wbich 
^e  declares  the  cancellation  of  the  contract  of  sale  aforesaid ; 
and  to  enable  her  to  refund  the  money,  she  had  borrowed  that 
sum  from  Daniel  Clark;  that  Hie  land  was  unproductive,  and 
that  she  was  unable  to  pay  her  debt  She  prayed  an  order  for 
the  sale  of  the  property,  to  provide  for  the  education  and  main« 
tenance  of  her  minor  children,  and  the  discharge  of  her  debt^ 
and  to  carry  the  will  of  her  husband  into  effect  respecting  the 
disposition  of  the  remainder  of  the  purchase-money*    The 
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cotirt  made  the  neoessary  order,  to  empower  fhe  ezecatrix  to 
sell  and  oonyey  the  lands  for  snch  price  as  she  oonld  obtai^ 
and  to  receive  the  money  therefor;  aim,  to  appropriate  llie 
0ii|n  neccBsaiy  for  the  payment  of  heir  debt,  and  to  pnt  out  the 
remainder  at  interest,  as  required  by  the  imL 

Daniel  Clark  became  the  pnrcluuier  at  private  sale  from 
the  executrix,  for  the  sum  of  f  9,000,  and  received  her  conv^- 
anoa. 

The  appellants  impeach  this  sale  as  unauthorized  and  ille- 
gal, and  msist  upon  tneir  title  under  the  conveyance  to  than. 

The  defendants  claim  by  their  answers  as  bona  fide  purcha* 
sers  from  persons  d^rivinff  their  title  bv  valid  conveyances  in 
ffood  foith  fit)m  Daniel  Clark,  and  affirm  that  the  fiunily  of 
Fletcher  left  the  United  States  in  1807,  and  enjoyed  the  bene-' 
fit  of  the  money  paid  to  the  executrix;  that  the  lands  have 
become  valuable  Dy  their  improvements,  and  that  they,  and 
tiie  persons  under  whom  thej  claim,  have  held  the  possession 
since  1806.  The  bUl  was  disnussed  by  the  Circuit  Court,  on 
the  ground  that  the  remedy  at  law  is  plain,  adequate,  and 
complete,  and  from  this  decree  this  appeal  is  prosecuted. 

.l£e  Supreme  Court  of  Louisiana,  m  a  contest  between  the 
appellants  and  other  parties,  for  other  lands,  have  decided  that 
the  executrix  was  not  authorized  to  convey  the  shares  of  her 
minor  children  by  private  act  (Fletcher  r.  Cavelier,  4  La.  SL 
268;  10  La.  B.,  116,  a  C.) 

But  we  are  relieved  fi^m  the  du^  of  applyin^^  these  decisionS| 
or  inquiring  into  the  validity  of  tne  pleas  of  the  appellees,  1^ 
the  opmion  we  have  formed  concerning  the  jurisdiction  of  tibe 
court  of  chancery  over  the  cause.  The  sixteenth  section  of 
the  judiciary  act  of  1789  declares,  '^that  suits  in  equity  shall 
not  be  su8tain.ed  in  either  of  the  courts  of  the  United  States, 
in  any  case  where  plain,  adequate,  and  complete  remedy  may 
be  had  at  law." 

The  bUl  in  this  cause  is,  in  substance  and  le^  effect,  an 
^ectment  bill.  The  title  apj^ears  by  the  bill  to  be  merely  le- 
{^;  the  evidence  to  support  it  appears  from  documents  acces- 
sible to  either  party ;  and  no  particular  circumstances  are  sta- 
ted, showing  the  necessity  of  the  courts  interfering,  either  for 
preventing  suits  or  other  vexation,  or  for  preventing  an  injus- 
tice, irremediable  at  law.  In  Welby  v.  Duke  of  Kutland,  (6 
Bro.  P.  C,  cas..675,)  it  is  stated,  that  the  general  practice  of 
courts  of  equity,  in  not  entertaining  suits  for  establishing  legal 
titles,  is  founded  upon  clear  reaBons ;  and  tlie  departing  from 
that  practice,  where  there  is  no  necessity^  for  so^  opin^,  would 
be  subversive  of  the  lenl  and  constitutional  distinctions  be- 
tween the  different  jurisdictions  of  law  and  equity;  and  though 
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the  admiflflioii  of  a  par^  in  a  anit  is  oonduaiTe  as  to  matton 
of  fikcty  or  may  depnye  him  of  the  benefit  of  a  priyilege  which^ 
if  insisted  on,  wonld  exempt  him  from  the  junsdiction  of  the 
conrt  yet  no  admission  of  parties  can  dumge  the  law,  or  giTe 
jurisdiction  to  a  court  in  a  cause  of  which  it  hath  no  jurisdic- 
tion. 

Agreeably  hereto,  the  established  and  uniyersal  practice  of 
courts  of  equity  is  to  dismiss  the  plaintiffs  bill,  if  it  appears  to 
be  grounded  on  a  titie  merely  lesal,  and  not  cognizable  by 
tiiem,  notwithstanding  the  defencbnt  has  answered  the  bil]^ 
and  insisted  on  matter  of  title.  In  Foley  v.  BSSi^  (1  Phil.,  899,) 
Lyndhurst,  Lord  Chancellor,  dismissed  a  bill  upon  an  appeal 
from  the  Vice  Chancellor  upon  the  same  grounds.  He  said 
'^  it  was  a  point  of  great  importance  to  the  practice  of  the  court'' 
The  objection  was  not  made  in  the  pleadmgs  n^r  presented  in 
the  decree  bf  the  Vice  Chancellor. 

This  decree  was  affirmed  by  the  House  of  Lords.  (2  H.  L., 
cas.  28.)  The  practice  of  the  courts  of  the  United  States  cor- 
responos  with  tiiat  of  the  chancery  of  Oreat  Britain,  except 
where  it  has  been  changed  by  rule,  or  is  modified  by  local  cus 
cumstances  or  local  oonyenience.  This  court  has  denied  reU^ 
hi  cases  in  equity  where  the  remedy  at  law  has  been  pl^dn,  ad- 
equate, and  complete,  though  the  question  was  not  raised  by 
the  defendants  in  their  pleMings,  nor  suggested  by  the  coun> 
sel  in  their  arguments.  (2  Cr.,  419 ;  7  Cr.,  70, 89 ;  5  Pet,  496 ; 
2  How.,  888.)  In  Parsons  v.  Bedford,  (8  Pet,  488^)  the  court 
insists  on  the  necessity  imposed  on  the  Circuit  Court  in  Lou- 
isiana, to  maintain  the  distinction  between  the  jurisdiction  in 
which  lecal  rights  are  to  be  ascertained,  and  that  where  equi- 
table ri^ts  albne  are  recognised  and  equitable  remedies .  a4- 
ministered. 

'  And  the  result  of  the  argument  is,  that  wheneyer  a  court  of 
law  is  competent  to  take  coenizance  of  a  rieht,  and  has  power 
to  proceed  to  a  judgment  ymich  affords  a  plain,  adequate,  and 
complete  remeay,  without  the  aid  of  a  court  of  equity,  the 
plaintiff  must  proceed  at  law,  because  the  defendant  has  a  con* 
stitutional  rient  to  a  trial  by  jury. 

The  appellants  contend,  that  upon  the  pleadings  and  eyi- 
dence  a  proper  case  for  the  jurisoiction  of  chancery  appears^ 
and  that  the  Circuit  Court  tmto  motu  was  not  warranted  in 
dismicsing  the  bill :  1st  Because  it  is  shown  that  in  1806  the 
children  of  Fleteher  were  minors,  and  they  are  authorized  to 
call  unon  the  defendants  for  an  account  as  guardians.  2d. 
That  tne  defendants  being  entitied  to  the  estate  of  the  executrix 
and  widow,  under  her  conyeyance,  the  plaintifb  can  maintain 
the  bill  for  a  partition.   8d.  That  the  court  of  chancery  is  bet- 
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ter  fitted  to  take  an  account  for  rents,  profits,  and  improve- 
laentB)  and  may  decide  the  question  of  titlo  as  incident  to  ihe 
account    4th.  That  a  multiplicity  of  suits  will  be  avoided. 

There  are  precedents  in  wnich  the  right  of  an  infant  to  treat 
a  person  who  enters  upon  his  estate  with  notice  of  his  title,  as 
a  guardian  or  bailiff  and  to  exact  an  account  in  equity  for  the 
Nofits,  for  the  whole  period  of  his  occupancy,  is  recognised, 
ffilomfield  V.  Eyre,  8  Beav.,  250;  Van  Epps  v.  Van  Deusen,  4 
I^aiM^  64.)  But  in  thpse  cases  the  title  most,  if  disputed,  be 
estabhshea  at  law,  or  other  grounds  of  jurisdiction  must  be 
shown.  In  the  present  case,  tiie  defendants  have  all  entered 
upon  the  lands  since  the  plaintifb  arrived  at  their  miyorily. 
Tnev  are  purchasers  of  adverse  titles  under  which  possession 
has  oeen  maintaincid  for  a  long  period.  The  bill  does  not  rec- 
ognise their  title  to  any  part  of  the  land,  and  there  has  been 
no  unity  of  possession ;  so  that  the  bill  cannot  be  maintain^ 
either  as  a  bill  for  an  account  on  behalf  of  minors  or  for  a  par- 
tition.   (Adams's  Eq.,  see.  229;  4  Rand.  Ya.  R.,  74,  498.} 

Nor  can  the  court  retain  the  bill,  under  an  impression  tnat  a 
court  of  chancery  is  better  adapted  for  the  adjustment  of  tbe 
account  for  rents,  profits,  and  improvements.  The  rule  of  the 
court  is,  that  when  a  suit  for  the  recovery  of  the  possession 
can  be  properly  brought  in  a  court  of  equity,  and  a  decree  is 
given,  that  court  will  direct  an  account  as  an  incident  in  the 
cause. 

But  when  a  party  has  a  riebt  to  a  possession,  which  he  can 
enforce  at  law,  his  right  to  ue  rents  and  profits  is  also  a  lenl 
right,  and  must  be  enforced  in  the  same  jurisdiction.  The  m- 
stances  where  bills  for  an  account  of  rents  and  profits  have 
been  maintained  are  those  in  which  special  grounds  have  been 
stated,  to  show  that  courts  of  law  could  not  give  a  plain,  ade- 
quate, and  complete  remedy.  No  instances  exist  where  a  per- 
son who  had  been  successful  at  law  has  been  allowed  to  me  a 
bill  for  an  account  of  rents  and  profits  during  the  tortious  poa- 
session  held  ajgainst  him,  or  in  which  the  complexity  of  tlie 
account  has  afforded  a  motive  for  the  interposition  of  a  court 
of  chancery  to  decide  .the  title  and  to  acgust  the  account. 

gomier  v.  Fortescue,  8  Atk.,  124;  Barnewell  v.  Barnewell,  8 
d.  P.  C,  24.)    Nor  does  the  case  show  that  a  multiplicity  of 
suits  would  be  avoided,  or  that  justice  could  be  admmistered 
with  less  expense  and  vexation  in  this  court  than  a  court  of 
law. 
.  Decree  affirmed. 
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John  D.  Wolr.  Exsoittob.  Aim  Mabu  B.  L.  Bovaim^  B^ 
boutbdc,  ot  tholfas  a.  bohalm,  dxobabsd,  appbllavtbi  v. 
John  H.  Liwis. 

Wlwn  ft  ftind  b  bronglit  into  eonrt  upon  pfooeedlagi  wider  *  bill  to  fendoM  m 
mortgftge,  it  ii  ftltogutber  inegalar  for  tho  ooui  to  Qid«r  ao  iiiTettig«tlon  into 
the  general  aoeoonte  between  the  attornex  and  hii  client  daring  past  yean,  and 
to  (»der  that  the  attorney  shall  be  paid,  ont  of  the  ftind  in  eonrt,  the  balsaoa 
which  the  master  mar  tfipoh  to  be  due.  The  persons  interested  in  this  decree 
were  not  properly  before  the  court  as  parties. 

This  was  an  appeal  from  the  Distiict  Court  of  the  United 
States  for  the  noithem  district  of  Alabama  sitting  in  eqnitjr. 

The  present  appeal  was  from  a  collateral  decree  of  the  Ihs- 
trict  Oonrt,  nnder  the  following  drcnmstances : 

Lewis  had  been  for  many  years  the  attorney  of  Thoinas  A. 
Bonalds,  the  deceased  testator  of  the  present  appellants.  Li 
the  course  of  his  practice,  he  had  filed  a  bill  m  chanceiT  to 
foreclose  a  mortgage,  and  thus  obtain  payment  of  a  debt  wnioh 
was  due  to  his  dient.  The  money  was  voluntarily  pud,  with* 
out  a  salC)  and  brought  into  court  Lewis  then  claiined  a  lien 
upon  that  fund,  not  only  for  his  professional  services  in  that 
particular  case,  but  also  for  a  general  balance  which  he  alleged 
to  be  due-to  him  from  his  client,  upon  a  general  settlement  of 
accounts  between  them.  At  November  term^  1848,  the  court 
pas^  the  following  order: 

Order  refenina  matkrs  of  aeeofunt  between  Lewis  and  Ma  dknU 
to  the  Stammg  Mastery  io  report^  ^.^  ai  Novembery  1848— -ami 
Order  to  ecnUnue.  '' 

'<  Come  the  parties  by  their  solicitors,  and,  by  their  consent^ 
it  is  ordered  by  the  court  that  all  matters  of  account  be^een 
John  H.  Lewis,  Esq.,  and  his  late  client,  the  said  Thomas  A* 
Bonalds,  deceased,  and  between  the  said  John  H.  Lewis  and 
the^aid  John  I).  Wolfe,  executor,  and  Maria. D.  L.  Ronalds^ 
executrix,  of  the  last  will  and  testament  of  the  said  Thomas  A* 
Bonalds,  deceased,  be  referred  to  the  standing  master  in  chan- 
ceiy;  and  it  is  farther  ordered,  that  said  master  report  a  state* 
ment  thereof,  and  of  all  his  proceedings  relative  thereto,  to  the 
next  term  of  this  court  And  it  is  mrther  ordered,  that  this 
cause  be  continued*'' 

Under  this  order,  the  master  went  into  a  detailed  examina- 
tion of  all  the  transactions  between  Lewis  and  his  client  for 
many  preceding  years,  and  made  the  report  which  is  men- 
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Honed  in  fhe  opinion  of  the  court    From  Hub  report^  when 
eonfinned  by  Ihe  conrt,  the  present  appellaQts  app^ed. 

The  caee  was  aamied  b^  Mr.  Thomas  for  the  appellantSi  and 
by  Mr.  Beoerdy  Jolmscn^jr.j  and  Mr.  Beverdy  JokMonj  for  the 
appellee. 

The  argaments  being  ehiefty  directed  to  the  merits  of  the 
cascL  into  which  this  court  did  not  enter,  it  is  not  deemed  ad- 
Tisaole  to  insert  them. 

Mr.  Justice  MoLEAN  deliyered  the  opinion  of  the  conrt 

This  is  an  appeal  from  the  District  Court  for  the  nortibem 
district  of  Alabamii. 

The  bill  was  filed  to  foreclose  a  mortea^  given  to  secore 
the  payment  of  $12,000.  Pimnents  on  uiis  debt  were  made» 
amonntinjK  to  the  sum  of  $8,527,  the  last  payment  being  made 
tile  9th  of  October,  1889.  An  account  was  prayed,  and  that 
the  mortgaged  premises  misht  be  sold. 

A  supplemental  biU  was  filed  the  80th  of  November,  1848» 
stating  tnat  the  last  instalment  of  the  mortga^  debt  had  be- 
come due,  and  prayinjg  that  the  premises  might  be  sold  to 
satisfy  that  payment  afio.  ' 

The  answer  admitted  the  allegations  of  the  bill,  but  claimed 
an  additional  credit  of  $600  on  the  mortgage.  On  the  28d  of 
May,  1844,  a  final  decree  was  entered,  directing  a  sale  of  the 
mortou^  premises  to  pay  the  amount  due,  stated  to  be 
$10,077.68,  with  interest  to  the  time  of  sale.  Afterwards,  at 
November  term,  1848,  the  commissioner,  who  had  been  ap- 

Kinted  to  make  the  sale,  returned  that  Ook.  the  defendant, 
d,  without  sale  of  the  property,  paid  him  the  balance  dife 
imder  the  decree,  after  deducting  certain  payments  made  be* 
fore  his  appointment,  which  amounted  to  the  sum  of  $6,818.47, 
which  was  brought  into  court 

At  that  term  an  entry  in  the  cause  was  made,  by  consent  of 
the  solicitors  of  the  parties,  that  all  matters  of  account  between 
John  H.  Lewis  and  his  late  client,  Thomas  A.  Bonalds,  de- 
ceased, and  between  the  said  Lewis  and  John  D.  Wolfe^  exec- 
utor, and  Maria  D«  L.  Bonalds,  executrix,  of  the  last  will  and 
testament  of  Thomas  A.  Ronalds,  be  referred  to  the  standing 
master  in  chancery,  "who  was  directed  to  report  a  statement 
thereof^  and  of  all  his  proceedings  relative  thereto,  to  the  next 
term  of  the  court'*  * 

At  Noyember  term,  1850,  the  master  filed  his  report,  which 
was  exceedingly  voluminous— covering  more  than  two  hundred 
and  siziy  pages  of  the  record. 
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The  master  states  an  aocotmt,  in  which  he  charges  Lewis 
wiHi.all  sums,  and  interest,  from  the  time  he  became  cbaiffe* 
able  up  to  the  date  of  the  report,  25th  of  November,  1850, 
amounting  to  the  sum  of  $68,461.71.  !^e  shows  the  amount 
of  credits  clumed  by  Lewis,  to  same  date,  amounting  to  the 
sum  of  $55,966.82.  Exceptions  were  filed  to  this  report  by 
both  parties;  and  at  May  term,  1854,  the  court  made  a  final 
decree  on  the  master's  report;  in  which  is  set  out  the  manner 
in  which  the  controversy  arose,  and  referring  to  the  order  of 
November  term,  1848,  founded  upon  the  motion  in  the  C!oz 
case,  to  remove  Jjewis  from  his  capacity  as  attorney,  so  as  to 
procure  the  pavment  to  the  complainants  directiy  of  the  pro- 
ceeds under  the  decree  brought  into  court.  And  the  court 
states  that  it  considers  the  proceedings,  as  .presented,  not 
witiun  its  cognizance,  inasmuch  as  no  writ  had  been  issued 
as  between  these  parties,'  no  bill  filed,  and  no  suit  in  any  fi>rm 
commenced  ;^^ere  was  no  allegation  or  charge  on  the  one 
side,, or  response  or  denial  on  the  other;  nor  was  the  matter 
collateral  to,  or  ^wing  out  of,  any  case  pending. 

On  considen^tion,  the  court,  though  disposed  to  strike  tiie 
matter  from  the  docket,  yet  decreed  that,  as  a  lar;ee  sum  of 
money  had  been  paid  in  under  its  order,  it  must  oe,  in  the 
language  of  the  court,  in  some  way  pidd  out;  and  the  ezcep* 
tiotis  to  the  master's  reports  were  overruled,  and  the  same  was 
confirmed;  and  thcmarshaL  as  receiver,  was  ordered  to  pay 
over  to  Lewis  the  sum  of  94,886.42  of  the  proceeds  in  his 
hands,  and  the  residue,  $8,982.05,  he  was  directed  to  pay  to 
the  complainants.  From  this  decree  the  ccnplainants  ap- 
pealed. 

This  was  an  irregular  proceeding,  and  without  the  authorily 
of  law.  The  bill  was  filed  oririnally  against  Bartley  Cox,  the 
defendant,  against  whom  the  oecree  for  the  sum  of  $10,077.68 
was  entered.  This  being  done,  Lewb  prdcured  an  order  for 
his  dismissal  from  the  case,  that  he  might  bring  up  an  account 
a^nst  Thomas  A.  Ronalds  in  his  lifetime,  and  his  executors 
since  his  decease,  for  professional  services.  And  this  was  done 
without  tiie  form  of  suit,  or  the  matter  having  any  relation  to 
the  ease  before  the  court  And  when .  it-  is  considered  that 
Bonalds  was  a  citizen  of  New  York,  md  that  his  representa- 
tives are  citizens  of  New  York,  and  do  not  seem  to  nave  had 
ajiy  notice  of  this  illegal  procedure,  it  can  receive  no  sanction 
fix>m  this  court 

It  Ib  contended  that  Lewis,  as  counsel,  had  a  right  to  receive 
and  receipt  for- moneys  in  the  case;  and  whether  he  was  enti- 
tied.to  reserve  any  portion  thereof  or  not^  can  be  properly  tested 
only  by  a  bill  filed  oy  the  appellant!  against  him  to  account 
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But  the  whole  prooeeding  in  behalf  of  Lewis,  as  against  the 
complainants,  was  irregolar  and  void,  the  ooort  having  no 
jnrisdiction  of  the  matter.  The  order  was  of  no  importance 
that  the  decreed  should  be  without  prejudice  to  either  parly, 
and  not  pleadable  in  bar  to  any  subsequent  litigation  between 
tiliem  upon  the  same  subject-matter,  as  the  proceedings  were 
iuYalid.  But,  as  regards  the  complainants,  it  was  error  in  tiie 
court  to  order  any  part  of  its  origmal  decree  in  their  &yor  to 
be  paid  to  one  who  was  not  i>roperly  before  it  as  a  party.  For 
this  purpose,  neither  complainants,  nor  the  defendant,  Lewis, 
were  before  the  court,  or  amenable  to  its  jurisdiction.  The 
decree  is  therefore  reversed,  with  costs.  And  the  court  direct 
tiust  an  order  be  transmitted  to  the  CSrcuit  Court,  to  require 
the  defendant,  Lewis,  to  pay  over  any  money  received  by  him 
under  the  decree  to  the  proper  officer  of  the  court,  that  it  may 
be  paid  to  the  complainants. 
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Thf  i|ipellato  juriadiction  of  thif  oourt  onlj  indndM  caiet  where  the  Jadgmeat  or 

decree  of  the  Circuit  Court  ii  fineL 
In  efaABcenr,  %  decree  li  interlocatotj  wheneTer  an  Inquiry  m  to  matter  of  law  or 

fhet  If  dlracted,  preparatory  to  a  final  deeldon. 
But  when  a  decree  finaUj  deddei  and  dispoeei  of  the  whole  merita  of  the  cauM| 

and  resenres  no  flirther  queetloni  or  directions  for  the  Ibture  Judgment  of  tho 

court)  lo  that  It  win  not  be  necestaiy  to  bring  the  cauae  again  before  the  court 

for  ite  final  dedaion,  It  la  a  final  decree. 
Therefore,  where  a  eaae  waa  referred  to  a  maater,  to  take  an  account  of  renta  and 

proAta,  ^.,  upon  eyidence,  and  from  an  examination  of  the  partiea,  and  to  make 

or  not  to  make  allowancea  affecting  the  righta  of  the  parties,  and  to  report  hia 

reaulta  to  the  court,  thia  waa  not  a  final  decree. 
The  preceding  caaea  upon  thia  aubject,  examined. 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  district  of  Arkansas,  sitting  in  chancery. 

The  bill  was  filed  by  William  Bussell  against  Boswell  Beebe, 
Mary  W.  W.  Ashley,  Heniy  C.  Ashley,  William  E.  Ashley, 
George  C.  Watkins,  and  Maiy  A.  Freeman,  praying  that  they 
might  be  ordered  to  convey  to  the  complainant  certain  pieces 
of  property,  which,  it  was  alleged,  they  fraudulently  withheld 
from  him,  and  account  for  the  rents  and  profits. 

The  Circuit  CouH  decreed  that  the  defendants  should  exe- 
cute certain  conveyances,  surrender  possession,  and  then  pro- 
ceeded to  refer  the  matter  to  a  master,  with  the  instructions 
which  are  stated  in  the  opinion  of  the  court  The  defendants 
i^pealed  to  this  court 
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It  was  Bubmittod  bv  Jfr.  iMormot  for  the  appellaatBy  and 
Jfi*.  jratie  tot  the  appellee. 

Mr.  Justice  WAYHB  delivered  the  opinion  of  the  court 
This  IB  an  appeal  from  the  Circuit  Court  of  the  United  Stetes 
for  the.  district  of  Arkansas. 

We  find,  from  our  examination  of  the  record,  that  the  d^ 
cree  from  which  this  appeal  has  been  tdcen  is  not  final,  within 
the  meaning  of  the  acts  of  Congress  of  1789  and  1838.  It 
wiU  therefore  be  dismissed  for  a  want  of  jurisdiction.  The 
light  of  appeal  is  conferred,  defined,  and  reflated,  by  the  see* 
ond  section  of  the  act  of  March  2d,  180§,  which,  howerer, 
adopts  and  aj^plies  the  reflations  prescribed  by  the  22d,  28d, 
and  24th  sections  of  the  judiciary  act  of  the  2lth  Beptembw, 
1789,  ch.  20,  ifespectine  writs  of  error;  The  language  of  botii 
is,  that  final  judgmenS  and  decre»es,  rendered  in  any  circuity 
ftc.,  &c,  maj7  be  reviewed  in  the  Supreme  Court,  where  the 
matter  in  dispute,  exclusive  of  costs,  shall  exceed  the.  sum  or 
Talue  of  two  thousand  dollars.-.  It  has  been  the  object  of  this 
court  at  air  times,  though  an  accidental  deviation  may  be 
found,  to  restrict  tne  cases  which  have  been  brought  to  this 
cour^  either  bv  appeal  or  by  writ  of  error,  to  those  in  which 
the  rights  of  the  parties'haye.beeh  fully  and  finally  determined 
by  judgments  or  decrees  in  the  court  below,  whether  they 
were  cases  in  admiralty,  in  equitv,  or  common  law.  In  the 
case  of  the  Palmyra,  (10  Wheat.,  502,)  where,  in  a  libel  fo^atoi^ 
tious  seizure,  restitution  with  costs  and  daxmtfes  had  been  de- 
creed, but  the  damages  had  not  been  assessed  this  court  held 
that  the  decree  was  not  final,  and  dismissed  the  appeaL  It 
said,  ^'  the  decree  of  the  Circuit  Court  was  not  final  in  tne  sei^ 
of  the  act  of  Congress.  The.damages  remaiiiundiaiposed  ofy  and 
an  appeal  may  stSlUe  upon  thai  pari  of  the  deerft  awarding  damages. 
The  whole  cause  is  not,  tiierefore,  finally  deteormined  iii  the 
Circuit  Court,  and  we,  are  of  the  opinion  tiiat  the  cause  cannot 
be  divided  so  as  to  brine  up  distinct  parts  of  it.'^  This  court 
also^  ruled,  in  Bxy>wn  v.  Swani^  (9  Peters,  1^  that  a  decree  en- 
joining a  judgment  at  law  taxing  a  sum  which  remained  to  be 
ascertained  with  precision  was  not  final,  to  permit  an  appeal 
from  it.  We  mi^t  multiply  citations  firqm  tne  reports  of  this 
court,  to  dhow  its  caution  upon  this  subject  We  feel  very  con- 
fident no  case  has  been  dcicided  by  it,  when  }he  question  of  the 
finalit]^  of  a  decree  or  judnnent  has  been  brought  to  its  notice, 
in  which  the  distinction  between  final  and  interlocutorv  de- 
crees has  not  been  regarded  ap  it  was  meant  to  be  by  the  legis- 
lation of  Congress,  and  as  it  was  understood  by  the  courts  in 
England  and  m  tms  country,  bdbre  Congress  acted  upon  the^ 
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Bolyect  A  decree  is  understood  to  be  interlocutory  whenever 
an  inquiry  as  to  matter  of  law  or  fiu^  is  directed,  j^reparatory 
to  a  final  dedsion.  (1  New.,  822.)  And  we  find  it  stated  in 
the  second  volume  of  Perlans's  i)aniers  Chancery  Practice, 
1198,  "that  the  most  usual  jground  for  not  making  a  perfect 
decree  in  the  first  instance,  is  the  necessity  which  firequently 
exists  for  a  reference  to  a  master  of  the  court,  to  make  inquiries, 
or  take  accounts,  or  sell  estates,  and  a^ust  other  matters  which 
are  necessary  to  be  disposed  of^  before  a  complete  decision  can 
be  come  to  unon  the  subjectrmatter  of  the  suit."  When  a  de- 
cree finidly  decides  and  disposes  of  the  whole  merits  of  the 
cause,  and  reserves  no  further  questions  or  directions  for  the 
fhtore  judgment  of  the  court,  so  that  it  will  not  be  necessary 
to  brine  the  cause  a^n  before  the  court  for  its  finflfl  decision, 
it  is  a  mial  decree,  it  is  thie,  a  decree  may  be  final,  although 
it  directs  a  reference  to  a  master,  if  all  the  consequential  di- 
rections depending  upon  the  result  of  die  master's  report  are 
contained  in  the  &cree,  so  that  no  further  decree  of  ^e  court 
wiU  be  necessary,  upon  the  confirmation  of  flie  report^  to  owe 
the  parties  the  entire  andfuU  benefit  of  thepremaua  decision  of  the 
ecurL    (IJUls  v.  Hoag,  7  Paige,  18.) 

Testing,  then,  this  decree  l)y  the  citations  Just  given,  firom 
Damel's  Chttnceiy  Practice,  from  the  case  of  Milb  v.  Hoag, 
our  inquirv  is,  whether  farther  action  of  the  court  in  the  na- 
ture of  a  decree  would  not  be  necessary  to  give  to  the  defend- 
ant in  error  the  benefit  of  the  ^^  rents  and  profits  received  by 
the  defendants  in  the  court  below,  or  which  could  or  ought  to 
have  been  received  by  them,  or  any  of  them,  for  any  part  of 
the  premises,"  which  it  had  directed  the  defendants  to  surren- 
der to  the  complainant;  and  whether  the  court's  direction  to 
the  master,  how  he  should  take  the  accounts  of  rents  and  prof- 
its, and  that  no  allowances  were  to  be  made  by  the  master  for 
improvements  which  the  defendants  had  made,  and  that  no 
account  of  rent  was  to  be  taken  upon  permanent  and  valuable 
improvements  erected  by  them,  do  not  involve  rights  in  the 
respective  parties,  and  a  pecuniary  uncertainty  in  re&pect  to 
the  sum  to  be  paid  by  the  defendant,  which  are  onlv  made 
certain  and  operative  by  a  decree  of  the  court  upon  tne  mas- 
ter's report  The  court's  direction  was,  ^Hhatitbe  referred 
to  the  master,  to  take  an  account  of  the  rents  and  profits  re- 
ceived, or  which  could  and  ought  to  have  been  received,  b]^  the 
defendants,  or  any  of  them,  for  any  part  of  the  said  premises ; 
that  he  take  such  an  account  distnoutively  as  to  the  said  Ash- 
ley and  Beebe.  in  the  lifetime  of  Ashley,  and  as  to  his  heirs 
since  his  deatn,  and  as  to  said  G.  C.  Walker  since  his  pur- 
diaaes;  that  lie  make  no  allowances  for  improvements  made 
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by  them,  or  eitSier  of  them,  and  take  no  aooonnt  of  rent  upon 
pennanentand  valuable  improvementB  erected  by  them;  and 
that  he  report  to  the  conrthere,  at  1]ie  next  term  tiiereo£  And 
it  is  further  ordered,  &c.,  that  tiie  defendimts  do  jMiy  the  coetB 
of  this  suit"  Thus  leaving  a  sum  to  be  ascertained  with  pre- 
cision hj  the  master  from  Afferent  elements,  firom  which  he  is 
directed  to  make  up  the  account^  and  Hiose  not  merely  conse- 
quential from  the  previous  directions  of  the  decree.  Further, 
a  decree  from  which  an  appeal  may  be  tdcen  must  not  only  be 
final,  but  it  must  be  one  m  which  the  matter  in  dipiite,  ezdu- 
Idve  of  costs,  shall  exceed  the  sum  or  value  of  two  thousand 
dollars.  The  value  of  the  subject-matter  in  controversy  may 
be  shown  from  the  record,  or  by  evidence  afiunde,  when  it  is 
disputed;  a;id  in  this  case  the  record  discloses  that  to  be  such 
as  would  give  the  court  jurisdiction ;  but  the  decree  also  shows 
that  a  sum  is  still  unascertained  between  the  parties,  which 
may  or  may  not  exceed  two  thousand  dolliuB,  and,  if  it  doea^ 
which  may  be  the  subject  of  another  appeal.  The  object  or 
the  law,  and  the  interpretation  of  it  by  uiis  court,  is  to  prevent 
a  case  from  coming  to  it  from  the  courts  below,  in  which  the 
whole  controversy  has  not  been  determined  finally,  and  that 
the  same  may  be  done  in  this  CQurt  We  say,  '^in  which  the 
whole  controversy  has  not  been  determined.*'  Wherever  it 
has  been,- and  mmisterial  duties  are  only  to  be  performed^ 
though  that  be  to  ascertain  an  amount  due,  the  decree  is  finaL 
ButHhe  reference  of  a  case  to  a  master,  to  take  an  account 
upon  evidence,  and  from  the  examination  of  the  parties,  and 
to  make  or  not  to  make  allowances  affecting  the  rights  of  the 
parties,  and  to  report  his  results  to  the  court,  is  not  a  final  de- 
cree; because  his  report  is  subject  to  exceptions  from  either 
side,  which  must  be  brought  to  uie  notice  of  the  court  before 
it  can  be  available.  It  can  only  be  made  so  by  the  courts  over- 
ruling tiie  exceptions,  or  by  an  order  confirming  the  report^ 
witii  a  final  decree  for  its  appropriation  and  payment.  We 
have  just  said  the  decree  is  final  when  ministerial  duties  are 
only  to  be  done  to  ascertain  a  sum  due.  The  case  of  Bay  v. 
Law,  in  8  .Cranch,  179,  is  an  instance  It  was  then  rulea  by 
this  court,  that  a  decree  for  a  sale  imder  a  mortgage  is  such  a 
final  decree  as  may  be  appealed  from.  Afterwards,  when  that 
case  was  cited  in  the  case  of  the  Palmyra,  (10  Wbeat,  602,) 
Marshall,  Chief  Justice,  said  for  the  court:  ^*In  that  cas^ 
which  was  an  appeal  in  an  equity  cause,  there  was  a  decree  of 
foreclosure  and  sale  of  the  mortgaged  property.  The  sale 
could  only  be  ordered  after  an  account  taken^  or  the  sum  due 
on  the  mortgage  ascertained  in  some  other  way.  And  the 
usual  decree  is,  that  unless  the  defendant  shall  pay  that  sum  in 
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A  giyen  time^  the  estate  shall  be  sold.  The  decree  of  sale, 
therefore^  is  in  such  a  case  final  npon  the  rights  of  parties  in 
eontroversy,  imd  leaves  ministerial  duties  only  to  be  perform* 
ed."  In  sach  a  case,  the  direction  is  but  a  consequence  of  the 
decree,  apd  no  further  decree  is  necessaiy.  So  a  decree  upon 
the  coming  in  of  the  master's  report  on  a  bill  for  specific  per- 
formance, ascertaining  the  quantily  of  land  to  be  conyeyed, 
and  the  balance  of  money  to  oe  paid,  and  that  tiie  conveyance 
should  be  executed  on  such  balance  beine  tendered,  is  a  final 
decree.  (Navis  v.  Waters,  1  John.  Ch.,  €o.)  But  in  the  last 
case  cited,  it  would  not  have  been  final  if  tne  decree  bad  not 
directed  the  conveyance  of  the  land  upon  the  sum  found  by 
•the  master  being  tendered. 

It  has  been  supposed  that  this  court  did  not  apply  its  pres- 
ent interpretation  of  the  laws  regulating  appeal  in  the  cases  of 
"^ '"  ig  V.  Bank  of  the  United  States,  (18  Peters,  6,)  of 


Ifichaud  V.  Girod,  (4  How.,  608,)  and  in  Forgay  et  b1.v.  Con- 
rad, (in  6  Howard,  201.)  it  is,  however,  not  so.  Whitini^s 
case,  m  that  part  of  it  relating  to  appeals,  was  only  what  this 
court  had  said  in  Bay  v.  Law,  m  the  case  of  the  Palmyra,  be- 
fore .  cited,  that  a  decree  of  foreclosure  and  sale  is  final  upon 
the  merits  of  the  controversy,  and  an  appeal  lies  therefrom.  In 
3fichaud  V.  Girod,  no  such  point  was  made  in  the  argument 
of  it,  nor  touched  uppn  in  the  opinion  of  the  court  In  For^ 
.ffaVs  case,  it  was  made  upon  the  decree  ^ven  bv  the  court 
Delow,  and  it  was  a^jndged  by  this  court  to  be  nnal  to  give 
this  court  jurisdiction  <?  it  But  it  was  so,  upon  the  ground 
that  the  whole  merits  of  the  controversy  between  the  parties 
had  been  determined,  thai  execution  had  been  awarded^  and  that 
the  case  had  been  referred  to  the  master  merely  for  the  pur- 
pose of  acyustinff  the  accounts.  The  fitct  is,  the  order  of  the 
court  in  thai  case  for  referring  Utoa  master  uxis  pectdiary  making 
it  doubtful,  if  it  coula  in  any  way  control  or  qualify  the  ante- 
cedent decree  of  the  court  upon  the  whole  merits  of  the  con- 
troversy, or  modify  it  in  any  way,  excq)t  upon  a  petition  for  a  re- 
heouing.  We  refer  to  the  case,  however,  with  confidence,  to 
show  that  the  reasoning  of  the  opinion  is  cautionary  upon  the 
subject  of  bringing  appeals,  and  confirmatory  of  what  we  have 
said  in  this  case.  We  dismiss  the  case,  the  court  not  having 
jurisdiction  of  the  appeal. 
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TXBBNOB  FaERBLLT,  EdWARD  O.  MoRTOK,  KT  AL.,  TT»Tim  aVB 
IlBPRESBNTATiyBS  OF  FrBDKRIO  NoTRIBS,  ApPSUiAIITS,  V.  WlL- 
LIAM  W*  WOODFOLK. 

The  role  with  revpect  to  final  and  interioentoiy  decreea,  which  is  applied  to  tho 
preceding  caee  of  Beebe  et  aL  e.  Bnsaell,  again  affirmed  and  applied. 

This  was  an  appeal  from  the  Oircoit  Court  of  the  United 
States  for  the  eastern  district  of  Arkansas,  sitting  in  chanceiy. 

The  bill  was  filed  by  Woodfolk,  a  citizen  of  Tennessee^ 
against  the  heirs  and  representatives  of  Frederic  Kotribe  and 
ouiers,  for  the  purpose  of  obtaining  a  titie  to  certain  lands. 
The  court  decreed  that  the  defen&nts  should  procure  the 
le^l  extinguishn^ent  of  the  lien  and  encumbrance  which 
existed  upon  the  lands,  and  convey  them  to  the  complainant. 
The  decree  also  contained  a  reference  to  a  master,  with  the 
instructions  which  are  stated  in  the  opinion  of  the  court  The 
defendants  appealed  to  this  court 

The  case  was  submitted  by  Mr.  Pike  for  the  appellants,  and 
Mr.  Meigs  for  the  appellee* 

Mr.  Justice  WAYI^  delivered  the  opinion  of  the  court 
This  case  having  been  submitted  to  uie  court  upon  printed 
arguments,  we  find  from  an  examination  of  the  record  tnat  the 
appeal  has  been  prematurely  taken  from  an  interlocutory  and 
not  a  final  decree. 

After  reciting  such  facts  in  the  case  as  the  court  deemed  to 
be  necessary  for  understanding  the  subject-matter  of  con- 
troversy, and  the  court's  directions  in  respect  to  the  riehts  of 
the  complainant,  the  court  then  orders  that  the  cause  SoaU  be 
referred  to  the  clerk  of  the  court  as  a  special  master  in  chancerr, 
to  take  and  state  an  account  of  the  sum  for  which  the  lanos 
are  bound  under  the  mortage  exhibited  in  tho  pleadings  in 
the  cause;  and  also  to  t&e  and  state  an  account,  showii^ 
what  money  and  property  Morton  and  his  wife,  and  Mary  T. 
Notribe,  widow  oi  Frederic  Notribej  have  severally  received, 
and  are  entitled  to  receive,  which  were  of  the  estate  of  Frederic 
Kotribe  at  the  time  of  his  death ;  and  a  further  account,  show- 
ing what  portion  of  said  estate,  if  any,  remains  to  be  adminis- 
tered, setting  forth  all  particulars  thereof  as  far  as  practicable^ 
and  if  necessary  to  the  due  execution  of  this  order.  And  the 
master  is  directed  to  call  for  and  examine  on  oath  any  of  the 
parties  to  this  suit,  and  also  to  take  testimony  of  witnesses 
touching  any  of  the  matters  aforesaid,  and  to  make  report  to 
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ihiB  court.  This  is  so  obviously  an  interloeutorjr  decree,  that 
we  do  not  think  it  necessary  to  examine  it  in  detail,  to  show 
iSbMk  a  ftarther  and  final  decree  is  necessary,  to  eiye  to  the  oom- 
plahumt  any  of  the  advantages  to  which  the  court  in  its 
previous  directions  has  declarM  him  to  be  entitled* 

For  the  reasons  j^ven  in  the  opinion  in  the  case  of  Boswell 
Beebe  et  aL,  appellants,  v.  William  Bussdl,  we  therefbre 
direct  this  cause  to  be  dismissed  for  want  of  junsdiction* 


AacHiBAU)  Babcock,  AppxLLANt,  9.  Edward  Wtxav. 

Pkibl  cffidanee  If  ftdmiarible  to  iliow  that  a  oonT^jruice  of  praporty,  obtolnto  vpoft 
tlio  ftoo  of  it|  WM  reaUj  a  mortftg^  or  doed  of  tnut 

la  tha  praaent  caaa,  parol  aridaaca,  takaa  in  eo^fanctioa  with  oonoboratlng 
dictimitancai,  ihows  that  tha  dead  wag  not  inlendad  to  ba  abadata. 

Tha  fftatnta  of  Umitatlonf  is  noC  applicable,  becanae  the  poiiewion  was  not  adrana. 
80|  also,  tha  trostaa  is  not  protaetad  bj  tha  statnte,  althoogfa  ha  sold  tha  land 
and  raeaiTed  the  proceeds  siz  jears  before  the  bill  was  filed,  becansa  it  was  his 
daty  to  i^ply  those  proceeds  to  the  redaction  of  the  interest  and  principal  of  tha 
debt  dae  to  him  when  the  deed  was  made. 

pb.  Cmr  Josnoa  Tajtit  axd  Mb.  Jubtioi  Damiu  did  ate  sir  nr  tbhi  qavib.] 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  district  of  Massachusetts,  sitting  in  equity. 

The  bill  was  filed  b^  Edward  Wyman,  a  dtiaen  of  lussouri, 
and  an  assigpee  of  llehemiah  Wyman,  by  a  deed  of  convey- 
ance made  m  1858.  The  fitcts  of  the  case  are  particularly 
stated  in  the  opinion  of  the  court,  and  need  not  be  repeated. 

The  decree  of  the  Circuit  Court  was  as  follows,  viz : 

This  case  having  been  heard  on  the  bill  of  complaint  filed 
therein,  and  upon  the  answer  of  the  defendants  thereto,  and 
upon  the  i>roof  exhibited  by  the  respe<?tive  parties,  and  the 

Sarties  having  been  heard  by  their  counsel,  tbJs  court  doth 
eclare  the  conveyance  of  Nehemiah  Wyman  to  said  defendimt,. 
bearing  da^e  the  twentieth  day  of  November,,  in  the  year  one 
thousand  eight  hundred  and  twenty-eight,  to  have  been  a 
mortgage  to  secure  the  debts,  the  amount  whereof  is  named 
in  said  deed,  as  the  consideration  of  the  same ;  and  that,  at 
the  times  of  the  sales  of  the  lands  in  said  conveyance  set  forth. 
bjf  the  defendant,*  the  assignor  of  the  complainant  had  the 

2ht  to  redeem  the  same ;  and  doth  declare  that  the  absolute 
BS  and  conveyances  by  defendant  of  said  land  to  bona  fide 
purchasers  for  valuable  consideration,  without  notice,  was  a 
constructive  frirad  upon  the  rights  Qf  tne  assignor  of  complain* 
ant;  and  that  therefore  he  became  entitieo,  aa  against  th^ 
VOL.  xiz.  19 
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defendant  personally,  to  an  account  of  the  valne  of  the  land 
and  of  the  rents  and  profits  thereof^  and,  after  dedncting  Hue 
amount  of  principal  and  interest  due  said  defendant,  to  the 
payment  of  the  balance;  and  doth  deciare  that  the  complain- 
ant, as  assignee,  has  succeeded  to  those  rights. 

And  saia  cause  having  been  referred  to  a  master,  to  take  the 
necessary  accounts,  in  pursuance  of  the  foregoing  dechuration 
of  tins  court,  and  said  master  having  made  his  report  in  the 
premises,  and  the  same  being  duly  considered  and  the  respect- 
ive parties  heard  therein,  this  court  doth  order  and  decree  tiiat 
there  be  paid  by  said  defendant  to  said  complainant  the  smn 
of  twelve  thousand  and  sixty-seven  dollars  and  nine  cento, 
together  with  costs  taxed  at  four  hundred  and  sixly-nine 
dollars  and  seventy-four  cents. 

Babcock  appealed  to  this  court 

l?he  case  was  ar^ed  by  Mr.  Lorbig  and  Mr.  Menmn  for  the 
appellant,  and  by  Mr.  BarUeU  for  the  appellee. 

The  reporter  can  notice  oulv  that  ^art  of  the  arguments  of 
counsel  Tniich  related  to  the  admissibility  of  parol  evidence  in 
this  case,  to  establish  that  the  deed,  absolute  in  its  terms,  was 
intended  to  operate  only  as  a  mortgage. 

The  counsel  for  thd  appellant  treated  this  point  in  the 
£>Uowing  manner: 

L  The  first  question  is,  whether,  under  the  circumstances 
t)f  this  case,  it  is  competent  to  show,  by  parol  evidence,  that  a 
deed  absolute  in  terms  was  intended  to  operate  only  as  a  mort- 
^^e.  The  respondent  contends  that  it  is  not  competent,  but 
IS  in  direct  violation  of  the  statute  of  frauds. 

The  well-settled  rule  in  equity  is,  that  it  is  not  competent 
to  show  by  parol  evidence  that  an  absolute  deed  was  intended 
onW  as  a  mortgage,  except  upon  the  ground  that  the  written 
defeasance  was  omitted  \>y  firaud, .  accident,  or  mistake.  (1 
fitor^  Ea.  Jur.,  sees.  158,  154,  155,  156;  4  Kent's  Com.,  142.) 

It  is  clear,  u&on  the  facts,  that  a  written  defeasance  was  not 
omitted  through  any  accident,  mistake,  ignorance,  or  fraud. 

On  the  contrary,  the  parties  executea  all  the  papers  they 
intended  to,  and  tiie  form  of  the  conveyance  was  precisely 
what  they  intended  it  should  be.  (Hunt  v.  Bousmanier  iS 
Ex'rs,  1  Feters,  1.) 

According  to  the  testimony  of  both  Nehemiah  and  William 
Wyman,  the  present  conveyance  was  in  exchange  for  the 
mortgages  which  the  said  !Nehemiah  had  previously  riven  to 
the  respondent  and  Francis  Wyman,  the  parties  well  knowing 
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the  distinction  between  the*  two  fonns  of  oonyeyance,  and 
their  diffiarent  legal  eflfoct 

It  is  also  cerUiin,  upon  their  evidence,  that  no  defeasance 
was  contemplated,  and  that  it  was  not  omitted  through  any 
fraad  of  .the  respondent,  or  throagh  any  misapprehension,  by 
Nehemiali  Wyman,  of  the  nature  or  ef»ct  of  )us  deed. 

The  proposition,  therefore,  which  the  complainant  mnst 
wiRintAm  in  this  case  is.  that  it  is  competent^  by  parol  evidence 
of  the  admissions  of  the  grantee  at  the  time  tne  conveyance 
was  maCde,  to  convert  an  absolute  deed  into  a  mortoagei 
al&ough  the  grantor,  well  knowing  their  different  legal  ^Eect| 
deliberately,  and  in  defiance  of  the  statute,  gave  an  absolute 
conveyance. 

Such  a  proposition  is  not  warranted  by  the  dedsions,  and  is 
entirely  subversive  of  the  statute  of  frauds. 

The  fraud  against  which  equity  relieves,  is  not  the  reftisal 
of  one  of  the  parties  to  acknowledge  or  perform  a  void  parol 
contract,  the  parties  having  voluntarily  assumed  the  risk  of 
the  statute— but  it  relieves  where  the  tKsrties  did  intend  to'put 
their  contract  into  writing,  conformably  to  the  statute,  and 
have  filled  to  do  so,  through  the  fraud  of  one,  or  by  mutual 
mistake. 

''Where  there  is  no  fitrnd,  and  the  part^  relies  upon'tiie 
honor,  word,  or  promise^  of  the  defendant,  thf  statute  maldnff 
that  promise  void,  equitjr  "^1  not  interfere.''  HJord  Har£ 
wicke,  in  Montacute  v.  liuxwell,  1  P.  Wms.,  ^8.)        .   ": 

To  extend  the  doctrine  beyond  this,  and  to  allow  a  party  to 
offer  parol  evidence  of  an  agreement,  on  the  ground  mat  the 
mere  reftisal  to  acknowle&e  or  perform  tiiat  agreement 
(which  the  statute  itself  declares  is  void)  is  such  a  fraud  as 
will  avoid  the  statute,  and  render  the  parol  evidence  compe- 
tent, amounts  to  a  ju<Ucial  repeal  of  the  statute. 
«TJpon  this  ground,  there  can  be  no  case  to  which  the  statute 
of  frauds  can  possibljr  apply. 

The  fiUacy  of  this  tneorj^  is,  that  it  admits  the  evidence 
prohibited  by  the  statute,  for  tiie  purpose  of  first  proving  a 
fraud  by  proving  a  reftisal  to  perform  a  parol  agreement,  and 
then  uses  that  traxid  as-  the  reason  for  admittmg  the  parol 
evidence  to  prove  the  agreement 

To  allow,  then,  the  complainant,  under  the  circumstances 
of  the  case,  to  control  the  legal  effect  of  the  conveyance  of 
ITehemiah  Wyman  to  the  respondent,  by  parol  evidence  of  his 
declarations  or  admissions  made  at  the  time  the  deed  was 
executed,  would  violate  the  statute  of  fiuuds,  and  would  also 
be  contrary  to  the  decided  woisht  of  authority. 

In  England,  it  has  been  uniformly  held  that  parol  evidence 
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was  inadmissible,  except  to  show  that  the  defeasance  was 
omitted  through  fraud,  accident,  or  mistake.  (Walker  v. 
Walker,  2  Atk.,  99;  Young  v.  Peachy,  2  Atk.,  257;  Jones  v. 
Statham,  8  Atk.,. 889.) 

And  the  great  preponderance  of  authority  in  this  country  is 
to  the  same  same  effect  (4  Kent's  Com.,  142 ;  2  Story  £q., 
sec  1,018;  Marks  v.  Pell,  1  John.  Ch.  B.,  594;  Stevens  v. 
Oooper,  1  John.  Ch.  B.,  429.  Strong  v.  Mitchell  4  Johns. 
Oh.  B.,  167,  and  James  v.  Johnson,  6  Johns.  Ch.  B.,  417,  are 
not  to  tiie  contraiy.  Bathbun  v.  Bathbun,  6  Barb.,  98 ;  Webb 
V.  Kce,  6  Hill,  219;  Lyod  v.  Ex'rs  Inglis,  1  Bes.,  887;  Fits- 
Patrick  v.  Smith,  1  Bes.,.  840 ;  Bond  v.  Susquehannah  Co.,  6 
&ar.  and  J.,  128;  Watkins  v.'Stocket'S  Adm  r,  6  Har»  and  J., 
485 ;  Merrills  v.  Washburn,  1  Bay,  189 ;  Brainerd  v.  Brainerd, 
15  Conn.,  686.)     . 

In  Massachusetts,  the  decisions  are  very  pointed.  (Walter 
V.  Locke  et  al.,  5  Cush.,  90;  Peabody  v.  Tarbell,  2  Cush., 
226,282.) 

The  decision  of  Jud^  Story,  in  Taylor  v.  Luther^  2  Sumn., 
228,  is  inconsistent  with  the  doctrine  stated  by  him  in  2  Story 
Eq.,  sec.  1,018. 

And  in  8  Stoiy,  208,  he  said,  ^^n  Taylor  v.  Luther,  I  had 
occasion  to  carry  Ihe  doctrine  one  step  further." 

ISo  decision  of  this  court  authorizes  the  doctrine  which  the 
complainant  must  maintain  in  this  case. 

Conway's  Ex'rs  v.  Alexander  (7  Cranch,  288)  simply  deci- 
ded that  the  court,  in  construing  an  instrument,  may  read  it  in 
the  Ijght  of  the  extrinsic  circumstances. 

Morris  v.  Nixon  et  al.  (1  How.,  118,  188)  was  decided  on 
the  ground  that  the  letter  of  Nixon  to  the  complainant,  either 
showed  that  the  transaction  was  intended  as  a  mortgage,  or 
that  Nixon  had  a  design  to  mislead  the  complainant  mto  that 
belief. 

In  Bussell  v.  Southard  et  al.;  (12  Hqw.  IT.  S.,  189,).a  written 
memorandum  was  given  by  the  grantee,  and  the  question  was, 
whether  the  transaction  was  a  mortgage  or  conditional  sale. 

According  either  to  the  understanding'  of  this  respondent, 
the  ground  of  that  decision  was,  that  thd  parties  did  intend  a 
moi^a^e  in  due  form,  and  that,  through  mistake  or  the  fraud 
of  Souward,  the  memorandum  fS^iled  to  be  so  eroressed ;  or 
else,  that  if  the  transaction,  as  really  understood  by  the  com- 
plainant at  the  time,  was  a  conditional  sale^  yet  that  the  bar- 
gain was  so  unconscionable,  and  took  such  advantage  of  the 
complainant's  necessities,  that  it  amounted  in  equity  to  a  fraud* 
Otherwise,*^if  the  memorandum  did  show  a  conditional  sale,  if 
the  complainant  so  understood  it,  and  the  bargain  was  a  nir 
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oneu  it  would  be  difficult  to  obnceiye  upon  what  'ground  it 
ooaid  be  set  aside,  and  held  to  be  a  mort^^ige  onlj. 


Mr.  BarOettj  for  the  appellee,  referred  to  the  point  as  Ibt 
lows: 

Upon  ^e  Question,  whether  oral  evidence. is  admissible  to 
show  that  a  aeed,  absolute  on  its  £eiee,  wssin  fiMt  given  as  s^ 
curity  for  a  debt,  and  is -a  mortgage,  appellee  forbears  to  trouble 
the  court  with  anj  authorities  Mside  those  referred  to  in  the 
opinion  of  the  Ourcuit  Court,  which  seem  conclusive,  and  an 
as  follows:  Taylor  v.  ^Luther,  2  Sumner,  229;  Jei^kins  v. 
Eldridge,  8  Story,  298;  Conway  v.  Alexander,  7  Cran^  288; 
Sprigg  V.  Bank  of  Mt  Pleasant,  14  Peters,  201 ;  Morris  v. 
lozon,  1  Howard,  126;  Bussell  v.  Southard,  12  Howard,  189. 

Mr.  Justice  McLEAK  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  the  decree  of  the  Circuit  Court  for 
Massachusetts. 

The  bill  states  the  following  facts :  Kehemiah  T^Tjrman  watf 
sdzed  in  fee  of  about  eleven  and  a  half  acres  of  land  m  Charles- 
ton, purchased  by  him  of  Tuft's  administrator,  one  acre  of 
whicn  he  sold  to  Foster,  who  gave  aa  mortgage  to  secure  the 
payment  of  the  consideration  <n  $600,  which  sum  was  not  paid 
when  due,  and  he  entered  to  foreclose.  The  entire  tract  on 
the  Ist  of  December,  1820,  had  been  mortgaged  by  him  to 
Francis  Wyman,  his  brother,  to  secure  three  notes  of  that 
date,  one  for  $676,  payable  in  one  month ;  another  for  $6Q0, 
payable  in  six  months ;  the  third  for  $704.89,  payable  in  one 
year;  interest  to  be  paid  on  each  note  semi-annuaUy. 

Shortly  after  this,  Francis  Wyman,  by  his  will^  dated  14th 
June,  1822,  devised  to  defendant,  Babcock,  all  his  estate,  in* 
dudine  said  notes  and  mortgage,  in  trust  for  testator's  wife 
and  children,  and  made  BabcocK  his  executor.  The  testator 
died  in  August,  1822.  On  the  Ist  of  December,  1824,  ITehe- 
xniah  paid  Sabcock,  as  trustee  and  executor,  the  note  for  $704 
and  interest ;  and  from  time  to  time  paid  the  interest  on  the 
other  notes,  up  to  December,  1826. 

In  1825  or  1826,  Nehemiah  became  embarrassed,  and  hav- 
ing entire  confidence  in  his  brother-in-law,  Babcock,  he,  by 
deed,  26th  April,  1826,  mortgaged  the  eleven  acres  of  land  as 
security  of  a  note  to  Babcock  of  that  date,  for  $1,200,  j>ayable 
in  one  year,  with  interest.  At  this  time,  littie,  if  anythmg,  was 
due  to  Babcock,  but  lit  was  understood,  between  them,  that 
Babcock  Wbuld  become  security  for  him,  or  advance  monev  to 
him,  the  mortgage  to  stand  as  a  security.  Before  the  20tn  of 
Kovember^  1828,  Babcock  did  become  bound  for  and  advanced 
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to  himupwards  of  1400.  In  addition  to  thia,  there  was  due 
to  Baboock  as  executor,  for  rent,  $186  Jl.  On  a  settlement^ 
Kehemiah  ezecnted  to  Babeock  three  notes,  one  dated  TthNo- 
vember,  1828,  for  #486.79,  of  which  $^.08  were  due  Bab- 
cock  individnaUy,  and  $86.71  to  the  heirs  of  Nehemiah  "WV- 
man^sen. ;  another  note  for  $8.10,  and  third  for  $50,  due  to  tne 
heirs  of  the  same,  were  given. 

Kehemiah  beine  thns  indebted  to  Babeock,  as  trostee  and 
execntor,  and  not  oeinff  able  to  pay  the  interest,  Babeock  and 
William  Wyman,  brol£er  of  Nehemiah,  urged  him  to  make  a 
clear  deed  in  foe  for  the  land  aforesaid,  to  Babeock,  that  be 
might  manage  and  improve  the  same,  and  apply  the  rents  and 

Erofits  to  pay  interest  on  the  encumbrances,  and  to  the  gradual 
quidation  of  the  princij>al.  And  finding  that  this  convey- 
ance to  Babeock  was  made  a  condition  of  mrther  advances,  he 
eventually  conveyed  the  estate  to  Babeock,  it  being  enressly 
agreed  bjr  Babeock,  that,  notwithstanding  the  fokm  of  the  con- 
veyance, it  should  stand  as  security  only  for  the  sums  due  to 
him. 

That  on  the  20th  of  November,  1828,  a.  memorandum  was 
made  out  of  the  sums  thus  due,  and  handed  to  Nehemiah,  as 
evidence  of  the  amoufit  for  which  the  land  was  held. 

At  the  time  this  deed  was  executed,  no  one  of  the  notes  held 
by  Babeock  was  surrendered,  nor  the  mortgam  to  Francis 
Wyman,  deceased.  AU  the  evidences  of  indebte£ess  remained 
in  the  hands  of  Babeock,  Nehemiah  holding  only  tHe  mem- 
orandum of  the  sums.  The  total  amount  or  the  notes  in  said 
memorandum,  with  interest  to  the  20th  November,  1828, 
amounted  to  the  sum  of  $2,088.87. 

Upon  receiving  the  above  deed,  Babeock  took  possession 
under  it,  not  onlv  of  the  eleven  acres,  but  of  the  acyomine  acre. 
Babeock,  it  is  alleged,  received  annually,  firom  sales'  of  clay, 
nass,  and  ledge  stone,  from  the  land,  more  than  enoush  to  pay 
interest  and  taxes.  Nehemiah  having  removed  to  me  Wet^ 
rej;aTdless  of  his  trust,  Babeock  sold  the  land  at  private  sale, 
without  notice  to  the  said  Nehemiah,  and  in  fraud  of  his  rights^ 
for  eidit  tiiousand  dollars. 

In  uie  sale,  Babeock  represented  himself  to  be  the  sole.owner 
of  the  premises.  On  the  4th  of  February,  1858,  Nehemiah 
conveyed  his  right  to  redeem  to  Edward  Wyman,  the  com- 
plainant^ ftc  Within  two  years,  Babeock  hiUB  promised  Wil- 
uam  Wyman,  acting  for  his  brother,  that  he  would  come  to  an 
account  with  Nehemiah  for  the  price  of  the  land,  and  pay  him 
the  proceeds  of  the  sales^  deducting  the  debts  aforesaid,  if  he 


would  take  his  note^i  on  time ;  and  would  refer  the  question  of 
amount  of  rents  and  profits  to  the  arbitrament  of  neij 
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Babcoek  has  freqaeatly,  recently,  admitted  that  it  was  origin- 
ally intended  that  said  deed  should  stand  as  security  for  the 
amount  set  forth  in  the  memorandum ;  and  that  he  always  in- 
tended to  do  right  in  the  matter,  but  that  he  had  been  adyised 
by  counsel,  that  the  agreement^  not  being  in  writing,  could  not 
be  etnforced,  and  this  was  the  reason  he  refused  to  perform  it. 

The  bill  prays  for  an  account,  and  the  defendant  in  his  an- 
swer admits  the  conversance  stated  in  the  bill,  and  that  the 
land  was  subject  to  the  mortgages*  He  avers  the  consideration 
named  in  the  deed  was  the  amount  then  due  defendant  in  Us 
own  rifldit,  and  as  executor  and  trustee ;  and  tiie  further  sum 
of  $8.ll),  due  the  defendant,  and  $50  due  as  agent  He  admits 
no  additional  consideration  was  paid ;  but  he  states  tiie  land 
was  not  worth  more  than  $1,900 ;  that  he  consented  to  receive 
the  deed  in  payment  of  the  sums  due  him  personally,  and  upon 
an  aj^ment  that  if  he  should  be  able  to  obtain  therefrom,  in 
addition,  enough  to  pay  the  sums  due  to  him  as  executor  and 
trustee,  ne  would  pay  these  sums,  and  upon  no  other  trust  or 
confidence  whatever. 

That,  upon  the  delivery  of  the  deed,  he  cancelled  the  notes 
of  Nehemiah  held  in  his  own  right,  and  either  surrendered 
them  to  him  or  destroyed  them.  That  he  did  not  cancel  the 
notes  held  by  him  as  executor  or  trustee,  because  he  was  not 
satisfied  that  he  should  receive  enough  from  the  laud  to  pay 
the  same;  and  in  order  to  prevent  the  presumption  that  he  had 
so  agreed  absolutely,  he  made  a  minute  thereon  to  the  effect 
that  ne  did  not  guarantv  the  payment  thereof,  it  being  tiie 
understanding  between  him  and  Kehemiah,  that  Ndiemiah 
should  be  personally  liable  therefor. 

That  he  made  no  other  agreement,  and  he  denies  that  it  was 
understood  or  asreed,  that  the  land  was  conveyed  to  him  on 
the  trust  set  forth  in  the  bill ;  but  insists  that  the  conveyance 
was  absolute,  in  payment  of  the  sums  due  him,  and  liabilities 
incurred ;  and  the  only  understanding  was,  that  if  the  defend- 
ant should  realize  therefrom  more  than  enoqgh  to  pay  his  own 
cUims,  he  would  pay  the  debts  due  him  as  executor  and  trustee. 

Defendant  took  ^ssession  of  the  land,  and  for  eight  years 
occupied  it,  Nehemiah  never  claiming  any  interest  in  it  He 
denies  the  allegations  of  the  bill,  as  to  the  trust;  sets  up  the 
defence,  that  the  agreement,  not  being  in  writing,  cannot  be  en- 
forced. He  denies  that  he  proposed  a  compromise,  if  his  notes 
would  be  taken  on  time,  as  alleged,  and  he  pleads  the  statute 
of  twenty  years  limitation,  ftc,  and  avers  the  profits  of  the  land 
did  not  exceed  the  taxes,  &c. 

Three  points  may  be  considered  as  embracing  the  merits  of 
this  case: 
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1.  Was  tlie  deed  executed  by  ISTdiomiahWynum  to  Babcock^ 
for  the  eleven  and  one-half  acres  of  ground,  given  in  tniatf 

2.  Can  this  trust  be  established  by  parol  evidence? 

ft.  Does  the  statute  of  limitation  or  lapse  of  time  aflbet  the 
coznplainant's  rights  T 

No  one  can  read  the  historv  of  this  case,  as  stated  in  the  bill, 
without  being  impressed  witn  the  confidential  relations  of  the 
parties.  The  grantor  and  the  grantee  were  brothers-in-law, 
and  tiie  advisers  bore  the  same  relation  to  the  grantee.  It  was 
a  fiimily  concern,  designed,  as  it  would  seem  from  the  bill,  to 
aid  an  embarrassed  membcor  of  it,  without  a  probability  of  loss 
by  the  other  members. 

The  bill  charges,  when  the  deed  in  question  was  executed, 
the  sums  which  it  was  intended  to  secure  were  stated,  ana 
handed  to  Nehemiah.  This,  is  not  denied  in  the  answer,  and 
William  Wyman,  tbe  brother,  being  present,  swears,  as  a  wit> 
ness,  to  the  sums  so  st^ed,  amounting  in  the  whole  to  tiie  sum 
of  $2,088.87,  the  consideration  nam^  in  the  deed.  This  list 
was  in  the  handwriting  of  the  son  of  Babcock,  and  the  pap^r 
was  deliveifed  to  Nehemiab^  in  the  presence  of  the  witness. 
The  deed  was  drawn  bv  the  witness,  and  he  knows  that,  the 
sums  named  included  all  the  debts  which  Kehemiah  owed  to 
Babcock  individually,  or  as  trustee.  .  The  witness  remembeia 
Babcock  said,  after  the  statement  was  made,  add  sixty-two 
cents  for  recording  the  deed,  which  made  the  sum  inserted  as 
the  consideration  in  the  deed.  Nehemiah  hesitated  to  sign 
the  deed,  when  Babcock  said,  he  can  have  the  luid  again,  at 
anytime  he  shall  pay  the  debts  secured  by  it 

The  answer  avers,  when  the  deed  was  executed,  the  defend- 
ant gave  up  the  notes  of  Nehemiah  held  in  his  own  right,  and 
either  surrendered  them  to  him  or  destroyed  them.  But  it  is 
proved  by  the  same  witness  that  he  did  neither.  These  notes 
were  given  to  the  witness  without  explaining  to  whom  they 
belonged.^  Witness  supposed  they  belongedto  the  estate  of 
Nehemiah  Wyman,  sen. 

The  wi^ess  says,  the  properly,  at  the  time  it  was  sold,  was 
worth  thirteen  or  fourteen  thousand  dollars,  and  that  it  was 
sold  greatly  below  its  value. 

The  bill  charges,  that  the  defendant  promised  William  Wy- 
man,  acting  for  nis  brother,  that  he  would  come  to  an  account 
with  Nehemiah  for  the  price  of  the  land,  and  pay  him  the  mro- 
ceeds  of  sales.  This  is  denied  in  the  answer.  William  Wy« 
man  swears,  that  on  tbe  8th  of  November,  1861,  he  showed  to 
Babcock  the  memorandum  of  the  sums  named,  to  secure  the 
payment  of  which  the  deed  was  executed.  He  was  much  em- 
oarrassed,  and  admitted  the  handwriting  was  his  son's,  then. 
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deoeaaed.  He  then  ezpressed  a  wiUingnesa  to  settle  it  up, 
wdA  asked  the  witness,  now  shall  this  be  done?  Witness  le- 
pliedj  tbat  he  should  fink  charge  Nehemiah  with  all  his  notes 
and  interest^  and  then  credit  him  with  the  i>ioceeds  of  the 
land,  and  what  he  received  from  the  land,  with  interest,  and  be 
allowed  a  fior  compensation  for  his  trouble.  He  then  said,  I 
can't  tell  how  mucn  I  have  received  from  the  land,  but  we  mil 
leave  it  to  two  good  men;  and  that  he  would  give  his  note  fbr 
what  should  be  due. 

A  short  time  after  this,  Babcock  told  witness  that  he  had 
consulted  counsel,  who  advised  him  to  pay  the  amount  due 
the  estate  of  Nehemiah,  sen.,  and  no  more;  and  this  he  offered 
to  do,  if  the  witness  would  execute  a  bond  of  indemnity  against 
any  fiother  daim.  He  said  that  be  had  been  advised,  as  the 
deed  was  absolute  on  its  fitce,  and  no  writing  showed  uiat  the 
land  was  conveyed  in  security  of  a  debt,  the  obligation  could 
not  be  enforced. 

The  witness  signified  to  Babcock,  some  time  before  the  sale 
of  the  land,  that  ne  would  redeem  it  for  his  brother. 

Nehemiaii  Wyman,  having  transferred  all  his  interest  to  the 
complainant,  watf  examined  as  a  witness,  who  stated,  at  the 
time  he  executed  the  deed  to  Babcock,  he  owed  him,  as  an  in- 
dividual, as  executor  and  agent,  the  sum  of  $2,088.87,  which 
included  sixly-two  cents  for  recording  the  deed ;%  and  that  sum 
was  stated  as  the  consideration  in  the  deed.  Of  this  sum,  only 
$408.18,  and  interest,  were  due  to  Babcock  in  his  individual 
capacity. 

.  jj^  his  answer,. the  defendant  states  that  the  convevance  was 
made  in  payment  of  the  sums  due  him  personally ;  that  he  did 
not  cancel  the  notes  held  by  him  as  executor  or  trustee,  be* 
cause  he  was  not  satisfied  that  he  should  receive  enough  fix>m 
the  land  to  pay  those  debts.  But  the  proof  shows,  uat  tiie 
debt  due  him  as  executor  and  agent,  and  also  his  individual 
debt,  were  all  included  in  the  consideration  named  in  the  deed. 

The  defendant  made  no  advance  to  the  witness,  on  the  note 
and  mortgage  for  twelve  hundred  dollars ;  but,  at  the  date  of 
the  subsequent  conveyaiice,  the  defendant  had  advanced  to 
him  $400.08,  and  $8.10,  which,  as  above  stated,  constituted 
the  debt  due  to  the  defendant  on  his  personal  account. 

The  conveyance  was  made  to  the  defendant,  the  witness 
swears,  with  the  express  understanding,  that  Baocock  was  to 
have  the  entire  management  of  the  land,  so  as  to  apply  the 
proceeds  in  payment  of  the  interest,  and  witness  was  to  nave 
tiie  land  amm  on  paying  tiie'sums  specified.'  He  was  induced 
to  make  Uie  conveyance  b^  the  uigent  request  of  his  brother 
William,  and  Babcock;  his  brother  told  him,  if  he  did  ndt 
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make  it^  he  would  not  assut  him  in  hia  peconiaiy  maiten. 
On  the  execution  of  the  deed,  none  of  the  notes  held  by  Bab- 
cock  were  cancelled,  or  surrendered  to  the  witness;  but  thej 
are  still  held  against  him. 

The  witness  sars  that  Babcock  promised  to  keep  an  account 
of  the  receipts  of  the  land  oonveyed  to  him;  but  m  his  answer 
he  says  he  ke]^t  no  account^  '^because  the  land  and  rents  imd 
profits  were  his  own,  without  any  liability  to  account  to  any 


one/' 


Such  a  transaction  as  set  out  in  the  bill,  between  brothers- 
in-law,  in  the  nature  of  things  might  be  supposed  to  have 
taken  place  in  the  mutual  confidence  of  the  parties;  and  in  the 
final  adjustment  there  should  be  no  evasions  or  subterftiges  to 
gain  an  advantage.  So  fitr  as  regards  the  deed  under  consider- 
ation,  all  the  material  allegations  of  the  bill  are  proved,  and 
all  the  material  averments  of  the  answer  seem  to  be  unfounded. 
In  coming  to  this  conclusion,  we  do  not  rest  alone  on  the  wit> 
nesses,  llehemiah  and  "William  Wyman.  There  are  strong 
circumstances  which  corroborate  the  witnesses,  and  satisfy  the 
mind  beyond  a  reasonable  doubt 

In  his  answer,  the  defendant  avers  that  the  land  was  convey- 
ed to  him  in  payment  of  the  sums  due  him  personally.  It 
appears  from  tne  oaths  of  both  the  Wymans  that  this  is  not 
correct;  and,  in  addition,  it  is  shown  by  the  memorandum  made 
out  at  the  time,  stating  the  sums  for  which  the  land  was  con- 
veyed, in  the  handwriting  of  the  son  of  the  defendant 

Taking  the  statement  of  the  defendant  as  true,  that  he  did 
not  intend  to  make  himself  responsible  for  the  debt  due  to  him 
as  executor  and  agent  at  the  time  the  deed  was  executed,  pre^ 
sents  him  in  an  un&vorable  light  The  land  for  which  he 
received  a  deed  from  Kefiemiah  Wyman,.  he  was  aware,  had 
been  previously  mort^ged  to  secure  the-debt  in  hia  hands  as 
executor  of  Francis  Wyman.  Could  he  have  carried  out  this 
declared  intention,  he  would  have  been  unjOeiithful  to  the  trust 
committed  to  him. 

William  Wyman  seems  to  be  a  man  of  business.  He  drew 
the  conveyance  from  his  brother  Kehemiah  to  his  brother-in- 
law  Babcock,  and  he  took,  in  other>re8pects,  an  active  a^gency 
in  the  transaction ;  and  he  states  the  facts  as  alleged  in  ^^e 
bill,  and  his  statement  is  in  every  respect  corroborated  by  his 
brother  Kehemiah;  and  although  the  trust  is  denied  in  the 
answer,  there  are  circumstances  in  the  case  which  go  strongly 
to  establish  it 

The  defendant  admitted  all  the  &cts  to  William  Wyman, 
and  promised  to  settle  the  account,  and  spoke  of  the  principles 
oh  ^miich  it  should  be  adjusted,  but  eventually  he  took  r^iuge 


DECEMBER  TEBM,  1856.  299 

under  the  Btatates  of  frauds,  of  limitationBy  and  the  lapse  of 
time.  We  think  there  can  be  no  reasonable  donbt  that  the 
deed  in  controyersy  was  intended  to  be  a  mortgage.  And  this 
brings  ns  to  the  second  point  of  inquiry: 

Oan  the  trust  be  established  by  parol  testimony  ? 

]tf  the  doctrine  of  this  court  is  to  be  adhered  to,  as  laid  down 
in  the  ease  of  Bussell  v.  Southard,  (12  How.,  154^  Ihis  is  not 
an  open  question.  In  that  case  the  court  say:  <^To  insist  on 
what  was  really  a  mortgage,  as  a  sale,  is  in  equity  a  fraud." 
And  in  Conway  v.  Alexander,  (7  Cranch,  288,)  Gmef  Justice 
Marshall  says:  '^Haying  made  these  obseryations  on  the  deed 
itself  the  court  will  proceed  to  examine  those  extrinsic  circum- 
stances whidh  are  to  determine  whether  it  was  a  sale  or  a  mort- 
ffajTO."  In  Morris  v.  Nixon,  (1  How.,  126,)  the  court  say: 
*^The  charge  against  Nixon  is  substantially  a  fraudulent  at* 
tempt  to  conyert  that  into  an  absolute  sale,  which  was  originally 
meant  to  be  a  security  for  a  loan.  It  is  in  this  yiew  of  the  case 
that  the  eyidence  is  admitted  to  ascertain  the  truth  of  the 
transaction,  though  the  deed  be  absolute  on  its  feu^e.*' 

In  Edrington  v.  Harper,  (8  J.  J.  Marshall,  855,)  the  court 
say :  *^  The  fia^ct  that  the  real  transaction  between  the  parties 
was  a  borrowing  and  lending,  will,  wheneyer  or  howeyer  it 
may  appear,  show  that  a  deed  absolute  on  its  fitce  was  intended 
as  a  securi^  for  money;  and  wheneyer  it  can  be  ascertained 
to  be  a  security  for  money,  it  is  only  a  mortgage,  howeyer  art- 
fiJly  it  may  be  disraised." 

la  Jenkins  v.  Eidredge,  (8  Story's  Bep.,  298,)  Mr.  Justice 
Story  said:  In  4  £ent,  148,  (5th  eoit,)  it  is  declared,  ^^a  deed 
absolute  upon  the  face  of  it,  and  though  registered  as  a  deed, 
will  be  yahd  and  effectual  as  a  mortgage  between  the  parties, 
if  it  was  intended  by  them  to  be  merely  a  security  for  a  debt. 
And  this  would  be  the  case,  though  the  defeasance  was  by  an 

rement  resting  in  parol ;  for  parol  eyidence  is  admissible  to 
7  that  an  absolute  deed  was  intended  as  a  mortgage,  and 
that  the  defeasance  had  been  omitted  by  fraud  or  mistake." 
In  2  Sumner's  Rep.,  228,  282-'8,  Judge  Story  said:  <'It  is  the 
same,  if  it  be  omitted  by  design  upon  mutual  confidence  be- 
tween the  parties;  for  the  yiolation  of  such  an  agreement 
would  be  a  fraud  of  the  most  flagrant  kind,  ori^ating  in  an 
open  breach  of  trust  against  conscience  and  justice." 

In  Foy  V.  Poy,  {2  ffilyward,  141 :)  "In  North  Carolina,  it  is 
said  the  law  on  tiiis  subject  is  the  same  as  the  English  law 
was  before  the  statute  of  frauds,  and  parol  declarations  of 
trust  are  yalid."  "Where  a  testator  gaye  by  will  all  his  estate 
to  his  wife,  haying  confidence  that  she  would  dispose  of  it  ac- 
cording to  Ins  yiews  communicated  to  her,  and  it  oeing  alleged 
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that  the  testator,  at  the  time  of  maUng  the  wiU,  deoxed  Ua 
wife  to  rive  the  whole  of  the  pro^iei^  to  B,  and  that  aha 
promiaed  to  do  it,  it  was  held,  that  the  allegation  being  proved^ 
a  trust  would  be  created  bb  to  the  whole  of  the  property  in 
&yor  of  B."    (Podmore  v.  Gunning,  7  Simons,  644.) 

Parol  proof  is  admissible  to  show  fraud,  and  oonsequenthF  a 
resulting  trust,  in  a  deed  absolute  on  its  face,  notwithstanding 
any  denial  by  the  answer.  (Lloyd  v.  Spillote,  2  Atk.  Bep., 
IfiO;  Boss  V.  Newall,  1  Wash.  Bep.,  14;  Watkins  r.  8tock»tt» 
6  B^.  and  Johnson,  485;  Strong  v.  Stewart,  4  John.  Ch.  Bm^ 
167;  EngUsh  v.  Lane,  1  Porter's  Ala.  Bep.,  818.) 

In  Boyd  Vi  McLean,  (1  John.  Ch.  Bep.,  682,)  it  was  held, 
after  ah  examination  of  the  cases,  ^^that  a  resulting  trust  might 
be  established  bjr  parol  proo^  not  only  against  the  &ce  of  the 
deed  itself,  but  in  opposition  to  the  answer  of  the  nominal 
purchasers  denying  tne  trust,  and  even  after  the  death  of  sudi 
purchaser."  Ine  statute  of  frauds  in  Bhode  Island  contains 
no  exception  in  fitvor  of  resulting  trusts,  but  Mr.  Justice  Story 
considered  the  exception  ipmiaterial,  for  it  has  been  deemed 
merely  affirmative  of  the  general  law.    ^1  Sumner,  187.^ 

"Where  a  trustee  misapplies  the  fund,  it  may  be  followed, 
however  it  may  have  been  invaited,  by  parol,  as  between  tiie 
parties,  or  a  purchaser  with  notice.  So,  where  an  estate  was 
purchased  in  the  name  of  one  person,  and  the  consideration 
came  from  another,  a  resultioj;  trust  n^ay  be  esteblished.  bj 
parol — and  in  all  cases  where  there  is  a  resulting  trust 

In  Hayworih  v.  Worthing^n,  (5  Black.,  861,^  it  was  held 
that  parol  evidence  is  admissible  to  prove  that  a  oiU  of  sale  of 
goods,  absolute  on  its  &o^  was  intended  by  the  parties  to  be 
only  a  mortgage.  The  court  say  these  decisions  ajre  founded 
upon  the  assumption  that  the  admission  of  such  evidence  is 
necessaiy  for  the  prevention  of  fraud.  (Cas.  Temp.  Talbot^ 
62 ;  Elng  v.  Newman,  2  Mun£,  40 ;  Strongv.  Stewart.  4  John* 
Oh.  Bep.,  167;  Dunham  v.  Dey,  15  John.  ±L,  655;  Walton  tr. 
Oronly^s  Adm'r,  14  Wend.,  68;  Van  Buren  v.  Ohnstead,  6 
Paige,  9.) 

In  the  case  of  Overton  v.  Bieelow,  (8  Yerger,  518,)  it  was 
held,  ^^  that  an  absolute  bill  of  sale  of  negroes  may  be  converted 
into  a  mortgage  by  a  parol  agreement  to  allow  tiie  conveyor 
to  redeem ;  and  this  element  may  be  inferred  fix>m  the  price 
given,  and  the  mode  <»  dealing,  between  the  parties.'* 

The  case  of  Walker  v.  Locke  et  al.  (5  Oushing,  90)  is  ooiw 
sidered  as  having  no  implication  to  the  case  before  us.    It  is 
well-  known  that  until  within  a  few  years  the  courts  of  Mansa 
dmsetts  had  no  chancery  jurisdiction.    The  jurisdiction,  when 
first  conferred  by  stetute,  was  limited  to  cases  of  specific  ~ 
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oation  of  oontracts  and  trostSy  not  indading  fraud  as  a  eroand 
of  reliet  Within  some  one  or  two  yean  pasty  the  jorisdiction 
has  been  extended  to  fraudsi  bat  this  has  been  done  since  the 
decidon  in  the  case  above  cited. 

If  tiie  decision  had  been  n>ade  since  the  extension  of  the 
jurisdiction  beyond  the  construction  of  the  local  statutes,  we 
should  consider  it  only  as  the  decision  of  a  highly  respectable 
and  learned  court,  and  not  as  a  role  of  decision  ror  this  court 

It  is  admitted  that  the  authorities  on  the  qucbtion  before  us 
are  conflicting  in  this  country  and  in  England;  but  as  this 
court  in  several  cases  have  decided  the  point,  and  it  is  now 
and  has  been  for  several  years  past  a  rule  of  decision,  we  are 
i^ot  prepared  to  balance  the  State  authorities,  with  the  view  of 
ascertaining  on  which  side  the  scale  preponderates. 

The  thira  point  regards  the  lapse  of  tune  and  the  statute  of 
limitations. 

In  his  answer,  the  defendant  avers  that  the  pleadings  show  a 
possession  by  him  of  more  than  twenty  years  before  the  insti- 
tution of  this  suit,  and  that  that  possession  has  never  been 
disturbed;  and  also  that  the  proceeds  of  sale  were  received 
more  than  six  years  before  the  bill  was  filed,  and  these  &ets 
are  relied  on  to  bar  the  right  of  the  complainant. 

It  is  dear  that  the  statute  cannot  constitute  a  bar  in  the 
present  case.  Courts  of  equity  apply  the  statute  by  analogy 
to  cases  at  law;  but  in  this  case,  the  trust  beinr  establish^ 
there  was  no  adverse  possession  in  &vor  of  whidi  the  statute 
could  run.  The  possession  was  consistent  with  the  intentions 
of  tiie  parties,  until  the  fraud  was  discovered,  in  1861.  Ifor 
can  the  statute  bar  the  right  of  the  complainant  to  the  pro- 
ceeds of  the  land,  as  Babcock  was  bound  to  apply  these  to  tiie 
payment  of  interest  on  the  debt,  and  in  discharge  of  the  prin- 
dML 

The  decree  of  the  CSircuit  Court  is  affirmed  with  costs. 

Mr.  Justice  CATRON  and  Mr.  Justice  CAMPBELL  dis- 
sented. 

Mr;  Justice  CATR0I7  dissenting. 

The  opinion  Just  pronounced  maintains  that  a  deed  in  fee, 
without  conditions,  and  made  in  that  form,  according  to  an 
agreement  of  the  parties  at  the  time,  may.be  proved  to  have 
been  a  mortgage  by  parol  evidence,  establishine  that  a  defea- 
sance was  part  of  the  agreement  when  the  absolute  deed  was 
executed;  l>ut  that  it  was  left. out  by  desi^.  And  that  this 
parol  proof  may  be  made,  after  the  lapse  oi  more  than  twenty 
years  from  the  date  of  the  deed  before  the  grantee  was  suea ; 
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he  having  been  in  possession  of  the  land  conyejed,  holding  it 
under  the  deed  from  its  date  up  to  the  time  when  the  soit  was 
brought. 

The  defendant  (amonff  other  things)  relied  on  the  statute  of 
frauds  as  a  .defence  to  the  suit  Lord  Hardwicke  lays  down 
the  rule  (in  Montacute  v.  Ma3cwell,  1  P.  Williams,  618)  to  be, 
that  where  there  was  no  fraud  or  mistake  in  the  ori^nal  trans- 
action, and  the  word  or  promise  of  the  defendant  was  relied 
on,  the  statute  of  frauds  aeclaies  such  promise  void,  and  equity 
will  not  interfere.  And  in  this  doctrine  I  understand  the  Su- 
preme Judicial  Court  of  Massachusetts  to  concur.  (Walker  v. 
liocke,  6  Cash.,  90.) 

The  effect  of  the  defeasance  here  set  up,  by  parol  evidence, 
is,  that  it  defeats  the  absolute  deed,  and  makes  it  void  on  pay- 
ment of  a  sum  of  money.  On  general  principles  the  role  is, 
that  where  there  is  a  wriiten  contract^  all  antecedent  proposi- 
tions, negotiations,  and  parol  interlocutions,  on  the  same  sub- 
ject, are  deemed  to  be  merged  in  such  contract  (1  Story  Com., 
p.  178,  sec.  160 ;  2  Stoiy^  p.  286,  sec.  1,018.) 

There  must  b^  fraud  or  mistake  in  makmg  the  agreement, 
if  it  can  be  reformed.    (Id.,  sec  157,  p.  169.) 

I  think  the  parol  proof  was  inadmissible  both  by  the  statute 
of  frauds  of  Massacnusetts,  and  according  to  the  general  rale 
referred  to ;  and  that  the  decree  should  be  revers^  and  the 
bill  dismissed. 

Mr.  Justice  CAMPBELL  dissenting. 

The  defendant,  in  the  year  1828,  entered  upon  the  land  con* 
veyed  to  him  by  Nehemiah  Wyman,  and  retained  it  until  1844. 
He  then  sold  it  as  his  own  ^ropertr,  aind  appropriated  the  price 
to  lus  own  use.  During  this  whole  period,  there  was  no  act  on 
the  part  of  Wyman  from  which  tiie  relation  of  a  mortffwor  or 
debtor  can  be  inferred,  and  no  account  was  rendered  by  the 
defendant,  nor  was  any  act  performed  by  him  inconsistent  witii 
hiei  deed. 

The  evidence  relied  on  to  eneraft  a  trust  on  this  deed  con- 
sists of  conversations  reported  by  Nehemiah  Wyman.  the 
debtor,  and  his  brother  William,  as  contemporaneous  wiui  the 
deed,  and  other  conversations  reported  by  William  Wyman  as 
occurring  in  1844  and  1861 ;  and  also  tiie  statements  of  the 
answer. 

No  intercourse  between  2Tehemiah  Wyman  and  the  defend- 
ant took  place  between  1828  and  1851,  directiy  or  medintelyy 
relative  to' this  subject 

The  witness,  ITehemiah.  W;;pnan,  is  not»  in  my  opinion^  a 
competent  witness.    This  suit  is  brought  by  his  son  upon  an 
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aeagnment  made  after  the  controversy  bad  oommenoed,  and 
wita  the  acknowledged  purpose  of  using  his  Mher  as  a  wit- 
ness. 

It  was  found  that  sufficient  evidence  did  not  exist  to  support 
the  claim,  and  machineiy  was  resorted  to,  calculated  to  mtro- 
duce  the  evils  of  champerty  and  maintenance. 

^e  witness  sold  his  daun,  with  a  concession  to  the  assignee 
to  employ  him  as  a  witness  to  establish  it. 

Sucn  a  practice  holds  out  to  parties  a  strong  temptation  to 
commit  perjury.  (Bell  v.  Smith,  5  B.  and  0.,  188,  J.  Bayley's 
Opinion ;  Maury  v.  Mason,  8  Part,  212 ;  Clifton  9.  Sharpe,  15 
Mbl  BL,  618;  1  Fenn.  R,  214;  12  Pet.,  140.) 

^e  testimony  of  Edward  Wyman  is  open  to  much  observa- 
tion ;  and  I  feel  entirely  indisposed  to  rest  a  decree  upon  his 
evidence.  Nor  do  I  see  intrinsic  difficulties  in  the  inconsist- 
encies of  the  answer,  I  cannot  shut  my  eyes  to  the  fiict  that 
nothing  has  been  done  between  these  parties  foi;above  twenty* 
tluiee  years  inconsistent  with  the  relations  of  vendor  and  ven- 
dee, or  consistent  with  the  relations  of  a  creditor  and  debtor, 
except  ihe  detention  of  the  evidence  of  the  oririnal  debt  by 
the  aefendaht,  and  the  most  important  part  of  tiiat  evidence 
was  cancelled  in  1880  by  him. 

I  dksentifirom  the  opinion  of  the  court  in  reference  to  the 
jurisdiction  of  the  Circuit  Court  of  the  United  States  in  lAnt^ 
sachusetts.  It  is  admitted  that,  in  the  courts  of  Massachusetts, 
this  trust  could  not  be  incorporated  into  the  deed.  The  statute 
of  frauds  prevents  it.    (Walker  v.  Locke,  5  Cush.,  90.) 

This  statute  constitutes  a  rule  of  property  for  the  State.  In 
the  present  case,  the  subject  of  the  suit  is  a  contract  made  in 
Massachusetts,  by  citizens  of  that  State,  and  affecting  the  titie 
to  real  property  mere.  In  my  opinion,  the  statute  law  of  Mas- 
sachusetts fhrmshes  a  rule  of  decision  to  the  courts  of  the  Uni- 
ted States. 


William  Btebs,  AppblLakt,  v.  Fbakois  Subgit. 

Where  there  mm  *  Jadgment  for  eoito  agabigt  the  plaintifi;  in  e  eoU  where  the  de- 
tedant  pleaded  %  dif<;harge  in  bankruptcj,  end-  the  aHomej  for  the  defendeat 

'  tezed  thof  e  cotte,  dlreeted  the  propertj  upon  which  en  execution  should  be  levied 
for  their  collection,  prepared  the  adyertiaementi  for  the  lale  of  it,  canned  a  tide 
tohe  itaade  of  foorteen  thoueand  acres  of  land^  to  produce  a  few  dollars  as  costs, 
and  then  became  himself  the  purchaser,  the  sale  will  be  decreed  fraudulent  ana 
Told,  and  ordered  to  be  set  ande. 

\ 

0 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  eastern  diMrict  of  Arkansas,  sitting  ih  equity. 
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It  was  a  bill  filed  by  SoKeti  a  citixen  of  Ifissianppi,  to  aet 
aside  a  sale  made  under  ue  circumstances,  which  are  ftal^ 
stated  in  the  opinion  of  the  court 

The  Circuit  Court  decreed  that  the  purchase  of  the  lands  by 
Byers  was  fraudulent  and  void,  and  ordered  the  sale  to  be  set 
aside.    Byers  appealed  to  this  court 

It  was  amied  by  Mr.  Lawrence  for  the  appellee,  no  counsel 
appearing  for  the  appellant 

Mr.  Justice  DANIEL  delivered  the  opinion  of  the  court 

The  appellee,  Francis  Surget,  a  citizen  of  the  State  of  Mis- 
sissippi^ mstituted  his  suit  in  equi^  in  the  Circuit  Court  of 
the  united  Stetes  for  the  eastern  district  of  Arkansas,  against 
the  appellant,  the  object  of  which  suit  was  to  annul  as  fraudu- 
lent and  void  a  sale  of  lands  belonging  to  the  appellee,  made 
bv  the  sheriff  of  Jackson,  in  Arkimsas,  on  the  18th  of  May, 
1846.  These  lands,  situated  in  the  county  and  State  above  men- 
tioned, are  described  in  the  pleadings  according  to  tiie  public 
surveys,  amounting  to  more  than  fourteen  thousand  acres,  and 
estimated  in  value  at  from  forty  or  seventy  thousand  dollars, 
and  were  sold  by  the  sheriff  in  satisfaction  of  a  claim  for^89, 
and  conveyed  to  the  appellant  for  the  sum  of  nine  dollars  thir- 
teen and  one-half  cents. 

The  Circuit  Court  having  pronounced  the  sale  and  convey- 
ance fraudulent  and  void,  and  decreed  a  surrender  and  recon- 
veyance of  the  lands  by  the  appellant  to  the  appellee,  the 
former  party  has  appealed  from  that  decree  to  this  court 

The  tacts  of  this  cause,  as  collated  fix>m  the  pleadings,  and 
as  esteblished  by  the  prooft,  are  substantially  as  follows : 

The  appellee,  during  the  year  1885,  separately,  and  in  his  in- 
dividual right,  entered  and  purchased  of  the  Government  of 
the  United  States,  at  their  land  office  at  Batesville,  in  the  Stete 
of  Arkansas,  a  number  of  tracts  or  parcels  of  land,  situated  in 
the  county  of  Jackson,  in  the  Stete  aforesaid,  all  of  which  are 
known  and  designated  on  the  plats  of  the  public  surveys,  and 
are  enumerated  and  set  forth  in  the  bill.  In  the  same  year, 
(1885,)  about  the  10th  of  November;  the  appellee,  together 
with  John  Ker,  Stephen  Duncan,  and  William  B.  Duncan, 
formed  a  partnership  under  the  name  and  stvle  of  William  B. 
Duncan  k  Co.,  and,  in  the  name  and  behalf  of  that  firm,  en- 
tered and  purchased  of  the  United  Stetes,  at  their  land  office 
at  Batesvule,  various  other  tracts,  loto,  and  parcels  of  land^ 
Iving  in  the  same  county  and  Stete,  known  and  designated  on 
the  plate  of  the  public  surveys,  and  described  and  set  out  in 
the  bilL    Sometime Jn  the  year  1886,  the  partnership  of  WU- 
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£am  B.  Duncan  fr  Co.  was,  by  mntoal  consent^  diflsolyed;  and 
the  property,  reel  and  personal,  belonging  to  the  firm,  indn- 
ding  the  pnrchaseB  ana  entries  of  lana  made  by  them,  was  by 
like  consent  divided,  and  the  portion  of  each  partner  allotted 
to  him,  and  by  him  held  in  severaliy.  The  portions  asngned 
and  allotted,  nnder  this  distribution,  to  Stephen  Dnncan  and 
William  B.  Dnncan,  as  members  of  the  partnership  of  William 
B.  Dnncan  k  Co.,  are  particularly  set  out  and  described  in  the 
bilL  BnbscMniently  to  the  dissolution  of  the  partnership  of 
WilUam  B.  Duncan  k  Co.,  and  to  the  transfer  to  each  partner 
of  his  respective  rights  and  interest  therein,  Stephen  Duncan 
and  Wilham  B.  Duncan,  by  deeds  bearing  dat^  the  one  on 
tiie  29th  of  December,  1886,  and  the  other  on  the  28d  of  March, 
1887,  sold  and  conveyed  to  the  appellee  in  fee  simple,  togetiier 
with  sundry  other  tiacts^  and  parcel^  of  land,  the  lands,  lots, 
and  parcels,  before  mentioned  as  having  been  transferred  and 
assigned  to  said  Stephen  and  WiUiam  Is.,  as  members  of  the 
firm  of  William  B.  Duncan  k  Co.,  all  of  which  lots  and  par- 
eels  of  land,  so  conveyed  to  the  appellee  by  Stephen  and  Wil- 
liam B.  Duncan,  as  well  as  the  portion  thereof  belonging  to 
^the  appellee,  as  a  member  of  the  firm  of  William  B.  Duncan  k 
Co.,  and  the  several  lots  and  parcelB  of  land  ori^ijially  and 
separately  entered  and  purchased  by  the  appellee  m  his  own 
riffht,  were  included  in  the  levy  and  sale  impeached  by  the- 
bilL 

In  the  year  1840,  four  year^  after  the  dissolution  of  the  firm 
of  William  B.  Duncan  k  Co.,  an  action  was  instituted  in  tiier 
name  of  that  firm,  by  William  B.  Duncan,  in  the  Circuit  Court 
of  Jackson  county,  in  the  State  of  Arkansas,  against  one 
Noadiah  Marsh,  for  a  breads  of  covenant;  and  in  that  suit,, 
under  the  plea  ^of  a  subsequent  discharge  in  bankruptcv,  the 
court  gave  judgment  in  fiivor  of  the  defendimt  for  costs  or  suit.. 

The  bul  charges  that  this  suit  instituted  againM  Marsh  was* 
posterior  in  time  to  th«c  dissolution  of  the  partnership,  and 
vras  ^mmenced  and  prosecuted  without  line  authority  or 
kno^nedge  of  the  other  members  of  the  recent  partnership, 
who  all  resided  beyond  the  limits  of  the  State  of  Arkansas; 
and  Airther  avers,  that  the  fii^  knowledge  of  the  existence  of' 
*1he  suit  on  the  part  6?  the  appellee  was  imparted  to,  him  bv  ft 
6onttnnni(»ftipn  mforminfl;^  him  of  the  sale  of  his  land.  Ijiis*. 
allegation  in  the  bill  with  re^ct  to  the  period  at  which  the 
suit  against  Marsh  was  institutecL  and  with  reqpect  also  to  the 
person  bv  whom  Instituted,  and  the  ignorance  on  the  part  of 
the  appellee  of  the  institution  of  that  suit,  is  fulty  sustained 
by  the  deposition  of  William  B.  Duncan,  and  by  the  fiMp  that 
the  deeds  from  the  other  partners  to  lue  appeUee^  executed 
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after  the  diBeolation,  bear  date  in  the  years  1886  and  1887: 
the  action  at  law  a^nst  Marsh  not  having  been  commenced 
nntil  1840,  Beptem her  5th. 

Bat  should  it  be  conceded  that  the  partnership  was.  in  fbfl 
existence  at  &e  time  of  the  institution  of  the  suit  against 
Marsh,  and  that  the  suit  had  been  ordered  or  sanctioned  by 
the  firm,  yet  a  judfimcnt  for  costs  a^inst  them,  upon  a  ground 
which  controvertea  neither  the  justice  nor  the  legality  of  their 
claim,  presents  an  anomaly  in  judicial  proceedings,  as  irrecon* 
cilable  with  reason  as  it  is  believed  to  be  without  nrecedent. 

Upon  tbds  extraordinaiy  judgment,  the  appellant,  as  the 
Itttomev  for  the  defendant  in  the  inferior  court,  assumed  to 
himself  the  power  to  tax  the  costs  adjudged  to  the  defendant; 
to  tax  them  not  in  the  capacity  of  clerk,  the  agent  created  by 
law  for  the  performance  of  that  service,  nor  in  uiat  of  the  legal 
deputy  or'  subordinate  of  that  officer,  but,  as  it  has  been 
asserted,  as  a  sort  of  amicus  derieij  and  with  equal  benevolence, 
or  in  order  to  remedy  the  ignorance  and  imbecility  which,  by 
way  of  justification  of  the  appellant's  acts,  it  is  attempted  to 
•be  shown,  characterized  the  ministers  of  the  law  in  that  unfbiv 
tunate  locality,  assumed  to  himself  the  power  and  the  riffht 
ObOt  only  of  selecting  the  final  process,  but  of  prescribing  uso 
die  description  and  the  quantity  of  the  property  wUdi  he 
chose  to  have  seized  in  satisfiu^on  of  that  process ;  of  furnish- 
ing a  list  of  the  parcels  and  amount  which  he  chose  to  have 
dius  seized;  of  oraering  the  sheriff  to  levy  upon  the  whole  of 
what  he  had  so  describe  ;^  of  preparing  himself  and  fiimishing 
to  the  officer  such  advertisements  for  the  sale  of  the  property 
levied  upon  as  he  approved ;  of  requiring  of  the  sheri^  under 
peril  of  responsibilit|r  for  refusal,  towaras  the  satisfaction  of 
an  execution  for  thirty-nine  dollars  and  ten  cents,  peremptorilv 
to  miJfie  sale  of  more  than  fourteen  thousand.  Acres  of  landL 
estimated  by  the  witnesses  from  forty  to  seventy  thousand 
doUars ;  and  finally,  under  a  proceeding  irregular  in  its  origin, 
commenced  by  himself,  and  by  him  controfied  and  managed 
to  its  consummation,  of  becoming  the  purchaser  of  the  property 
estimated  as  above,  for  the  sum  of  nine  dollars  thirteen  and 
one-half  cents. 

Such  is  the  histoiy  of  a  transaction  which  the  appellant  asks 
of  this  court  to  sanction;  and  it  seems  pertinent  here  to 
inquire,  under  what  system  of  civil  polity,  under  what  code  of 
law  or  ethics,  a  transaction  like  that  disclosed  bv  the  record, 
in  this  case  can  be  excused,  or  even  palliated?  To  the  appel- 
lant must  necessarily  be  iiiiputed  fhU  knowledge  of  this 
transaction ;  he  was  tne  attorney  for  the  defendant  in  the  State 
court;  he  is  shown  to  have  been  not  only  the  adviser,  bat 
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•  •  

^virtaflllv  ihe  executor,  of  eveiy  step  taken  for  the  enforcement 
of  the  judgment  of  uiat  court;  and,  as  a  lawyer,  it  ia  reason- 
able to  presume  that  he  must  have  comprehended  the  nature 
and  emcts  of  the  measures  adopted  by  him  and  at  hjs  instance. 
The  bin  impeaches  these  measures  as. being  contrived  by  the 
ajmellant  for  purposes  of  fraud  and  oppressiony  as  is  betrayed — 

1.  By  the  anomalous  character  of  the  judgment  procured  by 
the  appellant,  without  notice  or  knowledge  on  the  part  of  the 
appellee. 

2.  By  the  ftct,  that  the  process  sued  out  upon  the  judgment 
at  law  was  not  made  out  by  the  only  officer  lenlly  authorized 
for  that  purpose,  but  was  calculated,  and  drawn  up^  and 
determined,  and  written  out,  by  the  appellant  himself  and  by 
his  authority  and  direction  deliyered  to  the  sheriff  who  was 
ordered  by  wis  same  party  on  what  particular  property  and  to 
what  amount  to  levy  the  execution. 

8.  By  the  foots,  thai  whatever  notices  or  advertisements  mar 
have  been  given  or  prepared  previously  to  the  sale  of  the  lands 
levied  upon,  were  prepared  not  by  the  sheriff  but  by  the 
appellant;  and  that  such  as  were  prepared  by  him  were  not 
published  by  the  sheriff  in  the  mode  prescribed  by  the  law, 
previously  to  the  sale  of  lands  under  execution. 

4.  By  ue  waotbn  excessiveness  of  the  levy  insisted  on  by 
the  i^j>ellant;  tins  bein^  an  abuse  of  ^  process  of  the  cour^ 
and  evidence  of  a  fraudulent  derign,  with  a  view  to  incite 
suspicion,  and  to  deter  purchasers  by  reason  of  that  suspicion^ 
and  by  otterinji^  larger  portions  of  property  Ihan  many  persons 
would  be  willmg  or  able  to  purchase. 

6.  By  the  peremptory  demand  upon  the  sheriff  and  in  opp<K 
nlion  to  the  remonstoances  of  this  officer,  and  under  tiirMts, 
in  the  event  of  his  reftisal,  to  force  a  sale  of  this  large  amount 
of  property,  under  drcumstances  calculated  to  insure  its  ruin- 
ous sacrifice. 

6.  The  fl^oss  inadequacy  of  consideration  ff^ran  bv  the  ap^ 
lant  for  this  lutfg^  property,  an  eflfoct  proauced  oy  his  owii 
fraudulent  contrivances. 

The  ground  upon  which  the  defendant  below,  the  appellant 
here,  has  rested  nis  case,  may  in  substance  be  leducea  to  the 
two  following  positions: 

1.  The  strength  of  his  lenl  titie  acquired  under  the  execu- 
tion and  sal^  and  under  tiie  conveyance,  frop  the  dimfl^ 
whic^  execution,  sale,  and  conveyance,  he  idleges  were  ftir, 
a^d  not  fraudulent;  and 

*  -2.  'That  sacrifices  of  land  in  the  section  of  the  State  in 
which  this  sale  occurred,  similar  to  that  complamed  o^  were 
usual  in  sales  under  execution. 
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With  reepeet  to  the  eflbct  of  the  j  adgment  at  kw,  and  of  the 
probeedinn  taken  for  its  enforoementi  it  la  hnjntftdi  in  the 
aiiawer  of  the  i^pellant,  that  this  md^ment  having  been 
Tendered  by  a  court  of  competent  anuionty,  and  still  renudn- 
ing  nnrerersed,  neither  the  validity  of  that  jndgment^nor  the 
proceedings  in  virtoe  thereof  can  now  be  questioned. 

It  is  true,  that  wi&  respect  to  the  r^gulari^  of  that  judg> 
menti  or  of  any  lesal  errors  in  obtaining  it^  this  court  or  me 
Circuit  Court  could  not  take  cognizance,  nor  exercise  any 
appellate  j>ower  for  its  reversal;  and  in  any  collateral  attempt 
at  law  to  mip^h  that  jud^ent,  it  must  be  regarded  as  bind- 
ing and  operative.  But  with  any  fraudulent  conduct  of  parties 
in  obtaimng  a  judgment,  or  in  attempting  to  avail  themselves 
thereof  this  court  can  regularly,  .as  could  the  Circuit  Courts 
take  cognizance.  Such  a  proceeding  is  within  the  legitimate 
province  of  courts  of  equity,  and  constitutes  an  extensive 
ground  of  their  jurisdiction.  The  true  and  intrinsic  character 
of  proceedings,  as  well  in  courts  of  law  as  m  pmsj  is  alike 
sub|ect  to  the  scrutiny  of  a  court  of  equity,  which  mil  prober 
and  either  sustain  or  annul  them,  according,  to  th«r  real 
ehancter,  and  as  the  ends  of  justice  may  require. 

With  reference  to  the  conouct  of  the  appellant,  in  procuring 
and  enforcing  the  jud^ient  at  law,  that  conduct  has  been,  by 
the  answer  ox  the  appeuant  and  by  tiie  awument  of  his  counsel^ 
sought  to  be  sustamed,  upon  the  grouiS  that,  as  attorney  for 
Matsh,  the  appellant  had  the  power  and  the  nj^ht  to  control 
the  judgment,  and  to  carry  it  into  effect  The  power  and 
right  thus  claamed  for  the  appellant,  like  everjr  other  rieht  and 
power,  are  bounded  by  rules  of  law  and  justice,  and  oy  con- 
sistency with  the  riehts  of  others.  80  Ceut  as  it  was  necessary 
to  maintain  and  enforce  the  legitimate  interests  of  Marsh,  it 
was  t^nquestionably  within  the  competenef  of  his  attorney  to 
interpose;  but  he  could  not,  in  pursuance  of  whatever  he  may 
have  fimcied  legitimate,  or  of  whatever  he  may  have  deemed 
judicious  or  promotive  of  advantage  to  his  client  or  himself 
usurp  the  autnority  and  fonctions  of  officen  on  whom  the  law 
had  devolved  its  just  administration,  and  by  that  the  preserva- 
tion of  the  rights  of  the  citizen. 

The  offices  of  clerk  and  sheriff  were  never  designed  to  be 
mere  names,  npr  to  be  engines  and  pretexts,  to  be  used  at  the 
will  of  any  one.  By  what  authority,  then,  could  tiie  appeUant 
assume  the  fhnctions  of  both  clerk  and  sheriff;  tax  sucn  costs 
as  he  deemed  proper;  order  the  seizure  of  jproperty  to  an 
amount  entirely  furbitraiy,  as  his  cupidity  or  ihcuseretion  might 
incline  him,  fmd  command  peremptorily  the  sale  of  the  whole 
subject  thus  iUegally  and  rapaciously  seized  upon,  without  the 
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dightest  leferenoe  to  the  yalue-  of  tiie  «abjecty  in  oomparison 
with  the  demand  to  be  BatiBfied,  ahd  then  to  beoome  himself 
the  poBsesflor  of  the  subject  thos  sacrificed  by  his  own  inegnlar 
and  oppressiTe  conducti  for  a  pretended  consideration  sotriyial 
that  it  may  be  considered  as  nominal  merely  T 

Li  jnstmcation  or  in  excuse  for  this  assumptioni.it  has  been 
alleged  and  relied  on  by  the  appellant^  (though  the  position  is 
entireljr  unsustained  by  proo^)  that  it  was  renderea  necessanr 
by  the  ignorance  of  those  officers  to  whom  the  duties  of  clerk 
and  sh^iff  had  been  assigned  by  law;  and  had  become  % 
common  practice  in  the  particular  part  of  tiie  country  where 
this  proceeding  occurred.  If  the  position  thus  taken  be  true 
in  mcty  it  rather  aggr.wates  than  extenuates  the  wrong  com- 
plained o^  as  it  shows  that^  by  the  ignorance  or  tiie  corruption 
of  tiiose  officers  of  the  law,  the  rights  of  the  complainant  had 
been  surrendered  \o  tiie  merc^  ofone  having  a  direct  interest 
to  invade  those  rights.  It  evincesi  moreover,  if  true,  a  pnMV 
tice,  in  a  profession  heretofore  deemed  enlightened  and  honor- 
able, highly  calculated  to  bring  that  profession  into  merited 
disrepute. 

Upon  the  question  of  the  illegality  in  the  sale  for  want  of 
notice  bv  advertisement,  it  has  Men  insisted  by  the  appellant 
that  the  biU  contains  no  charge  with  respect  to  such  illegality^ 
and  that  therefore  no  prooft  as  to  that  point  can  be  admitted. 

It  is  undoubtedly  the  rule  in  equity,  as  well  as  at  law,  that 
the  prooft  must  correspond  with  the  allegations,  and  that 
evidence  irrelevant  or  inapplicable  to  the  latter  will  be  regarded 
as  immateriaL  The  bill  m  this  case  is  less  searchinj^y  and 
minutely  framed  than  it  might  have  been  on  this  particular 
point,  yet  it  is  considered  as  being  sufficientiy  comprehensivOi 
and  as  sufficientiy  specific  at  the  same  time,  to  embrace  this 
point,  and  to  justtfy  prooft  in  relation  thereto. 

It  alleges  as  illegal  and  unwarrantable  the  taxing  of  the 
costs,  the  writing  of  the  execution,  the  writin^^  of  the  list  and 
description  of  the  lands  required  to  be  levied  on,  and  the 
notices  of  sale  by  the  appellant;  the  mluiiner  of  publishing  or 
putting  those  notices  and  the  proceedings  under  them  at  the 
sale— all  as  being  unwarrantea  by  law.  and  as  having  been 
concocted  and  carried  out  in  fraud ;  all  tnese  allegations  it  was 
competent  to  the  appellee  to  prove.  The  answer  of  the.  appel* 
lant— aftena  general  denial  of  fraud  and  unftimess,  and  after 
admitting  the  taxing  of  the  costs,  the  writing  of  the  execution, 
tiie  description  of  the  land  to  be  levied  upon,  the  directions  or 
the  sherU^  and  the  preparation  of  tiie  advertisements,  all  \fj 
himself— next  insists  upon  the  regularity  and  propriety  of  au 
these  acts.    He  then  proceeds  to  aver  the  performance  of  eveiy 
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prerequisite  of  the  law  with  respect  t6  such  sales.  After 
enumerating  these  prerequisites  in  detail,  he  endeayors  to 
establish  them  by  eyidence.  He  says  that  the  sheriff  ady»- 
tised  the  lands  for  twenty  days  in  three  of  the  most  public 
places  in  each  township  of  the  counly,  in  conformity  with  the 
statute ;  and  he  introduces  the  eyidence  of  the  sheriff  and  of 
other  witnesses  to  maintain  these  ayerments. 

But  in  contrayention  of  these,  statements  are,  first,  the  admis- 
rion  of  the  appellant  that  lit  kmse^^  and  not  the  sheriff  pre- 
pared the  notices  of  sale ;  and,  secondly,  the  eyidence  of  tlie 
sheriff  introduced  and  reUed  on  bjr  the  appellant^  so  fiur  from 
tfiowing  a  compliance  with  the  requisites  of  the  law,  establishes 
the  fiehct  tiiat  tliese  were  yiolated  and  dbregarded ;  for  the  sher- 
iff declares  that  he  took  the  list  and  the  description  of  the 
property,  and  the  notices  prepared  by  the  appellant;  and  tiiis 
oflBk^r  admits  that  he  did  not  put  up  adyerhsements,  either  in 
number  or  locality,  as  required  by  law,  nor  could  he  swear  to 
such'a  proceeding  by  him.  He  says  it  was  his  practice  to  set 
up  adyertisements  in  places  in  which  it  was  conyenient  for  him 
to  do  so,  and  to  hand  oyer  other  notices  to  persons  in  whom 
he  had  confidence. 

Here,  then,  is  proof,  supplied  by  the  appellant,  that  the  law  had 
not  been  complied  with.  The  acts  of  an  oflicial  deputy  are 
eyidence  of  the  acts  of  his  principal,  and  are  binding  on  all 
who  fiJl  within  the  legal  scope  of  those  acts.  But  it  is  not 
perceiyed  how  the  rigats  of  suitors  can  be  at  all  dependent 
upon  the  unofficial  aud  in^yidual  confidence  of  one  officer, 
eyen  when  that  confidence  may  not  haye  been  misplaced.  In 
this  case,  there  is  no  proof  that  it  ha^  been  fulfilled;  for  no 
person  shows  that  the  notices  had  been  in  fitct  put  up  and  pnb- 
ushed  according  to  the  statute.  The  mere  bdntf^  eitiier  of  the 
sheriff  or  any  other  person,  can  haye^  no  operation  where  *  the 
law  calls  for  full  leml  proof. 

The  objections  here  stated  cannot  be  deemed  narrow  or 
technical,  with  reference  to  a  case  like  the  present — a  case  pre- 
senting no  claim  to  fayor  either  in  law  or  m  equity;  a  case  in 
which  the  respondent  was  and  is  bound  to  pursue  tiie  hair  line 
of  legal  and  formal  strictness,  and  from  which,  if  he  deyiate  ih 
neyer  so  small  a  degree,  he  is  doomed  to  &%  The  conduct 
of  the  defendant,  in  all  that  he  has  done  himself  and  in  all  that 
he  has  exacted  of  others,  is  essentially  important  jsi  this  case 
as  eyidence  of  the  qm  €mmo  with  which  uiis  transaction  waa 
begun,  prosecuted,  and  consummated.  Anotiier  pregnant 
proof  of  the  desien  of  the  appellant  to  grasp  and  to  retein  what 
no  principle  of  fiberalit^  or  equity  comd  warranty  is  the  ftot^ 
dearly  established,  of  his  refusal  after  the  sale  to  accept  ftom 
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the  appellee,  fbr  the  redemi>tion  of  hk  lands  00  fflaringly  sacii* 
ficedy  a  Bum  of  money  consideTably  exceeding  m  amount  the 
judgment  for  costs,  with  all  the  expenses  incidental  to  the 
oanying  that  judgment  into  effect .  The  appellant,  by  his  ir- 
regular and  unconscientious  contrivances,  achieved  what  he 
conceived  to  be  an  immense  speculation;  and  ^e  determined  to 
avail  himself  of  it,  ^regardless  of  its  injustice  and  ruinous  con* 
seouences  to  the  appellee. 

To  meet  the  obje^on  made  to  the  sale  in  this  case,  founded 
on  the  inadequacy  of  the  price  at  which  the  land  was  sold,  itia 
insisted  that  madequacy  ot  consideratiun,  singly,  cannot  amount 
to  proof  of  fraud.  Thia  position,  however,  is  scarcely  recon- 
cilable with  the  qualification  annexe<l  to  it  by  l^e  courts; 
namely,  unless  such  inadequacy  be  so  gross  as  to  shock  the 
eonscitoce;  for  this  qualification  implies  necessarily  tiie  affirm- 
ation, th^t  if  the  inadequacy  be  of  a  nature  so  gross  as  to 
shock  the  conscience,  it  will  amount  to  proof  of  finim.  Again, 
in  answer  to  the  same  objection,  it  is  insisted,  that  whatever 
presumption  arising  from  inadequacy  of  consideration  may  be 
permitted  with  respect  to  transactions  strictiy  limited  to  vend- 
or and  vendee,  no  un&vorable  inference  from  that  cause  is 
permissible  with  respect  to  sates  made  under  judicial  process. 
Certainly  the  i&cts  that  sales  are  made  by  the  officers  or  min- 
isters of  the  law,  and  .under  its  authorily,  may  properly  weaken 
the  usual  presumption  arising  from  gross  inadequacy ;  but  to 
declure  that  such  inadequacv,  connected  with  otner  fiicts  and 
drcumstances  evincing  irand  or  unfidmess,  could  never  be  re- 
mrded  as  affecting  sales  under  process,  would  be  as  rational  as 
tiie  assertion  that  process  of  law  could  never  be  abused^  and 
that  the  ministers  of  the  law  must  necessarily  be  intelligent 
and  upright,  and  incapable  of  being  ever  williuj^ly  or  unwit- 
tingly made  tiie  instruments  of  fraud  or  oppression.  But  the 
transaction  now  under  review  can  with  no  show  of  -pr<^riety 
be  tested  by  the  single  fa^t  of  inadequacy  of  consideration^ 
however  ^ss  and  extraofdinaiy  that  inadeauacy  has  been. 
We  perceive  in  this  transaction  other  in^rredients  that  have 
been  mingled  therewith  by  the  appellant,  that  give  to  the  ob- 
jection of  inadequacy  an  effect  that,  standing^  isolated  and 
alone,  could  not  be  ascribed*  to  or  deduced  from  it. 

Thus,  when  we; -advert  to  the~  irregular  and  extraordinary 
character  of  the  judgment  procured  through  the  aeency  of  tne 
appellant — te  his  eagerness,  that  could  not  await  tne  action  of 
the  officer  of  the  court — ^his  assumption  of  the  functions  of  the 
clerk,  in,  taxing  the  costs,  and  in  writing  out  the  execution — his 
preparation  and  delivery  to  tiie  sheriff  of  a  description  and  list 
of  tne  lands  of  the  appellee,  amounting  to  more  than  fourteen 
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thooBand  acres— his  requiBitioB  of  a  seizure  of  the  whole  of 
those  lands  in  saliB&ction  of  the  sum  of  thirty-nine  dollars— his 
faiflexible  demand  upon  the  sherifl^  under  threats  of  prosecution, 
to  expose  to  sale  the  entire  levy — ^his  purchase  of  all  these 
lands  for  the  sum  of  nine  dollars  and  thirteen  and  a  half  cents-* 
and  his  refusal  after  the  sale  and  purchase  to  accept,  in  redemp* 
lion  of  these  lands  so  sacrificed,  a  sum  of  money  tendered  to 
him  much  more  than  equal  to  the  costs,  with  all  the  expenses 
incident  to  the  judgment:  when  all  these  acts  on  the  part  of 
the  tqppellant  are  adverted  to,  they  impel  irresistibly  to  tne  con- 
elusion,  that  the  eross  inadequacv  of  consideration  in  the  sale 
and  purdiase  of  wese  lands  was  the  premeditated  result  which 
the  proceedings  by' the  appellant  were  put  in  practice  .to  insure. 
They  betray  &at  rnahu  dolus  in  which  the  design  of  the  appel- 
lant was  conceived,  which  appears  to  have  presided  over  and 
regulated  the  progress  of  the  design  fix)m  its  birth  to  its  oon^ 
summation;  to  which  design  the  appellant  has  tenaciously 
dung,  in  the  seeming  expectation  that  it  was  beyond  the  coi^ 
rective  powers  of  law  or  justice. 

Upon  the  whole  case,  we  are  constrained  to  view  the  entire 
transaction  impeached  by  the  appellee  as  one  that  cannot  be 
sustained  without  the  subversion  of  the  princinles  and  rules 
either  of  legal  or  moraljustice.*  We  accordingly  approve  the 
decision  t>f  the  Circuit  Court  in  so  regarding  it,  and  order  that 
decree  to  be  affirmed* 


Oliveb  ahb  Dastel  B.  Oabbisok,  Appellants^  v.  The  Mem- 
phis Iksubance  Compaet. 

Wben  bilU  of  lading  for  goods,  ihipped  on  board  of  a  ttMmboat  in  the  rirer  lOt- 
fiffippi,  mentioned  that  the  carrier  wae  not  to  be  reapontlble  for  aoetdentf  whieh 
happened  from  the  *' perils  of  the  rirer,"  thete  wordi  did  not  indnde  fire  amonfrt 
thoee  perils;  and  the  oanier  was  responsible  for  losses  bj  tit,  although  the  boat 
was  consumed  without  any  negligenoe  or  Ikult  of  the  owners,  their  agents,  or 
serrants. 

The  eridenoe  of  a  witness  was  not  admissible,  who  offered  to  testify  that  he  had 
not  known  a  case  where  the  omissioli  of  the  word  **iire,"  in  the  exceptions  men- 
tioned in  the  bill  of  lading,  was  considered  to  gire  a  claim  against  the  boat  on 
account  of  a  loss  1>x  ^^' 

There  is  no  ambiguity  which  requires  to  be  eiplain^,  and  the  eridence  Ihlls  ts 
establish  a  usage. 

Am  insurance  company,  which  paid  these  losses,  had  a  righ^  to  seek  rdief  from  ths 
owners,  of  the  boat 

This  relief  cAuld  be  sought  In  equitr,  not  only  upon  the  general  principles  of  eqiif^ 
Jurisprudence,  but  alw  because,  In  this  case,  a  numb«  of  shipments  were  Joiaso 
in  the  same  Mil,  and  tikus  a  multiplicity  of  suits  was  aToided. 

This  was  an  appeal  from  the  Circuit  Conrt  of  the  United 
States  for  the  district  of  Missouri,  sitting  in  equity. 
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The  bill  was  filed  by  fhe  Memphis  Insaranoe  Company,  a 
oorporation  created  by  the  laws  of  Tennessee,  and  whose  stock* 
holders  were  citizens  thereoi^  against  the  owners  of  the  steam- 
boat Convoy.  In  Febmary.  1849,  they  received  on  board  of 
fheir  boat  a  larrn  amount  oi  cotton,  to  be  carried  from  Mem- 
phis to  New  Oneans.  The  boat  and  caigo  were  destroyed  by 
fire  on  the  downward  voyage,  without  any&ult  or  negligence 
of  the  owners,  their  agents,  or  servants.  The  insurance  com- 
pany paid  the  owners  of  the  cotton  the  Amounts  of  their  several 
msurances,  and  then  filed  this  bill  to  recover  such  sums  from 
the  owners  of  the  boat  The  fitcts  are  more  particular!  v  stated 
in  the  opinion  of  the  court  The  Circuit  Court  held  the  own- 
ers of  the  boat  liable,  and  rendered  a  decree  against  them  for 
the  amounts  paid  by  the  insurance  company. 

There  were  fifteen  different  bills  of  lading  mentioned  in  the 
bill.  The  first  five,  covering  three  hundred  and  eighty-eight 
bales  of  cotton,  stipulated  for  the  delivery  at  New  Orleans,  **the 
daii^rs  of  tiie  river  only  excepted."  In  the  sixth,  seven^ 
and  dghtii,  covering  one  hundx^  and  twenly-one  bales,  ^^the 
dangers  of  the  river  and  unavoidable  accidents  only"  are  ex- 
cepted. In  the  ninth,  fourteenth,  and  fifteenth,  covering  two 
hundred  and  sevenly-four  bales,  **the  unavoidable  dangers  of 
the  river  and  fire  only"  are  excepted;  and  in  the  tenth, 
eleventh,  twelfth,  and  thirteenth,  ^^the  dangers,  of  the  river 
and  fire  oilly"  are^  e3;cepted.  The  ground  upon  which  the 
owners  of  the  boat  T^ere  claimed  to  be  liable  upon  those  biUs 
of  lading,  where  *^fire"  was  excepted,  was,  that  the  fire  arose 
from  carelessness.  But  in  the  progress  of  the  trial  this  branch 
of  the  claim  was  given  up,  and  the  claim  of  the  plaintiffs  was 
declared  to  rest  upon  the  construction  to  be  ^ven  to  the  bills 
of  lading,  in  which  the  vessel  was  merely  exempted  from  ^*  the 
danj^rs  of  the  river,"  or  ^*the  dangers  of  the  river  and  un- 
avoidabte  accidents." 

The  Circuit  Court  decreed  that  the  owners  of  the  boat  were 
liable  upon  those  bills  of  lading  which  cqntained  the  exception 
only  of  ^^the  dangers  of  the  river,"  being  the  first  five  men- 
tioned in  the  bUl,  and  dismissed  the  bill  as  to  the  relief  sought 
in  respect  to  the  bills  of  lading  in  which  ^^the  dangers  of  me 
river  and  unavoidable  accidents  "  are  excepted,  being  tiie  sixth, 
'seventh,  and  eighth,  mentioned '  in  the  bill.  The  owners  of 
the  boat  appealed  to  this  court 

The  case  was  argued  by  Mr.  JBuring  for  the  appellants,  and 
Mr.  O^er  for  the  appellees. 

Mr.  Justice  CAMPBELL  delivered  the  opinion  of  the  court 
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The  appellee  filed  a  bill  in  the  Cireait  CJoort  against  the 
appellants,  the  owners  of  the  steamboat  Convoy,  a  yeasel 
formerly  employed  in  the  navigation  of  the  Mississippi  river, 
and  which,  m  1849,  was  consumed  by  fire,  with  a  cargo  oi 
cotton. 

The  appellee  is  an  insurance  corporation  of  Memphis,  Ten- 
nessee, and  insured  eleven  hundred  and  fifty-two  bides  of  &e 
cotton  belonging  to  this  cargo  from  loss  by  &re;  this  insurance 
was  effected  upon  fifteen  distinct  parcels,  and  shipped  mostly 
from  Tennessee  to  a  number  of  consignees  in  New  Orleans. 
The  company  adjusted  the  losses  with  the  assured  on  their 
policies,  and  bring  this  suit  for  reimbursement,  by  enforcing 
the  x^laims  of  the  shippers  against  the  owners.  Tlhese  answer 
the  bill  by  a  denial  of  their  leml  responsibilily  for  the  loss. 
Thev  maintain  that  fire  is  one  of  the  perils  of  the  river  Missis- 
sipp ;  that  aU  the  bills  of  lading  that  exempt  the  carrier  from 
aloss  by  perils  of  the  river,  imply  fire  as  one  of  those  perils: 
that  the  variations  in  the  bills  of  ladine,  some  including  *^.fire,'' 
and  ^*  unavoidable  accidents "  as  weU  as  fire,  are  referable  to 
the  fiict  that  they  are  preferred  by  different  shippers,  who  have 
different  forms  for  expressing  the  same  legal  consequence. 
That  they  all  understand  that  a  carrier  is  exempt  from  a  lia- 
baity  for  fire  on  a  bill  of  lading  exonerating  him  from  the  risks 
of  the  nver. 

It  was  admitted  on  the  hearing  that  the  boat  was  consumed, 
without  anynegligence  or  fault  of  the  owners,  their  agents,  or 
servants.  The  Circuit  Court  excused  the  owners  from  losses, 
where  the  bills  of  lading  contained  an  exception  of  fire  or  un* 
avoidable  accidents,  but  condemned  them  on  the  others,  to 
satisfy  the  demand  of  the  company.  v 

It  cannot  be  denied  that  the  appellants  are  responsible,  ac- 
cording to  the  strictness  of  the  common-law  rule  determining 
the  carrier^s  liability,  unless  an  accidental  fire  is  one  of  the 
exceptions  included  in  the  term  ^^  perils  of  the  river. V  These 
worcU  include  risks  arising  from  natural  accidents  peculiar  to 
the  river,  which  do  not  happen  by  the  intervention  of  man, 
nor  are  to  be  prevented  bv  numan  prudence;  and  have  been 
extended  to  comprehend  losses  arismg  from  some  irresistible 
force  or  overwhelming  power  which  no  ordinaiy  skill  could 
anticipate  or  evade.  (Jon^s  v.  Pitcher,  8  S.  and  P.,  186;  4 
Yerg.,  48;  6  Yerg.,  82;  Schooner  Beeside,  2  Sum.,  668.)^  ^ 

Tney  exonerate  a  carried  from  a  liability  for  a  loss  arising 
from  an  attack  of  pirates,  or  from  a  collision  of  ships,  when 
there  is  no  negligence  or  fault  on  the  part  of  the  master  and 
crew.  Latterly,  tbe  courts  have  shown  an  indisposition  to  ex-^ 
tend  the  comprehension  of  these  words.    The  destruction  of  a 
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vessel  by  worms  at  sea  is  not  acconnted  a  loss  by  the  perils  of 
the  sea;  nor  was  a  damage  from  bilgin^y- arising  in  consequence 
of  the  insufficiency  of  tackle  for  gettmg  her  from  the  dock ; 
nor  was  damage  occasioned  to  a  vessel  by  her  props  being  car> 
lied  away  by  uie  tide  while  she  was  undergoing  repairs  on  the 
batchy  excused,  as  fidling  within  that  exception,  in  Laveroni 
v«  Drury,  (8  Ex.  B.,  166,)  a  question  arose  whether  a  damage 
to  a  carffo  of  cheese,  occasioned  bv  rats,  was  within  the  excei>- 
tion  of  me  dangers  or  accidents  of  the  sea  and  navi^tion ;  and 
the  Continents  and  American  authorities  were  cited  to.  the 
Barons  of  the  Exchequer,  to  show  that  it  was,  and  that  Hie 
carrier  was  excused,  he  having  taken  the  usual  and  proper 
precautions  against  them. 

That  court  decided  otherwise,  and  say  ^*the  exception  in- 
cudes only  a  danger  or  accident  of  the  sea  or  navigation, 
properly* so  called,  (viz:  one  caused  by  the  violence  of  the 
winds  and  waves,  a  via  mcgcTf  acting  upon  a  seaworthy  and 
substantial  ship,)  and  does  not  cover  damage  by  rats,  wmch  is 
a  kind  of  destruction  not  ]>eculiar  to  the  sea  or  navigation,  or 
arising  direct!  v  from  it^  but  one  to  which  such  a  commodity  as 
cheese  is  equally  liable  in  a  warehouse  on  land  as  in  a  ship  at 
sea."  Ana  the  court  conclude  "that  the  liabilitv  of  the  mas- 
ter and  owner  of  a  general  ship  is  vrima  fade  tnat  of  a  com- 
mon carrier;  but  that  his  responsibiuW  may  be  either  enlarged 
or  qualified  by  the  terms  of  the  bill  of  lading,  if  l^ere  be  one; 
ana  tliat  the  question,  whether  tibie  defendant  is  liable  or  not, 
is  to  be  ascertained  by  this  document  when  it  exists."  The 
principle  of  these  cases  establishes  a  liability  against  a  carrier 
for  a  loss  by  fire  arising  from  other '  than  a  natural  cause, 
whether  occurring  on  a  steamboat  accidentally,  or  communi- 
cated from  another  vessel  or  from  the  shore;  and  the  fiEtct  that 
fire  produces  the  motive  power  of  the  boat  does  not  affect  the 
case.  (New  J.  8.  N.  Go.  v.  Merdhants'  Bank,  6  How.,  844,  881 ; 
Hale  t.  N.  J.  S.  N.  Co.,  15  Conn.,  589;  Sin^eton  v.  HiUiard, 
1  Strab.^  208;  Gilmore  v.  Carman,  1  8.  and  ST.,  279.) 

In  this  suit,  a.witness  was  introduced,  who  claims  to  have 
been  long  fanuliar  with  the  usaees  of  the  navigation  and  the 
river  insurance  risks  of  the  Mississippi,  and  competent  to 
testify  in  reference  to  the  perils  of  that  nver.  He  says,  ^^  those 
are,  smking,  by  coming  in  collision  with  rocks,  snags,  or  other 
boats  or  vessels,  and  fire ;  that  the  most  common  form  of  bills 
of  lading  contains  the  exceptions,  perils  of  the  river  and  fire; 
but  that  m  many  instances  the  word  fire  is  omitted,  and  he  has 
not  known  an  instance  where  the  want  of  that  word  has  created 
a  difficulW  in  adjusting  a  loss,  or  was  considered  to  jrive  a  claim 
against  a  boat  on  account  of  a  loss  by  fire.''    The  first  inquiry 
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ifiy  whether  this  evidence  k  admuNrible.  In  mercantile  oon- 
tractSy  evidence  is  admissible  to  prove  that  the  words  in  which 
the  particalar  contract  is  expressed,  in  the  particular  trade  to 
whicn  the  contract  refers,  are  used  in  apecmiar  sense,  and  dif- 
ferent  from  that  which  they  ordinarily  import,  and  to  annex 
incidents  to  written  contracts,  in  respect  to  which  they  are 
silent,  but  which  both  parties  probably  contemplated,  because 
usual  in  such  contracts. 

But  although  it  is  competent  to  explain  what  is  ambiguous, 
and  to  introduce  what  is  omitted,  because  sanctioned  by  usage, 
it  is  not  competent  to  vaiy  or  contradict  the  terms  of  the  con* 
tract  The  exceptions  in  the  bills  of  lading  under  considera- 
tion have  been  in  use  in  policies  of  insurance  and  contracts  of 
affireiehtmfsnt  for  a  long  period,  and  have  acquired  a  distinct 
signification  in  the  customs  of  merchants,  and  the  opinions  of 
professional  men  and  courts.  It  would  be  surprismg  if  any 
particular  or  artificial  meaning  was  attached  to  them  in  the 
customs  of  the  Mississippi  river,  contrary  to,  or  distinguishable 
from,  that  which  existea  elsewhere  in  the  community  of  ship* 
pers  and  merchants.  In  this  case,  the  evidence  fidls  to  estab- 
ush  any  pecxdiar  sense  of  these  words,  as  appropriate  to  the 
localily  where  the  parties  to  this  contract  resiae  and  made 
their  contract  The  evidence  rather  serves  to  show  that  the 
witness  did  not  recognise  the  liability  of  a  carrier^  as  it  exists 
in  the  common. law,. and  was  ready  to  acquit  him  of  responsi- 
bility for  losses  to  which  he  did  not  contribute,  by  the  negli- 
gence  or  fiiult  either  of  himself  or  his  amnts.  I^  Tumey  v. 
Wilson,  (7  Yeiger,  840)— a  case  decided  in  the  State  from 
which  ihe  shipments  described  in  the  bill  were  chieflv  made- 
evidence  was  ofiered  to  show  there  was  an  implied  contract 
recognised  in  the  usages  of  shippers  and  merchants,  which  had 
prevailed  from  the  first  settlement  of  the  country,  to  exempt 
the  carrier  from  losses,  except  those  proceeding  from  negii* 

Snoe  or  dishonesty  to  explain  or  construe  a  bill  of  lading  of 
e  common  form.  The  court  decided,  that  the  dangers  of 
the  river  were  such  as  could  not  have  been  prevented  Dy  hu- 
man skill  and  foresight,  and  were  incident  to  river  navigation. 
That  all  evidence  was  irrelevant  that  did  not  show  that  the 
loss  was  occasioned  bv  the  act  of  God.  the  enemies  of  the 
countiy,  or  dangers  or  the  river;  that  tne  custom  could  not 
affect  or  in  anywise  alter  the  written  contract  of  the  parties,  as 
contained  in  tiie  bill  of  lading,  as  the  language  had  a  definite 
legal  meaning  which  this  custom  could  not  change.  A  sii^ilar 
question  arose  in  the  case  of  the  Schooner  Beeside,  (2  Sum., 
668,^  where  Justice  Story  condemns,  in  pointed  laneuage^  the 
habit  of  admitting  loose  and  inconclusive  usages  ana  castonsi^ 
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*'to  oatweiffh  the  well-known  and  well-settled  principles  of 
law/'  And  in  Rogers  v.  Mechanics'  Lisorance  Co.,  (1  Stoiy, 
601,)  he  denies  the  anthoiity  of  a  usage  of  a  particular  port^  in 
a  particular  trade,  to  limit  or  control  or  qualii^  the  language 
or  mercantile  contracts,  such  as  a  policy  of  insurance.  A 
usage  such  as  is  pleaded  in  this  suit,  if  existing,  must  be  noto- 
rious and  certain,  and  have  been  uniform  in  its  application 
and  long  established  in  practice.  It  niust  hare  been  exhibited 
in  the  transactions  of  the  individuals  and  coiporations  conr 
cerned,  in, conducting  the  business  of  shipments,  transportation, 
and  insurance,  through  the  Mississippi  valley. 

If  the  evidence  hid  established  that  policies  of  insurance 
there  did  not  designate  fire  among  the  risra  assumed;  that  the 
words  '< perils  of  uie  river"  were  used  to  include  that  nek^  and 
losses  by  fire  had  been  uniformly  settied  under  that  clause  in 
the  policy ;  that  contracts  of  affirei^htment  had  been  made  and 
losses  "adjusted  on  the  same  conditions ;  that  these  usages  had 
received  the  sanction  of  professional  and  judiciid  opinion  in 
the  States  bordering  that  river— the  cause  of  the  appellants 
would  have  presented  different  considerations.  The  record 
contains  nothing  to  exempt  them  from  the  legal  rule  of  liabili- 
ty, as  established  by  Ihe  common  law.  Seven  of  the  bills  of 
ladinff  produced  contain  the  excej^tion,  <<  perils  of  the  river  and 
fire;  tnree  others  add  to  the  i>enls  of  the  river,  '^unavoidable 
accidents;"  and  in  these  cases  the  Circuit  Court  exonerated 
the  appellants  from  responsibility. 

The  appellants  further  contend  that  the  insurance  company 
is  not  subrogated  to  the  claims  of  the  shippers  of  the  cotton, 
whose  losses  mive  been  adjusted  on  their  policies  of  insurance ; 
x>r,  if  this  is  so,  still  their  suit  should  have  been  at  law,  in  the 
name  of  the  assured — ^the  remedy  being  adequate  and  com- 
plete. In  Randell  v.  Cochran,  (1  Yesey,  sen.,  98,)  the  chan- 
cellor repUed  to  a  similar  objection,  ''that  the  plaintiff  had  the 
plainest  equity  that  could  be."  The  person  onginallv  sustain- 
mg  the  loss  vras  the  owner ;  but,  after  satisfaction  made  to  him, 
the  insurer.  And  in  White  v.  Dabinson,  (14  Sim.,  278,)  an 
insurer  enforced  a  lien  on  a  judgment  recovered  by  the  assured 
for  a  loss,  where  the  loss  had  been  partially  settied  by  him,  on 
the  policy.  (Monticello  v.  Morrison,  17  Mow.,  152.)  These 
cases  also  show  that  an  insurer  may  apply  to  equity  whenever 
an  impediment  exists  to  the  exercise  of  nis  legal  remedy  in  the 
name  of  the  assured. 

Th^  bill  discloses  fifteen  different  contracts  of  affreightment, 
of  a  similar  character,  which  have  been  adjusted  by  the  appel- 
lees, and  which  form  &e  subject  of  this  suit 
'  They  have  been  joined  in  the  same  bill,  and  much  incon^ 
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venience  and  vexation  have  been  prevented.    Without  flirther 
inquiry,  we  think  a  sufficient  ground  for  a  resort  to  equity  is 
disclosed. 
Beoree  affirmed. 


Thb  Commebcial  Mutual  MARms  Insurakcb  Oompant,  Ap- 
pellants, V.  The  Union  Mutual  Inbubance  Company  of  Kzw 

YOBK. 

Where  application  for  reinsnraikee  was  made  on  Satnrdaj,  npon  certain  tenasi 
which  were  declined,  and  other  terms  demanded,  and  on  Monday  these  last-men- 
tioned terms  were  accepted  bj  the  applicant,  and  assented  to  bj  the  president, 
bnt  the  policy  not  made  ont,  becanse  Monday  was  a  holjdaj,  the  agreement  to 
issue  the  policy  mnst  be  considered  as  legally  binding. ' 

The  law  of  Massachusetts  is,  that  although  insurance  companies  can  make  ralid 
policies  only  when  attested  by  the  signatures  of  the  president  and  secretary,  yet 
they  can  make  agreements  to  issue  policies  in  a  less  formal  mode. 

By  the  common  law,  a  promise  for  a  raluable  consideration  to  make  a  poU^  Is  not 
required  to  be  in  writing,  and  there  is  no  statute  in  Massachusetts  which  is  in- 
consistent with  this  doctrine. 

Where  the  power  of  the  president  to  make  contracts  for  insurance  is  not  denied  in 
the  answer,  or  made  a  point  in  issue  in  the  court  below,  it  is  SuiBcient  to  bind 
the  company  if  the  other  party  shows  that  such  had  been  the  practice,  and  thel^ 
by  anJdea  hi^d  out  to  the  public  that  the  president  had  sudi  power. 

It  is  not  essential  to  the  existence  of  a  binding  contract  to  make  insurance,  that  s 
premium  note  should  have  been  actually  signed  and  flelirered. 

This  was  an  appeal  from  the  Circuit  Court  of  tlie  United 
States  for  the  diirtrict  of  Massachusetts,  sitting  in  equity. 
The  facts  are  stated  in  the  opinion  of  the  court 

The  case  was  argued  hy  Mr.  Curtis  for  the  appellants,  and 
Mr.  Ghodrieh  for  the  appellees. 

Mr.  Justice  CURTIS  delivered  the  opinion  of  the  court- 
This  is  an  appeal  from  a  decree  of  the  Circuit  Court  of  the 
United  States  tor  the  distiict  of  Massachusetts,  in  a  suit  in 
equity,  to  compel  the  specific  performance  of  a  contract  to 
make  reinsurance  on  the  ship  Great  Bepublic  The  CSrcuit 
Court  made  a  decree  in  favor  of  the  complainants,  and  the  re- 
spondents appealed. 

It  appears  that  the  complainants,  a  cotporation  established 
in  New  York,  having  made  insurance  of  the  ship  Great  Bo- 
public  to  a  large  amount,  authorized  Charles  W.  Storey,  at 
Boston,  to  apply  for  and  obtain  from  either  of  the  insurance 
companies  there  reinsurance  to  the  extent  of  ten  thousand  dol- 
liurs.  Pursuant  to  this  authority,  on  the  24ih  December,  1858^ 
lb.  Storey  made  application  to  ^e  president  of  the  defendant 
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eorporation  for  reinBurance,  at  the  same  time  presenting  a 
paper,  partly  written  and  partly  printed,  as  embodying  the 
terms  of  Hie  application.    The  paper  was  as  follows : 

'*  Reinsurance  is  wanted  l^  the  Union  Mutual  Insurance 
Company,  New  York,  for  $10,000,  on  the  ship  Great  Repub- 
lic, from  December  24, 1858,  at  noon,  for  six  months  ensuing. 

^^  This  policy  is  to  be  subiect  to  such  risks,  valuations,  and 
condition,  including  risk  of  premium  note,  as  are  or  may  be 
taken  by  llie  said  Union  Mutual  Insur&nce  Compdny,  and 
piljTment  of  loss  to  be  made  at  the  same  time.    8  per  cent. 

^^  Binding, ^  PreMenL 

^'New  Torkj  December  24, 1858." 

The  president,  after  consultation  with  one  of  the  directors  of 
the  company,  declined  to  take  the  risk  for  a  premium  of  three 
per  cent.,  but  offered  to  take  it  for  three  and  a  half  per  cent. 

Mr.  Storey  replied,  that  was  more  than  he  was  authorized  to 
{^ye,  and  left  the  office.  He  inmiediately  apprised  his  princi- 
pals, by  a  telegraphic  despatch,  that  the  risK  could  be  taken 
ror  three  and  a  half  per  cent,  for  six  months,  or  six  per  cent, 
a  year.  The  reply,  on  the  same  day,  was,  ^^Do  it  for  six 
months,  privilege  of  cancelling  if  sold."  This  reply  did  not 
come  to  the  hands  of  Mr.  Storey  until  Monday,  the  26th  day 
of  December,  when  he  went  to  the  office  of  the  respondents, 
and  found  there  the  president  of  the  company,  but  not  any 
other  person,  as  the  day  was  generally  observed,  by  merchants, 
bankers,  and  insurers,  as  a  holy  day,  Christmas  having  fallen 
on  Sunday. 

Mr.  Storey  informed  the  president  he  was  willing  to  pay 
three  and  a  half  per  cent  for  the  reinsurance  described  in  the 
proposal,  took  a  pen  and  altered  the  three  per  cent,  to  three 
ana  a  half  per  cent.,  by  adding  ^  to  8  on  the  paper,  and  it  is 
admitted  by  the  answer  that  the  president  tiiereupon  assented 
to  .the  terms  contained  in  the  paper,  but  informea  Mr.  Storey 
that  no  business  was  done  at  the  office  on  that  day,  and  that 
the  next  day  he  would  attend  to  it  The  president  then  took 
the  paper  and  retained  it 

To  a  special  interrogatory  contained  in  the  bill,  the  defend- 
ants answer: 

'^That  its  president  did  assent  to  the  terms  and  provisions 
in  said  paper,  as  the  terms  and  provisions  of  a  reinsurance  to 
be  completed  and  executed  by  this  defendant,  by  the  makin^^ 
and  execution  of  a  policy  in  due  form,  according  to  the  ream* 
sitions  of  the  laws  of  Massachusetts,  and  the  by-laws  of  this 
defendant)  but  they  were  not  assented  to  as  a  present  insu- 
xanoe.** 
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Upon  these  &ct8y  we  are  of  opinion  there  was  an  agreement 
to  reinsone  according  to  the  terms  contained  in  the  proposal, 
concludea  hy  tod  be.tween  Mr.  Storey  and  the  president  at 
this  interview  on  Monday  the  26th  of  JDecember.  The  paper 
contained  every  particular  essential  to  a  contract  to  make  re- 
insurance. It  ascertained  the  subject  of  insurance,  the  com- 
mencement and  duration  of  the  risk,  the  parties,  &e  interest 
of  the  assured,  and  the  premium ;  and  for  the  special  ris^,  the 
valuations,  and  conditions,  it  referred  to  the  original  contract 
of  insurance  made  by  the  complainants,  by  reason  of  which 
thev  were  seeking  reinsurance. 

On  Saturday,  the  president  had  offered  to  contract  in  accord- 
ance with  the  paper,  saving  a  difference  of  one-half  per  cent, 
on  the  premium. 

It  was  argued  that  it  could  not  be  considered  an  acceptance, 
on  Monday,  of  a  continuing  offer  made  on  Saturday,  because, 
when  ^e  complainants  authorized  Mr.  Storey  to  eive  three  and 
a  half  per  cent,  they  at  the  same  time  imposed  a  new  condi- 
tion by  the  words,  ^^ privilege  of  cancelling  if  sold."  But  Mr. 
Storey  testifies,  and  this  is  not  denied  by  the  answer,  or  by 
any  witness,  tiiat  when  he  made  the  application  on  Saturday, 
and  before  the  president  had  named  the  premium  which  ne 
was  willing  to  take,  the  president  said  he  supposed  that  they 
would  have  to  cancel  the  policy,  if  the  vessel  should  be  sold 
within  the  'time ;  and  that  he  (Storey)  assented  thereto ;  and 
tfai^t  at  the  interview  on  Monda^,  when  this  point  was  referred 
to,  the  president  said  tiie  usage  in  Boston  would,  settle  it,  and 
he  would  not  put  anything  concerning  it  into  the  nolicy;  and 
after  some  conversation  concerning  the  usage,  Mr.  Storey 
agreed  to  take  the  policy  without  any  mention  of  the  privilege 
of  cancellation,  under  these  circumstances,  we  do  not  per- 
ceive that  the  requirement  of  this  privilege  «an  be  considered 
as  at  aU  varying,  in  the  apprehension  and  meaning  of  the  pap- 
ties,  the  terms  of  the  acceptance  on  Monday,  from  the  teiins 
of  the  proposal  on  Saturday.  But  whether,  under  all  the  d^* 
cumstances,  this  should  be  deemed  to  have  been  a  continuing 
offer,  we  do  not  think  it  necessary  to  determine;  because,  on 
Monday,  either  the  president's  o^r  of  Saturday  was  accepted 
by  Mr.  Storey,  and  its  acceptance  made  known  to  the  presi- 
dent, or  the  proposal  was  renewed  by  Mr.  Storey,  and  accept- 
ed by  the  president.  The  fact  that  others  chose  to  abstain 
from  business  pn  that  day  did  not  prevent  these  parties  from 
contracting,  if  they  saw  fit  to  do  so;  and  when  one. of  them 
either  accepted  a  continuing  offer,  6r  renewed  a  proposal  which 
was  accepted  by  the  other,  they  made  a  binding  contract  STor 
do  we  thmk  the  allegation  of  the  answer,  that  ue  president  in- 
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fonned  Mr.  Storey  that  no  boBmesB  waa  done  in  the -office  that 
day,  bat  the  next  day  he  would  attend  to  it,  can  reasonably  be 
intcorpreted  to  mean  that  he  had  not  made,  or  intended  to 
make,  a  contract  for  a  policy.  Their  fair  meaning  is,  that 
though  he  had  agreed  to  make  the  insurance,  as  the  secretary 
and  derln  were  not  .there,  and  the  books  not  accessible,  any 
action  on  the  agreement  must  be  deferred  to  Hie  next  day. 
llie  words  cannot  be  understood  to  mean,  that  he  would  on 
the  next  day  attend  to  what  he  had  already  done;  and  he  had 
abeady  maae  a  contract  for  reinsurance,  to  be  executed  on  the 
next  <uy,  by  issuing  a  policy  in  due  form  to  carry  that  agree- 
ment into  effect 

On  leaying  the  office  of  the  defendants,  Mr.  Storey  immedi- 
ately informed  the  nlaintiffit  that  he  had  effected  this  contract, 
and  on  t^e  night  or  the  same  day  the  ship  Great  RepuBUc  was 
destroyed  by  fire,  while  lyine  at  a  wharf  in  the  city  of  iTew 
York.  On  the  twenty-seyenui  of  December,  the  complainants 
tttidered  their  note  for  the  agreed  premium,  and  demanded 
the  policy  of  reinsurance.  The  defendants  declined  to  make 
the  poliqr.  Seyeral  grounds  haye  been  insisted  on  in  support 
of  this  refusal : 

The  first  is,  that  by  force  of  a  statute  of  the  State  of  Massa- 
chusetts, (Bey.  Stats.,  ch.  87,  sees.  12, 18,)  insurance  corpora- 
tions can  make  yalid  policies  of  insurance  only  by  haying  them 
signed  by  the  president  and  countersigned  by  the  secretary. 
But  we  are  of  opinion  that  this  statute  only  directs  the  formal 
mode  of  signing  policies,  and  has  no  application  to  agreements 
to  make  insurance. 

Such  we  understand  to  be  the  yiew  taken  of  this  statute  by 
the  Supreme  Court  of  Massachusetts.  (New  England  Ins.  Co. 
V.  De  Wol^  8  Pick.,  68;  [Stat  1817,  ch.  120,  sec.  1;1  McCul- 
lock  V.  The  Eagle  Ins.  Co.,  1  Pick.,.  278 ;  Thayer  v.  The  Med. 
Mu.  Ins.  Co.,  10  Pick.,  826.  See  also  Trustees  v.  Brooklyn 
Fire  Ins.  Co.,  18  Barbour,  69 ;  and  Carpenter  v.  The  Mu.  Safety 
Ins.  Co.,  4  Sand.  Ch.  B.,  408.) 

It  is  further  insisted,  that  oy  the  law  merchant  insurance 
can  be  effected  only  b^  a  contract  in  writing.  We  d6  not 
doubt  that  the  commercial  law  of  all  countries  has  treated  of 
insurance  as  made  in  writing  hj  an  instrument,  denominated 
by  us  a  policy ;  and  there  may  be  proyisions  of  positiye  law,  in 
some  countries,  requiring  an  agreement  to  make  a  policy  to  be 
in  writing.  But  there  is  no  such  statute  of  frauds  m  the  State 
of  Massa^usetts. 

llie  common  law  must  therefore  determine  the  question; 
and  under  that  law,  a  promise  for  a  yaluable  consideration  to 
make  a  policy  of  insurance  is  no  more  required  to  be  in  writing 
yoL.  ziz.  21 
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than  a  promise  to  cs^ecute  and  deliver  a  bond,  or  a  bill  of  ex- 
change, or  a  negotiable  note.  So  it  has  been  held  by  other 
courts,  and,  we  think,  on  soand  principles.  (18  Barbour,  69; 
Hamilton  v.  The  Lycoming  Company,  5  Ban*.,  889.  See  alao 
Sanford  r.The  Trust  Fire  Ins.  Co.,  11  PaiM,  647.) 

The  respondents'  counsel  has  argued  that  their  president 
had  not  authority  to  enter  into  an  oral  contract  binding  the 
Company  to  make  insurance.  They  admit  it  has  been  usual  for 
the  president  to  make  such  contracts;  but  they  say  that  when 
he  has  done  so,  the  policy  was  not  issued  until  the  next  day, 
and  no  risk  is  understood  to  have  commenced  under  such  an 
undertaking  until  the  policy  issues.  Whether  a  risk  be  com- 
menced when  the  contract  for  insurance  is  made,  or  only  when 
the  policy  issues,  must  depend  on  the  terms  of  the  contract. 
Where,  as  in  the  present  case,  there  is  an  express  contract  to 
take  the  risk  from  a  past  day,  there  is  no  room  for  any  under- 
standing that  it  is  net  to  commence  until  a  future  day.  Such 
an  understanding  would  be  directly  repugnant  to  the  express 
terms  of  the  contract.  And  if  the  defendants  have  helci  out 
their  president  as  authorized  to  make  oral  contracts  for  in- 
surance, no  secret  limitation  of  this  authority  would  aiSect  third 
persons,  dealing  with  him  in  good  faith  and  without  notice  of 
such  limitation.  Besides,'  the  supposed  limitation  would  be 
inconsistent  with  the  authority  itself.  It  is,  in  effect^  that 
tibough  llie  president  is  authonzed  to  make  oral  promises  to 
effect  insurance,  the  company  are  at  liber^  to  execute  those 
promises,  or  to  refuse  to  ao  so,  at  their  option. 

The  power  of  the  president  to  enter  into  this  contract  to 
make  insurance  is  nowhere  denied  in  the  answer.  All  that 
can  bear  on  this  subject  occurs  in  certain  statements  concern- 
ing the  usual  course  of  business  of  the  company.  It  seems  to 
have  been  assumed  by  both  parties,  that  whatever  the  president 
actually  did  in  this  transaction,  he  did  for  the  company,  and  so 
as  to  render  them  responsible  for  his  acts.  And  no  question 
was  raised  on  this  point  in  the  court,  below.  Still  it  is  incum- 
bent on  the  complainants  to  offer  competent  and  sufficient  evi- 
dence of  the  autnority  of  the  president  to  bind  the  company, 
though  less  evidence  may  be  reasonably  sufficient  when  no 
Issue  concerning  it  is  made  on  the  record. 

We  think  such  evidence  is  in  the  case.  Mr.  Storey  deposes, 
that  daring  the  three  years  next  preceding  this  transaction,  he 
bad  effected  upwards  of  three  hundred  contracts  for  reinsu- 
rance, with  the  presidents  of  ten  different  insurance  companies 
of  Boston ;  and  that  one,  or  possibly  two,  of  these  presidents 
usually  signed  an  accepted  application — the  others  all  con- 
tractea  ordly.    Considering  that  all  the  incoiporated  insurance 
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companies  in  Boston  have  similar  charters^  and  the  same  kind 
of  officers  to  conduct  their  business,  we  think  this  is  competent 
eyidence,  Hiat  presidents  of  such  insurance  companies  in  that 
city  are  generally  held  out  to  the  public  as  having  the  authority  to 
act  in  this  manner.  And  upoh  a  point  not  put  in  issue  in  the 
record,  and  on  which  no  more  thw.  formal  proof  ought  to  be 
demanded,  we  hold  this  evidence  sufficient  (Tleckner  v.  The 
Bank  of  the  United  States,  8.  l^ea.,  860;  Mmor  v.  The  Me- 
chanics' Bank  of  Alexandria,  1  Peters,  46.) 

The  &ir  inference  is,  that  if  the  general  authori^  of  the 
preudent  to  contract  for  the  corporation  had  been  put  m  issue^ 
It  could  have  been  shown,  by  the  most  plenary  proo^  that  the 
presidents  of  insurance  companies  in  tne  city  of  Boston  are 
genendly  held  out  to  the  public  by  those  companies  as  their 
agents,  empowered,  to  receive  and  assent,  either  orally  or  in 
writing,  to  proposals  for  insurance,  and  to  bind  thdr  principals 
by  suw  assent 

Nor  do  we  deem  it  essential  to  the  existence  of  a  binding 
contract  to  make  insurance,  that  a  premium  note  should  have 
been  actually  signed  and  delivered.  The  promise  of  the  plain- 
tiiOb  to  give  a  note  for  the  premium  was  a  sufficient  considen^ 
tion  for  the  promise  to  make  a  policv.  It  is  admitted,  that  the 
usage  is  to  deliver  the  note  when  the  policy  is  handed  to  the 
assured.  If  the  defendants  had  tendered  ue  policy,  we  have 
no  doubt  an  action  for  not  delivering  the  premium  note  would 
have  at  once  lain  against  the  plaintiffi;  and  we  think  there 
was  a  mutual  ri^ht  on  their  part,  after  a  tender  of  the  note,  to 
maintain  an  action  for  non-aelivery  of  the  policy.  In  Tayloe 
V.  The  Mutual  Fire  Ins.  Co.,  (9  How.,  890,)  it  was  held  that  a 
bill  in  equitjr  for  the  specific  performance  of  a  contract  for  a 
policy  could  be  maintained.  And  it  being  admitted  that  in 
this  case  the  defendants  would  be  liable  as  for  a  total  loss  on 
the  poli<7,  if  issued  in  conformity  with  the  contract,  no  fiirther 
question  remained  to  be  tried,  and  it  was  proper  to  decree  the 
payment  of  the  mone^,  which  would  have  oeen  payable  on  the 
policy,  if  it  had  been  issued. 

The  decree  of  the  Circuit  Court  is  affirmed. 
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to  inquire  into  its  fkiraeM  between  the  grantor  end  granteei  or  between  third 
parties  and  the  grantee,  a  third  partj  cannot  r^se,  in  ^eetment,  the  question  of 
mnd  as  between  the  grantor  and  grantee. 

A  bill  in  equity  lies  to  set  aside  letters  patent  obtained  by  fraud,  but  onlj  between 
iht  Bovereijsnty  making  the  grant  and  the  grantee. 

Bnch  a  patent  or  grant  cannot  be  coUaterallj  aroided  at  law  for  fraud. 

The  act  of  March  36, 1851,  (California  Laws,  764,)  makes  a  grant  of  all  lands  of 
the  kind  within  the  limits  mentioned  in  it  which  had  been  sold  or  granted  bj 
any  alcalde  of  the  city  of  San  Francisco,  and  confirmed  by  the  aynntamiento  or 
town  or  city  council  thereof,  and  also  registered  or  recorded  in  some  book  of 
record  which  was  at  the  date  of  the  act  in  the  office  or  custody  or  control  of  the 
recorder  of  the  county  of  San  Francisco,  on  or  before  the  third  day  of  AprU,  one 
thousand  eight  hundred  and  fifty. 

The  registry  of  an  alcalde  grant,  in  the  manner  and  within  the  time  mentioned  in 
the  act,  is  essential  to  its  confirmation  under  the  act.  In  that  particiUar,  the 
grant  under  which  the  plaintilf  in  this  suit  claimed,  is  deficient  The  defendants 
brought  ihemselTes  by  their  documentary  cTidenee  within  the  confirming  act  of 
Ifarch  26,  1853. 

This  case  was  brought  up,  by  writ  of  error,  from  the  Cir- 
cuit Court  of  the  United  States  »>r  the  district  of  CaUfomia. 
The  case  is  fully  stated  in  the  opinion  of  the  court 

It  was  ttn?asd  at  December  term,  1856,  by  Mr.  Lochoood  for 
the  plaintin  in  error,  and  Mr.  HoUaday  for  the  defendants,  and 
held  under  a  euria  admsare  wU  until  the  present  term. 

Mr.  Justice  WAYNE  delivered  the  opinion  of  the  court 

This  case  has  been  brought  to  this  court  by  writ  of  error 
from  the  Circuit  Court  of  the  United  States  for  the  district  of 
California. 

The  circumstances  disclosed  by  the  record,  and  the  docu- 
mentary evidence  introduced  by  l^e  parties  in  support  of  their 
respectiye  rights  to  the  land  in  controversy,  make  an  extended 
statement  necessaiy,  in  order  that  the  points  decided  may  be 
understood. 

The  defendant  in  error  brought  into  the  Circuit  Court  an 
action  of  ejectment  against  Wvman  and  others,  tenants  of  the 
plaintiff  in  error,  to  recover  the  possession  of  lot  No.  464^  it 
oeinff  a  subdivision  of  a  lot  of  one  hundred  varas  square,  num- 
berea  456,  of  the  San  Francisco  beach  and  water  lots.  Field, 
the  plaintiff  in  error,  was  admitted  to  defend,  and  a  verdict 
haying  been  given  for  the  plaintiffs  below,  it  was  i^reed  by  a 
stipulation  in  the  record  that  this  writ  of  error  should  be  pros- 
ecuted by  Field  alone,  without  joining  the  other  defendants. 

Both  parties  claimed  title  under  an  act  of  the  Legislature  of 
Cdifomia,  passed  the  26th  March,  1851,  entitled  *^  An  act  to 
provide  for  the  disposition  of  certain  property  of  the  State  of 
California,'*  the  provisions  of  which,  so  far  as  they  relate  to 
tids  cause,  are  as  follows : 
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The  first  section  of  the  act  describes  the  land  to  be  'disposed 
of;  and  tbe  second  section  is,  that  ^^the  use  and  occnpabon  of 
all  the  ludd  described  in  the  first  section  of  the  act  is  hereby 
granted  to  the  city  of  San  Francisco  for  the  term  of  ninety- 
nine  years  firom  the  date  of  this  act^  except  as  hereinafter  pro- 
Tided;  ^1  the  lands  mentioned  in  tiie  first  section  of  this  act, 
which  have  been  sold  by  anthority  of  the  ajrontamiento,  or 
town  or  city  cooncil,  or  by  any  alcalde  of  the  said  town  or  city, 
at  public  auction,  in  accordance  witb  the  terms  of  the  grant 
blown  as  Kearney's  grant  to  the  city  of  San  Francisco,  cir 
which  have  been  iK>ld  or  granted  by  any  alcalde  of  the  said 
city  of  San  Francisco,  and  confirmed  by  the  ayuntamiento,  or 
town  or  city  council  tiiereof ;  and  oho  registered  or  reeorded  in 
9ome  book  of  record  now  in  the  office  or  eusMy  or  control  of  the  re- 
corder of  the  eounhf  of  Seen  IVaneieeOf  on  or  before  the  third  day^of 
AprHj  A.  D.  one  thousand  eight  hundred  andfiftg^  shaU  be  and  the 
came  are  herdn/ granted  and  confirmed  to  thevyrchaaer  or  purchaeere 
or  grantees  aforeeaiij  by  the  £&Ue  reUnguishina  the  use  <md  oceufo- 
tum^  of  the  same  and  her  interests  therein  to  tie  said  purchasers  ot 
grmieeSy  ahd  each  of  them^  their  heirs  and  assi^^  or  at^f  person  or 
persons  holding  under  them^for  the  term  of  nmefy-nine  years  from 
and  after  the  passage  of  this  acL'' 

Sao.  8.  '^That  the  original  deed,  or  other  written  or  printed 
instrument  of  convejance,  by  whi<m  any  of  the  luids  mentioned 
in  the  first  section  of  this  act  were  conveyed  or  granted  by  suek 
oommon  council,  a^jruntamiento,  or  alcalde,  and  in  case  of.  its 
loss,  or  not  being  within  the  control  of  the  parly,  then  a  record 
copy  thereof  or  a  record  copy  of  the,  material  portion  thereof 
properly  authenticated,  may  oe  read  in  evidence  in  any  court 
of  justice  in  this  State,  upon  the  trial  of  any  cause  in  which 
tiie  contents  may  be  important  to  be  proved,  and  shall  be  jmma 
fade  evidence  of  titie  and  possession,  to  enable  the  plaintiff  to 
recover  the  poitoession  of  tne  land  so  granted." 

Kearney's  grant  mentioned  in  the  act  was  read  in  evidence 
at  the  trial  by  the  plaintafb  in  the  action;  it  is  dated  March 
lOih,  1847,  and  is  as  follows: 

*<I,  Brigadier  General  S.  W.  Eeamey,  Oovemor  of  Califor- 
nia, bv  virtue  of  authority  in  me  vested  by  tiie  President  of 
tlie  Xfnited  States  of  America,  do  hereby  grant,  convey,  and 
release,  unto  the  town  of  San  Francisco,  the  .people  or  corpo- 
rate authorities  thereof,  all  the  rieht,  titie,  and  interest  thereof^ 
of  the  Government  of  the  TTnited  States,  and  of  the  Territory 
of  California,  in  and  to  the  beach  and  water  lots  on  the  east 
front  of  said  town  of  San  Francisco,  including  between  th% 
points  known  as  the  Bincon  and  Fort  Monteomeir,  excepting 
such  lots  as  may  be  selected  for  the  use  ox  t^e  Oeneral:  Gov- 


826  SUPREME  OOXTBT. 


emment  by  the  senior  officers  of  the  army  and  navy  now  there, 

I>rovided  the  said  gronnd  hereby  ceded  shall  be  divided  into 
otS|  and  sold  by  pablic  auction  to  the  highest  bidders,  after 
three  months'  nobce  proyionsly  given.  The  proceeds  of  said 
sale  to  be  for  the  benefit  of  the  town  of  San  Irancisco." 

It  was  aneed  by  the  parties  at  the  trial  that  the  lot  sued  for 
IS  included  in  the  first  section  of  the  act  of  March  26, 1851, 
already  cited,  and  also  within  the  locality  of  the  Kearney 
grant ;  that  it  is  no  part  lof  any  Government  reservation ;  and 
tiiat  on  the  9th  of  September,  1860,  when  California  was  ad- 
mitted as  a  State  into  the  Union,  the  lot  was  below  high-water 
mark. 

In  order  to  show  themselves  entitled  to  the  lot  in  question 
under  the  second  section  of  the  act  cited,  the  plaintim  below 
produced  the  following  documents : 

1 .  A  grant  by  John  W.  Geary,  first  alcalde  of  San  Francisco, 
to  Thomas  Sprague,  dated  January  8d,  1850,  reciting  the  Kear- 
ney grant,  cfuling  it  a  ^^  decree,"  and  that  by  virtue  thereofi 
and  by  direction  of  the  ayuntamiento,  a  certain  portion  of  said 
ground,  duly  divided  into  lots  as  aforesaid,  after  notice,  as  re- 
quired by  the  '^decree"  or  grant,  had  been  exposed  to  sale  at 
public  auction,  in  conformity  with  it,  on  the  8d  day  of  January, 
1850 ;  and  that  one  of  the  lots,  numbered  on  the  map  464,  had 
been  sold  to  Thomas  Sprague  for  $1,700,  for  which  he  had 
paid  in  cash  $425,  and  had  obliged  himself  to  pay  the  sum  of 
yl,275  in  three  equal  instalments,  on  the  8d  of  April,  8d  of 
July,  and  the  8d  of  October;  that  Sprague  then  received  a 
grant  for  the  lot  to  him,  his  heirs  and  assigns,  forever,  of  all 
tne  estate  that  the  town  of  San  Francisco  had  in  the  same,  as 
fully  as  the  same  was  held  and  possessed  by  it,  subject  to  a 
proviso  that  the  grant  was  to  be  void  for  failure  to  pay  the 
mstalments. 

The  foregoing  document  or  ^rant  was  not  recorded  or  regis- 
tered, nor  was  any  evidence  given  that  three  months'  notice 
of  the  sale  had  been  given,  other  than  the  recitals  in  the  grant. 

2.  The  plaintiff  introduced  a  deed  firom  Sprague  to  Seaoury, 
Oifford,  and  one  Horace  Gushee,  dated  May  17, 1850,  convey- 
ing to  them  in  fee  all  his  right  and  title  to  the  lot  sued  for, 
and  also  another  lot,  No.  450,  for  the  sum  of  $4,000,  with  a 
provision  that  they  should  pay  $1,560  of  the  instalments  pay- 
able to  the  town. 

The  plaintiffs  then  introduced  a  deed  from  Horace  Gushee 
to  the  plaintiff  Parker,  conveying  to  Parker  in  fee  all  his  right 
and  title  to  the  water  lot  Ko.  464,  for  the  consideration  of  $100, 
which  was  dated  April  20th,  1855. 

Receipts  by  the  city  officers  for  three  of  the  instalments  of 
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the  parcliase-money,  dated  the  8d  April,  8d  July,  and  8d  Octo- 
ber, were  endorsed  upon  the  erant. 

The  plaintiffii  then  rested  their  case  upon  the  foregoing  evi- 
dence. 

Two  grounds  of  defence  were  relied  upon  by  the  defendants : 
First,  that  the  Geary  grant  was  not  within  the  act  of  March  26, 
1851,  for  want  of  the  notice  of  sale  required  by  the  Kearney 
grant ;  and  also  that  it  had  never  been  registered  and  recordedf, 
as  the  act  required,  in  some  book  of  record  now  in  the  office 
now  in  the  custody  or  control  of  the  recorder  of  the  county  of 
San  Francisco,  on  or  before  the  third  day  of  April,  one  thousand 
eight  hundred  and  fifty.  Second,  that  the  defendants  and 
those  under  whom  they  claimed  had  a  eood  title  to  the  prem- 
ises under  the  provisions  of  the  act  of  March  26, 1851.  They 
also  relied  upon  a  possession  of  the  premises  for  more  than 
five  years  prior  to  tne  institution  of  the  suit  To  prove  their 
title,  the  defendants  gave  in  evidence  the  following  docu- 
ments : 

1st  A  grant  of  the  lot  one  hundred  varas  square,  fof  which 
the  lot  in  question  Was  a  subdivision,)  dated  Scptemoer  25th, 
1848,  by  Leavenworth,  alcalde  of  San  Francisco,  to  Parker, 
upon  the  petition  of  the  latter,  both  written  on  the  same  sheet, 
as  follows : 

^^To  T.  N.  Leavenioorth^  Alcalde  and  Cldef  3IagisiraiCy  district  San 

Francisco: 

"Tour  petitioner,  the  undersigned,  a  citizen  of  CaJiforniaj 
respectfully  prays  the  grant  of  a  title  to  a  certain  lot  of  land  in 
the  vicinity  of  tne  town  of  San  Francisco,  containing  one  hun- 
dred varas  square,  and  bounded  on  the  north  by  W  ashington 
street,  on  the  west  by  a  street  dividing  said  lot  from  the  beach 
and  water  survey,  on  the  south  by  Clay  street,  and  on  the  east 
by  unsurveyed  land,  and  numbered  on  the  plan  marked  on 
page  one  (1)  of  district  records  as  four  hundred  and  fifty-six 
(456.)  William  C.  Parker." 

On  the  same  day  the  grant  was  made,  as  follows: 

"Territory  op  California, 
''District  of  San  Francisco,  Sept.  25,  A.  D.  1848, 

"Know  all  men  by  these  presents,  that  William  C.  Parker 
has  presented  the  foregoing  petition  for  a  grant  of  land  in  the 
vicinity  of  the  town  of  San  Francisco,  as  therein  described; 
therefore  I,  the  undersigned,  alcalde  and  magistrate  of  the 
district  of  San  Francisco,  in  Upper  California,  do  hereby  give, 
and  grant,  and  convey,  unto  the  said  William  C.  Parlcer,  his 
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hein  and  assignB,  forever,  the  lot  of  ground  as  set  forth  in  the 
petition,  bv  a  good  and  sufficient  title,  in  consonance  with  the 
established  customs  and  regulations,  being  one  hundred  varas 
^uare,  lying  and  being  situated  in  the  eastern  vicinity  of  San 
Irandsco,  and  outside  the  limits  of  the  water-lot  survev. 

*^In  testimony  whereof,  I  have  hereunto  set  my  hand,  as  al- 
calde and  chief  ma^strate  of  the  district  aforesaid. 

^^Done  at  Ban  Francisco,  the  day  and  year  above  written. 

*^T.  M.  Lbavenwobth. 

*<  Recorded  in  the  alcalde's  office,  in  book  F  of  land  titles, 
on  page  number  18,  at  10}  o'clock,  A.  M.,  November  28, 1849. 
''Office  First  Alcalde.  A.  Bowman,  :Reg.  CVkr 

Then  the  defendants  called  Parker  as  a  witness,  to  prove 
the  execution  of  the  grant  in  the  manner  and  at  the  time  aa 
has  been  just  stated,  producing  at  the  same  time  a  deed  from 
Parker  to  Leavenworth,  dated  the  26th  September,  1848,  and 
Parker  certified  it  had  been  executed  by  him. 

It  was  also  proved  that  Leavenworth  conveyed  the  premises 
to  George  W.  Wright,  by  deed  dated  the  1st  December,  1849. 
Wriffht  conveyed  one  undivided  half  of  the  lot  in  fee  to  Charles 
T.  Botts,  and  the  other  undivided  half  of  the  same  to  Edward 
Field,  the  now  plaintiff  in  error,  except  two  lots  or  subdivisions 
of  the  same,  numbered  467  and  468.  A  deed  from  Botts,  dated 
1st  October,  1852,  to  Joseph  C.  Palmer  and  Wright,  conveying 
to  them  in  fee  the  one  undivided  half  of  said  lot,  except  the 
subdivisiohs  of  it  467  and  468,  for  the  consideration  of  $40,000, 
recitinff  the  premises  conveyed  to  be  ten  water  lots,  and  that 
Botts  derived  title  through  uie  deed  from  Wright  to  him ;  and 
Palmer  then  conveyed  the  last-mentioned  premises  as  the^ 
held  them  to  Field,  the  plaintiff  in  error,  for  $75,000,  without 
any  recital  of  the  preceding  conveyances,  and  the  same  was 
recorded  on  the  12ui  January,  1858,  the  dav  of  the  execution 
of  tiie  deed.  It  is  as  well  to  remark,  that  all  of  the  deeds  just 
mentioned  were  in  the  countjr  recorder's  office.  It  was  also 
a^^reed  by  the  parties,  in  writing,  that  the  original  defendants 
in  the  action  were  in  possession  of  the  premises  under  leases 
from  Field,  the  plaintiff  in  error,  the  production  of  the  leases 
being  dispensed  with. 

The  defendants  also  gave  in  evidence  book  B  of  the  district 
records,  page  1,  kept  in  the  alcalde's  office,  and  as  such  turned 
over  to  tne  recorder  of  the  county  of  San  Frandsco,  upon  the 
organization  ol  that  office  in  May,  1850,  to  prove  from  it  that 
there  had  been  a  certificate  of  the  Leavenworth  conveyance  of 
the  land  to  Parker,  contemporary  with  the  execution  of  it. 
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The  authenticity  of  the  book  B  was  j^roved  by  the  testimony  of 
witnesses  who  had  been  connected  with  the  office  of  the  alcalde, 
and  afterwards  with  the  office  of  the  recorder  of  the  county. 
Other  testimony  was  also  introduced  by  the  defendimts,  of 
another  book,  F,  kept  by  Alcalde  Geary,  the  predecessor  of 
Leavenworth,  in  which  grants  issued  by  his  predecessor  were 
recorded  at  length,  which  was  turned  over  to  the  county  re- 
corder at  the  same  time  with  book  B,  in  which  there  was  a 
literal  transcript  of  Parker's  original  petition  and  Leaven- 
worth's grant,  as  they  have  been  fSready  recited. 

The  defendants  abo  gave  in  evidence  a  resolution  of  the 
ayuntamiento  or  town  council  of  San  FranciscOi  of  the  11th 
October,  1848,  confirming  the  grants  of  Leavenworth  to  sev- 
eral parcels  of  land  adjacent  to  the  town,  on  the  ground  that 
Leavenworth  had  made  them  for  the  purpose  of  rabing  funds 
to  defray  the  necessary  expenses  of  the  town  and  distnct  A 
deed  from  the  board  of  California  land  commissioners,  acting 
under  the  act  of  May  18, 1858,  by  which  tiiey  were  authorized 
to  sell  the  interest  of  the  State  in  the  San  Francisco*  beach  and 
water-lot  property,  was  also  put  in  evidence  by  the  defendants, 
which  conveyed  m  fee  to  Joseph  Palmer  and  Edward  C.  Jones 
all  the  right,  title,  and  interest,  of  the  State  of  California  in 
the  a&resaid  ten  water  lots,  for  the  consideration  of  $1,425. 
It  was  also  proved  that  Palmer,  Cook,  k  Co.,  of  which  Palmer, 
Wrijght,  and  Jones,  were  members,  commenced  improving  the 
lot  m  Mav,  1850,  more  than  five  years  before  the  commence- 
ment of  the  suit,  which  was  on  me  7th  June,  1855,  and  that 
they  shortl  V  afterwards  leased  it  to  one  Qordon,  who  erected 
on  it  valuable  improvements;  and  that  thev,  and  others  claim- 
ing under  them,  had  ever  since  occupied  the  premises. 

A  resolution  of  the  town  council,  passed  on  the  5th  October, 
1849,  requesting  the  alcalde  to  advertise  the  sale  at  the  earliest 
moment,  was  also  put  in  proof  by  the  defendants,  to  show  that 
the  Qeary  CTant  of  January  7, 1850,  had  been  made  without 
three  months'  notice  of  the  sale  having  been  ^ven.  Then,  at 
this  stage  of  the  trial,  the  plaintiffs  were  permitted  to  discredit 
the  fact  that  Leavenworth's  ^rant  to  Parker  had  been  recorded, 
as  has  been  stated,  by  showing  that  there  had  been  mistakes 
in  recording  grants  in  the  book  of  records,  and  that  there  were 
several  entries  in  the  book  purporting  to  be  copies  of  grants 
by  Leavenworth  ih  1849,  after  he  was  out  of  office,  which  the 
court  permitted  to  be  done — ^the  defendants  objecting— -on  the 

ground  that,  by  reading  from  the  book  the  ^rant  to  Parker, 
le  defendants  had  made  the  entire  book  evidence;  cmd  thai 
the  plainHffs  might  read  other  eniriea  in  ity  wUhcui  any  proof  thai  the 
ffrants  had  been  issued^  or  in  fact  dated^  in  the  year  1849.    The 
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court  also  pennitted  Parker,  the  original  grantee  of  Leaven- 
worth, to  hie  examined  as  a  witness ;  and  also  Clark,  a  memher 
of  the  town  council,  to  prove  that  tiiere  had  been  frand  in  the 
issue  and  confirmation  of  the  Leavenworth  grant  And  upon 
the  defendants  objecting  to  the  admissibility  of  such  evidence, 
the  court  overruled  their  objection,  sa^nn^  "that  the  act  of 
March  26,  1851,  under  which  the  plaintifis  and  defendants 
claimed  to  have  a  title  to  the  premises  in  dispute,  was  intended 
to  confirm  only  honest  titles,  and  that  the  plaintiff  might  im- 
peach the  Leavenworth  erant  to  Parker,  and  the  confirmation 
of  it  by  ijfie  town  council,  by  showing  fraud."  And  under  ihis 
ruling  of  the  court,  the  plaintiffs  were  permitted  to  read  as 
evidence  from .  tiie  books  of  records  B  and  F,  and  from  other 
books  purporting  to  be  minutes  of  grants  made  by  Leaven- 
worth to  one  Clark,  to  Jones  and  Buchelin,  prior  to  October 
11,  1848,  intending  to  show  by  them  that  the  members  of  the 
council  who  voted  for  the  resolution  of  that  date  held  divers 
erants  which  were  confirmed  by  it,  and  had  therefore  acted 
Sraudulently.  And  that  was  done  without  any  proof  of  iden- 
tity between  the  supposed  grantees  and  other  members  of 
council,  and  without  producing  any  originals  of  the  supposed 
grants,  or  proving  that  any  such  grants  were  made.  The  wit- 
nesses, however,  introduced  to  prove  fraud  in  the  issue  of  the 
Leavenworth  grant,  denied  positivelv  that  it  existed. 

We  do  not  tnink  a  more  extended  statement  from  the  rec- 
ord necessary  for  the  conclusion  at  which  we  have  arrived  in 
this  case.  That  which  has  been  given  is  sufficient  for  the  con- 
struction of  the  act  of  March  26,  1851,  under  which  both  par- 
ties claim  the  premises  in  dispute,  and  for  the  decision  of  the 
exception  taken  by  the  defendants  to  the  ruling  of  the  court 
in  respect  to  the  admissibility  of  witnesses  to  prove  that  Leav- 
enworth had  practised  a  fraud  in  issuing  a  grant  to  Parker  for 
the  lot  456. 

It  is  admitted,  that  neither  the  plaintiff  nor  defendant  could 
claim  a  title  to  any  part  of  that  lot  under  these  alcalde,  grants, 
unless  they  can  be  brought  within  the  act  of  March  26, 1851. 
QLaw^  of  California,  764.)  The  court  below  said,  in  its  charge 
to  the  juiT,  that  neither  of  the  alcaldes  had  any  power  to  grant 
land,  and  that  no  estate  passed  by  either  of  their  grants. 
These  documents  are  only  to  be  considered  as  ear-marks  to 
designate  the  legislative  grantees,  who  were  intended  to  take 
under  the  act  of  March  26,  1851.  Both  parties  in  the  suit 
bringing  themselves  within  the  classes  designated,  ttie  defend' 
ants  J,  being  in  possession^  as  has  hem  ascertained  by  the  eviaence^ 
tootdd  on  princq>les  of  law  be  entitled  to  a  verdicL  In  this  the  court 
was  correct;  and  its  first  obligation,  when  the  case  was  sub?* 
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mitted  to  the  jury,  was  to  detennine,  by  its  construction  of  the 
act,  whether  both  parties  or  either  of  tnem  had,  by  their  docu- 
mentary evidence,  been  brought  within  the  classes  of  grantees 
designated  by  the  act.  This,  however,  it  did  not  do ;  but  leav- 
ing that  question  undecided,  after  permitting  the  plaintifb  to 
introduce  witnesses  to  prove  that  the  Leavenworth  grant  had 
been  fraudulently  issued  by  him,  it  submitted  the  case  to  the 
Jury,  making  it  not  only  competent  to  find  the  fact  of  fraud, 
out  constitutme  the  jurors  judges  of  the  legal  question,  whether 
the  plaintiff  who  had  alleged  the  fraud  was  within  the  classes 
of  grantees  which  the  Legislature  meant  to  confirm,  and  that 
the  defendant's  alcalde  ^rant  was  not  comprehended  by  the 
legislative  act — ^thus  giving  to  a  party  who  might  not  be  able 
to  claim  a  title  under  the  act  a  chance,  by  l£e  verdict  of  a 
Jury,  to  dispossess  another,  also  without  a  title  under  it,  who 
had  Just  been  said  by  the  court,  in  a  controversy  between  them 
for  the  land,  would  l>e  entitled  to  a  verdict  in  virtue  of  his  being 
in  possession  of  it.  If  the  plaintiff  had  no  title  under  the  act. 
though  the  defendant  also  was  without  one,  the  former  could 
have  no  complaint  a^inst  him,  nor  any  legal  ri^ht  to  recover 
in  ejectment  land  of  which  the  defenaant  was  m  possession. 
The  court,  in  this  part  of  its  ruling,  made  the  charge  of  fraud 
the  turning-point  in  the  case,  and  not  the  right  of  title  to  the 
premises,  bv  the  construction  of  the  act  under  which  both  par- 
ties claimed  a  title,  and  by  which  it  had  said  either  could  only 
claim.  The  result  was,  the  jury,  having  been  so  instructed, 
found  a  verdict  for  the  plaintiff  upon  tiie  question  of  fraud, 
without  any  instruction  in  any  part  of  its  charge  that  he  claim- 
ed a  title  from  an  alcalde's  grant,  which  was  within  the  act  of 
March  26,  1851,  or  that  the  defendant  was  without  one,  unless 
it  be  the  court's  intimation  to  the  jury  that  the  defendant 
might  be  considered  as  having  no  title  under  the  act,  if  thev 
should  find  that  there  had  been  fraud  in  the  issue  of  his  al- 
calde grant,  or  in  the  confirmation  of  it.  The  court's  con- 
struction of  the  rights  of  the  parties  under  the  act  should  have 
been  independent  of  the  question  of  fraud.  The  evidence 
which  it  allowed  to  be  given  of  it  was  inadmissible,  and  the 
finding  of  the  jury  is  of  i)0  weight  in  the  case.  Fraud,  as  it  is 
sometimes  said,  "vitiates  every  act"— correctly,  too,  when 
properlj^  applied  to  the  subject-matter  in  controversy,  and  to 
the  parties  in  it,  and  in  a  proper  forum.  For  instance,  as  when 
one  of  them  charges  the  other  with  an  actual  fraud;  or  when 
one  of  them,  by  nis  omission  to  do  an  act  in  time,  which  he 
ought  to  have  done,  as  in  not  having  recorded  a  deed,  the 
other,  without  any  knowledge  of  its  existence,  becomes  in  good 
faith  a  purchaser  of  the  same  property;  in  such  a  case  a  cGdm, 
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under  the  unregistered  deed,  is  said  to  be  fraudulent  and  void 
against  a  subsequent  bona  Jide  purchaser  without  notice.  But 
in  that  case,  tibe  latter  ^ains  a  legal  preference  by  the  court's 
construction  of  the  registry  act,  unaer  which  the  first  deed 
ought  to  have  been  recorded,  and,  as  a  matter  of  law,  so  in- 
structs the  jiiry.  But  these  cases  are  not  applicable  to  the 
case  in  hand.  Those  are  cases  where  the  actual  or  construct- 
ive fitkud  jgrows  out  of  the  conduct  of  parties  directly  to  each 
other,  or  is  consequential  from  such  conduct. 

This  case  involves  directl;^^  the  point  whether^  when  a  erant 
or  patent  for  land,  or  legislative  confirmation  of  titles  to  land| 
has  been  given  by  the  sovereignty  or  legislative  authorily  only 
having  the  right  to  make  it,  without  any  provision  having 
been  made  in  the  patent  or  by  the  law  to  inquire  into  its  fair- 
ness as  between  the  grantor  and  grantee,  or  between  third  par- 
ties, a  third  party  cannot  raise  in  ejectment  the  question  of 
fraud  as  between  the  grantor  and  grantee,  and  thus  look  be- 
yond the  patent  or  grant. 

We  are  not  aware  that  such  a  proceeding  is  permitted  in 
any  of  the  courts  of  law.  In  England,  a  bill  in  equity  lies  to 
set  aside  letters  patent  obtained  from  the  King  by  firaud,  (Att 
Qen.  V.  Yemon,  277,  870;  the  same  case,  2  Ch.  Rep.,  858,) 
and  it  would  in  the  United  States ;  but  it  is  a  question  exclu- 
sively between  the  sovereignty  making  the  grant  and  the 
grantee.  But  in  neither  could  a  patent  be  collaterally  avoided 
at  law  for  fraud.  This  court  has  never  declared  it  could  be 
done.  Stoddard  .and  Chambers  (2  How.,  284)  does  not  do  so, 
as  has  been  supposed.  In  that  case,  an  act  of  Congress  con- 
firming titles,  excepted  cases  where  the  land  had  previously 
been  Ifocated  by  any  other  person  than  the  confirmee,  under 
any  law  of  the  United  States,  or  had  been  surveyed  and  sold 
by  the  United  States ;  and  this  court  held  that  a  location  made 
on  land  reserved  from  sale  by  an*act  of  Congress,  or  a  patent 
obtained  for  land  so  reserved,  was  not  within  the  exception, 
and  the  titie  of  the  confirmee  was  made  perfect  by  the  act  of 
confirmation,  and  without  any  patent,  as  against  the  prior 
patent,  which  was  simplv  void  ;^  and  this  valid  lenl  titie  enured 
at  once  to  the  benefit  of  an  assignee  of  the  confirmee.  In  this 
connection  it  must  be  remembered  that  we  are  speaking  of 
patents  for  land,  and  not  of  transactions  between  mdividualSi 
in  which  it  has  been  incidentally  said,  by  this  court,  that  deedn 
fraudulentlv  obtained  may  be  collaterally  avoided  at  law. 
(Gregg  V.  Sayre,  8  Peters,  244;  Swayzer  r.  Burke,  12  Peters, 

^ut  we  are  also  of  the  opinion  that  the  act  of  March  26, 
1861,  to  provide  for  the  disposition  of  certain  property  of  the 
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State  of  Califoniia,  fCal.  Laws,  764,)  makes  a  direct  grant  of 
all  lands  of  the  kina,  and  within  the  limits  mentioned  in  the 
act»  which  had  been  sold  or  granted  by  any  alcalde  of  the  city 
of  San  Francisco,  and  confirmed  by  the  ayuntamiento,  or  town 
or  cily  council  thereof^  and  also  r^tered  or  recorded  m  some 
hook  of  record  which  toas  at  ihe  daU  oj  the  act  in  the  office  or  cus^ 
tody  or  control  of  ihe  recorder  of  the  coxaUy  of  San  Francisco^  on  or 
before  the  third  day  of  Aprilj  one  thousand  eight  kimdred  and  ^fbf. 
The  words  of  the  statute  are,  "that  all  the  lands  mentionea  in 
the  first  section  of  it  are  hereby  granted  and  confirmed  to  the 

Eurchaser  or  purchasers,  or  grantees  aforesaid,  by  the  State  re- 
nquishing  the  use  and  occupation  of  the  same,  and  lier  inter- 
ests therein,  to  the  said  purchasers  or  grantees,  and  each  of 
them,  their  heirs  and  assigns,  or  any  person  or  persons  hold- 
ing under  them,  for  the  term  of  ninety-nine  years  firom  and 
after  the  passage  6f  the  act."  This  language  cannot  be  mis- 
interpreted. The  intention  of  the  Legislature  is  without 
doubt,  and  we  cannot  make  it  otherwise  by  supposing  any 
condition  than  those  expressed  in  the  act;  and  we -also  think 
that  the  registry  of  an  alcalde's  grant,  in  the  manner  and  with- 
in the  time  mentioned  in  the  act,  is  essential  to  its  confirma- 
tion under  the  act.  In  this  particular,  the  Kearney  grant,  un- 
der which  the  plaintiff  claimed,  was  deficient,  and  so  the  court 
should  have  instructed  the  jury  upon  the  prayer  of  the  defend- 
ant, without  the  qualification  that  the  entry  made  of  it  in  the 
district  records  was  a  registry  within  the  meaning  of  the  act. 
We  do  not  deem  it  necessary  to  say  more  in  this  case,  than 
fliat,  in  our  view,  the  defendants  have  broueht  themselves,  by 
their  documentary  evidence,  completely  within  the  confirming 
act  of  the  26th  March,  1850,  and  that  the  court  should  have 
so  instructed  the  juir,  as  it  was  asked  to  do  by  their  counseL 
The  judgment  of  the  court  below  is  reversed. 


Edward  Field,  Plaintiff  in  Error,  v.  Pardon  G.  Sxa- 

burt  bt  al. 

The  declBion  in  the  preceding  case  of  Field  •.  Seabnij,  again  aflirmed. 

This,  like  the  preceding  case,  was  brought  up,  by  writ  of 
error,  ftota  the  Circuit  Court  of  ihe  United  States  for  the  dis- 
trict of  California.  It  was  argued  in  connection  with  the  pre- 
ceding case. 

Mr.  Justice  WAYKE  delivered  the  opinion  of  the  court 
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This  case  was  like  the  preceding,  and  thej  were  argaed  to- 
gether. 

For  the  reasons  ^ven  in  the  first  of  them,  the  court  directs 
the  reversal  of  the  judgment  in  the  court  below,  in  this  case. 


William  F.  Brtak  and  Eudolphus  Rouse,  Plaintifvs  in 

Error,  v.  Robert  Forstth. 

B7  the  acta  of  Congreu  passed  on  the  15th  of  Maj,  1820|  and  March  Sd,  1823,  pro- 
Tiaion  was  made,  that  each  of  the  settlers  in  Peoria,  Illinois,  should  be  entitled 
to  a  Tillage  lot,  and  the  sorreyor  of  public  lands  was  directed  to  designate  upon 
a  plat  the  lot  confirmed  to  each  claimant 

The  act  of  1823  conferred  on  the  grantee  an  incipient  title;  and  when  the  survey 
was  made  and  approved,  bj  which  the  limits  of  the  lot  were  designated,  the  title 
then  became  capable  of  sustaining  an  action  of  ejectment,  even  before  a  patent 
was  issued. 

In  the  interval  between  1823  and  the  survej,  a  patent  was  taken  out,  which  was 
issued  subject  to  all  the  rights  of  persons  claiming  under  the  act  of  1823.  This 
patent  was  controlled  bj  the  subsequent  survej. 

But  although  it  was  controlled  by  the  subsequent  survey,  yet  the  patent  was  a  fee* 
rimple  title  upon  its  face,  and  sufficient  to  sustain  a  plea  of  the  statute  of  limita- 
tions in  minois,  which  requires  that  possession  should  be  by  actual  residence  oa 
the  land,  under  a  connected  title  in  law  or  equity,  deducible  of  record  from  the 
United  States,  kt. 

The  American  State  Papers,  published  by  order  of  Congress,  may  be  read  in  evl« 
deuce,  in  the  investigation  of  claims  to  land. 

This  case  was  brought  np,  by  writ  of  error^  from  the  Circuit 
Court  of  tiie  United  States  for  the  northern  district  of  Illinois. 
The  £Etcts  of  &e  case  are  stated  in  the  opinion  of  the  court 

It  was  argued  by  Jfr.  BaUance  and  Mr.  Johnson  for  the  plain- 
tiffs in  error,  and  submitted  on  a  printed  argument  by  Mr. 
WUlkms  for  the  defendant. 

Mr.  Justice  CATRON  delivered  the  opinion  of  the  court 
Forsyth  sued  Bryan  and  Rouse  in  ejectment  for  part  of  lot 
No.  7,  in  the  town  of  Peoria,  in  the  State  of  Illinois.  The 
action  was  founded  on  a  patent  to  Forsyth,  from  the  CTuited 
States,  dated  the  16th  day  of  December,  1845,  which  patent 
was  fi^ven  in  evidence  on  the  trial  in  the  Crcuit  Court  It  was 
admitted  that  the  defendants  were  in  possession  when  they 
were  sued,  and  that  they  held  possession  within  the  bounds  of 
the  patent    To  overcome  this  prima  facie  title,  the  defendants 

Sive  in  evidence  a  patent  from  the  United  States  to  John  L. 
ogardus,  containing  twenty-three  acres,  dated  January  5th, 
1838,  which,  included  lot  No.  7.  To  overreach  this  elder  pat- 
ent, the  plaintiff  relied  on  an  act  of  Congress,  passed  May  15^ 
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1820,  for  the  relief  of  the  inhabitants  of  the  village  of  Peoria, 
providing  that  everv  person  who  claims  a  lot  in  said  village 
shall,  on  or  before  the  first  day  of  October  next,  deliver  to  the 
re/y^ster  of  the  land  office  for  the  distric;t  of  Edwardsville  a 
notice  in  writing  of  his  or  her  claim ;  and  it  was  made  the  duty 
of  the  register  to  make  a  report  to  the  Secretary  of  the  Treas- 
ury of  all  claims  filed,  with  the  substance  of  me  evidence  in 
support  thereof^  and  also  his  opinion,  and  such  remarks  respect- 
ing tiie  claims  as  he  might  think  proper  to  make ;  whicn  re- 
port, together  with  a  list  of  the  claims  which,  in  the  opinion 
of  the  register,  ought  to  be  confirmed,  shall  be  laid  by  tiie  Sec- 
retary before  Congress,  for  their  determination. 

Tiie  report  was  made,  and  laid  before  Congress,  in  January. 

1821.  As  respected  lot  No.  7,  (a  part  of  which  is  in  dispute.) 
the  register  reported  that  Thomas  Forsyth  claimed  it ;  that  it 
was  three  hundred  feet  square,  French  measure,  situate  in  the 
villa^  of  Peoria,  and  bounded  eastwardlv  by  a  street^  separar 
ting  it  from  the  Illinois  river;  northwardly  by  a  cross  street, 
westwardly  by  a  back  street,  and  southwardly  by  a  lot  claimed 
by  Jacques  Mettc.  The  remark  of  the  register  is :  *'  A  part  of 
this  lot  must  have  been  embraced  by  the  lot  claimed  by  Au- 
gustine Rogue."  Rome's  claim  (No.  2)  was  for  a  lot  of  about 
an  arpent,  and  bounded,  says  the  register,  northwardly  by  a 
lot  occupied  by  Maillette,  eastwardly  by  a  road  separating  it 
from  Illinois  river,  and  southwardly  and  westwaraly  by  the 
prairie. 

The  register  reported  on  seventy  lots  in  all.  A  survey  to 
designate  boundaries  among  the  claimants  was  indispensable, 
as  they  were  in  considerable  confusion.  Conercss  again  legis- 
lated on  the  subject,  by  act  of  Manch  8,  1823,  and  provided 
that  each  of  the  settlers,  whose  names  were  contained  in  the  re- 
ort^  who  had  settled  a  village  lot  prior  to  the  first  of  Januaiy, 
818,  should  be  entitled  thereto ;  the  lot  so  settled  on  and  im- 
proved, not  to  exceed  two  acres ;  and  where  it  exceeded  two 
acres,  such  claimant  should  be  confirmed  in  a  quantity  not  ex- 
ceeding ten  acres.  It  was  made  the  duty  of  the  surveyor  of 
publiclands  for  the  district,  to  cause  a  survey  to  be  made  of 
the  several  lots,  and  to  desijgnate  on  a  plat  thereof  the  lot  con- 
firmed and  set  apart  to  eocA  claimant,  and  forward  the  same  to 
the  Secretary  of  the  Treasury,  who  shall  (says  the  act)  cause 
patents  to  be  issued  in  favor  of  each  claimant,  as  in  other 
cases. 

The  survey  was  made  in  1840,  by  order  of  the  surveyor  gen- 
eral of  Illinois  and  Missouri,  which  was  duly  returned,  ap- 
proved, and  recorded.  We  are  of  opinion  that  the  act  of  1828 
conferred  on  the  grantee  an  incipient  title,  and  reserved  to  the 
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execnlive  department  administering  the  public  lands  the  au- 
thority to  settle  the  boundaries  by  actual  survey  among  the 
claimants;  and  until  this  was  done,  the  courts  of  justice  could 
not  interfere  and  establish  boundaries.  It  was  competent  for 
Conmss  to  provide,  that  before  a  title  should  be  riven  to  a 
connrmee,  the  exact  limits  of  his  confirmation  should  be  ascer* 
tained  by  a  survey  executed  by  authority  of  the  TJnited  States. 
(West  V.  Cochran,  17  How.,  416.) 

When  the  surveys  were  made,  and  the  plats  returned  and 
approved,  and  recorded  by  the  surveyor  general  of  Illinois  and 
Missouri,  and  recognised  as  yalid  at  the  General  Land  Ofiice, 
^as  the  patent  to  Forsyth  shows  it  was,)  it  bound  the  parties  to 
it,  the  confirmee  and  the  United  States ;  nor  can  either  side  be 
heard  to  deny,  that  the  land  pointed  by  the  act  of  1828  is  the 
precise  lot  Forsyth  was  entitled  to;  such  being  the  settled 
doctrine  of  this  court.  (Menard's  Heirs  r.  Massev,  8  How., 
818.)  Neither  can  Bogardus  or  his  assignee  deny  that  he  was 
concluded  b^  the  survey.  His  patent  CTants  the  land  to  him 
in  fee,  "  subject,  however,  to  all  the  rights  of  any  and  all  per- 
sons claiming  under  the  act  of  Congress  of  8d  March,  1828, 
entitled  'An  act  to  confirm  certain  claims  to  lots  in  the  villa£;e 
of  Peoria,  in  the  State  of  Illinois.' "  This  patent  is  the  only 
title  set  up  by  the  defendants  below;  by  its  terms,  all  power  to 
perfect  the  title  of  Forsvth,  according  to  the  act  of  1828,  was 
reserved  to  and  retained  by  the  department  of  public  lands,  as 
eflTectually  after  the  Bogardus  patent  was  issued  as  before. 

The  survey  having  bound  the  United  States,  and  concluded 
Bogardus,  ix)r8yth  had  a  title  by  virtue  of  the  acts  of  1820  and 
1828,  and  the  survey,  which  was  of  a  legal  character;  and  he 
could  maintain  an  action  of  ejectment  on  it,  even  had  no  patent 
issued.  This  is  true  beyond  controversy,  if  the  action  had  been 
prosecuted  in  &  State  court,  where  the  State  laws  authorized 
suits  in  ejectment  on  imperfect  titles.  (Ross  v.  Borland,  1  Pet, 
655;  Chouteau  v.  Eckhard,  2  How.,  872.) 

But  it  is  insisted  that  in  the  courts  of  the  TJnited  States  a 
difiTerent  rule  applies,  and  that,  as  a  patent  carries  the  fee,  it  is 
the  better  title.  The  case  of  Robinson  v.  Campbell  (8  Wheat., 
212)  is  supposed  to  be  to  this  effect.  There,  the  conflicting 
patents  were  made  by  the  Commonwealth  of  Virginia,  and  the 
defendant  attempted  to  prove  that  a  settlement  had  been  made 
on  the  land  in  dispute  by  one  Fitzgerald,  and  which  preference 
right  had  heen  assigned  to  Martin,  who  obtained  a  certificate 
from  the  commissioners  for  adjusting  titles  to  unpatented 
lands ;  which  certificate  was  of  anterior  date  to  the  junior 
patent,  and  was  the  source  of  title.  It  was  nothing  more  than 
evidence  that  Martin  had  a  preference  to  purchase  the  land,  if 
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he  saw  proper  to  do  bo  ;  and  was  not  competent  evidence  in 
an  action  of  ejectment,  according  to  the  laws  of  Yirginia,  or 
even  of  Tennessee*  It  was  not  an  entry  founded  on  considera- 
tion, but  a  riffht  of  abating  an  equity  at  the  discretion  of  the 
settler.  Keitner  in  Virgima  nor  £[entucky  (where  the  Vir^nia 
land  laws  prevail)  is  the  defendant  allowed  to  go  behind  the 
patent  in  a  court  of  law^  in  order  to  give  Hie  patent  a  date 
from  that  of  the  entry  on  which  the  patent  was  founded. 

The  question  here  is,  on  the  ef^cts  of  acts  of  Congress 
confirmmg  claims  to  lands  as  valid,  by  which  Isolation  the 
€K>vemment  is  concluded ;  and  as  respects  these,  it  is  settled, 
that  after  a  survey  is  duhr  made,  approved,  and  recorded  at 
the  surveyor  general's  office,  an  action  of  ejectment  may  be 
maintained  on  such  titles  in  the  courts  of  the  TTnited  States. 
It  is  a  good  minima  facie  title.  (Stoddard  v.  Chambers,  2  How., 
818 ;  £e  Bois  v.  Bramell,  4  How.,  456 ;  Bissell  r.  Penrose,  8 
How.,  817.)  In  Stoddard  v.  Chambers,  this  court  held  ^^that 
a  confirmation  by  act  of  Congress  vests  in  the  confinnee  the 
right  of  the  United  States,  and  a  patent,  if  issued,  could  only 
be  evidence  of  this."  Other  cases  followed  this  decision.  By 
tlie  third  section  of  the  act  of  July  4, 1886,  it  is  provided  that 
a  patent  shall  issue  to  the  confirmee  in  cases  confirmed  bv  that 
act  In  this  respect,  the  provisions  of  the  acts  of  1828  and 
1886  are  alike. 

Of  course  the  patent  in  this  instance  can  relate  to  a  title 
which  is  valid  against  another  title  unaided  by  the  younger 
patent. 

This  disposes  of  the  exception  taken  by  the  defendants  be> 
low  to  the  ruling  of  the  court,  that  Forsyth's  title  was  superior 
to  that  of  Bogaraus. 

They  next  ask  the  court  to  instruct  the  jury,  that  by  the 
laws  of  Illinois  they  had  such  title  as  would  bar  an  action  of 
ejectment  after  seven  years,  accompanied  by  actual  residence 
on  the  land  sued  for ;  and  if  the  jury  believe  from  the  evidence 
that  the  defendants  have  so  long  had  said  possession,  the 
plaintiff  cannot  succeed  in  this  suit.  There  were  two  other 
instructions  asked,  requiring  the  court  to  instruct  the  juiy 
that  the  plaintiff's  action  was  barred  by  the  act  of  limitations 
of  twenty  years. 

The  court  refused  to  instruct  as  requested;  ^'but,  on  the 
contraiy,  instructed  the  jury  that  the  patent  to  Bomrdus  did 
not  grant  or  convey  the  ground  in  controversy;  sm  it  beinjg; 
conceded  that  it  was  the  only  title  the  defendant  had,  there  is 
no  such  title  as  under  the  statute  of  limitations  protects  the- 
possession  of  the  defendants."  This  inst^iction  was  founded 
on  an  exception  in  the  patent  to  Bogardus*  It  grants  to  him^ 
VOL.  XIX.  22 


888  8UPBEME  OOUBT. 

and  to  his  heirs  and  assigns,  forever,  **  subject,  however,  to  all 
the  riehts  of  any  and  all  persons  nnder  the  act  of  Congress  of 
March  8d,  1828,  entitled  ^  An  act  to  confirm  certain  claims  io 
lots  in  the  village  of  Peoria,  in  the  State  of  Iliinois/  " 

When  this  patent  was  made,  in  1888,  the  village  lots  had  not 
been  snrveyea,  and  those  that  interfered  with  the  land  granted 
to  Bogardus  mi^fat  never  be  claimed.    Subject  to  this  contin- 

Sncy  he  took  his  patent,  and  had  a  title  in  fee  till  1840,  when 
e  village  title  of  Fonrjrth  was  ripened  into  the  better  right. 
After  that,  those  daimm^  under  Bogardus  held  the  position 
of  one  who  claims  protection  by  the  act  of  limitations  under  a 
younger  patent  against  an  elder  one.  He  has  only  the  appeaiv 
ance  of  title.  The  patent  to  .Boeardus  was  a  fee-simple  title 
on  its  face,  and  is  such  title  as  will  afford  protection  to  those 
claiming  under  it,  either  directly,  or,  having  a  title  connected 
with  it,  with  possession  for  seven  years,  as  required  bv  the 
statute  of  Illinois.  The  court  below  erred  in  cutting  on  this 
defence. 

In  the  pro^ss  of  the  trial  in  the  Circuit  Courts  the  plaintiff 
offered  in  evidence  the  printed  report  of  Edwasd  Coles,  the 
register  of  the  land  office  at  Edwardsville,  as  found  in  the 
American  State  Papers,  vol.  8,  from  pages  421  to  481,  inclu- 
sive, to  which  the  defendant  objected,  because  it  was  not, 
without  proof  of  its  authenticity,  lend  evidence.  But  the 
eourt  overruled  the  objection,  and. the  report  was  given  in 
evidence  to  the  jury,  to  which  ruline  the  defendants  excepted. 

These  State  Papers  were  publishea  by  order  of  Congress,  and 
•elected  and  edited  by  the  Secretary  of  the  Senate  and  Clerk 
•of  the  House.  They  contain  copies  of  legislative  and  executive 
documents,  and  are  as  valid  evidence  as  the  originals  are  from 
which  they  were  copied ;  and  it  cannot  be  denied  that  a  record 
of  the  report  of  Edward  Coles,  as  found  in  the  printed  journals 
of  Congress,  could  be  read  on  mere  inspection  as  evidence  that 
it  was  t^e  report  sent  in  by  the  Secretary  of  the  Treasury. 
The  competency  of  these  documents  as  evidence  in  the  invest- 
igation  of  claims  to  lands  in  the  courts  of  justice  has  not  been 
controverted  for  twenty  years,  and  is  not  open  to  controversy. 

It  is  ordered  that  the  judgment  be  reversed,  and  the  cause 
remanded  fc  r  another  trial. 

Mir.  Justice  McLEAN*  dissenting. 

Sometime  during  the  late  war  with  England,  a  company  of 
militia  in  the  service  of  the  United  States,  at  Peoria,  in  IllinoiSi 
taking  offence  at  the  inhabitants  of  the  village,  burnt  it. 

Congress,  with  the  view  of  ascertaining  the  extent  of  the 
iiyuiy  and  the  names  of  the  sufferers,  on  the  15th  May,  1820, 
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passed  an  act,  ^^that  ey^iy  person,  or  the  legal  representatives 
of  every  person,  wlio  claims  a  lot  or  lots  in  the  village  of 
Peoria,  in  the  State  of  Illinois,  shall,  on  or  before  the  first  day 
of  October  next,  deliver  to  the  renter  of  the  land  office  for 
the  district  of  Edwardsville  a  notice  in  writing  of  his  or  her 
claim ;  and  it  shall  be  the  duty  of  the  said  register  to  mdke  to 
the  Secretary  of  the  Treasury  a  report  of  all  claims  filed  with 
the  said  re^ster,  with  the  substance  of  the  evidence  thereof; 
and  idso  his  opinion,  and  such  remarks  respecting  the  claims 
as  he  may  think  proper  to  make ;  which  report,  together  with 
a  list  of  the  claims  which  in  the  opinion  of  the  said  register 
ought  to  be  confirmed,  shall  be  laid  by  the  Secretary  of  tiie 
l^reasuiy  before  Congress,  for  their  determination." 

The  report  was  made,  as  required  in  the  above  act,  by  E. 
Coles,  Esq.,  register,  on  the  10th  of  November,  1820.  By  that 
report,  No.  7,  Thomas  Forsyth  claims  ^*  a  lot  of  three  hundred 
feet  in  front  by  three  liundred  feet  in  depth,  French  measure, 
in  the  villa^^  of  Peoria,  and  bounded  eastwardly  by  a  street 
separating  it  from  the  Illinois  river,  northwardly  by  a  cross 
street,  westwardly  bv  a  back  street,  and  southwardly  by  a  lot 
claimed  by  Jacques  Mette." 

On  llie  8d  of  March,  1828,  Congress  passed  an  act,  which 
declares,  ^^that  there  is  hereby  granted  to  each  of  the  French 
and  Canadian  inhabitants,  and  other  settlers,  in  the  village  of 
Peoria,  in  the  State  of  Illinois,  whose  claims  are  contained  in 
a  report  made  by  the  register  of  the  land  office  at  Edwards- 
ville, in  pursuance  of  the  act  of  Congress  approved  May  the 
15th,  1820,  and  who  had  settled  a  lot  m  the  villam  aforesaid 
prior  to  the  1st  day  of  January,  1818,  and  who  had  not  hereto- 
fore received  a  confirmation  of  claims  or  donation  of  any  tract 
of  land  or  village  lot  from  the  United  States,  the  lot  so  settled 
on  and  improved,  where  the  same  shall  not  exceed  two  acres.** 

The  second  section  made  it  the  duty  of  the  surveyor  of  the 
public  lands  of  the  United  States,  for  that  district,  to  cause  a 
survey  to  be  made  of  the  several  lots,  and  to  designate  on  a 
plat  tnereof  the  lot  confirmed  and  set  apart  to  each  claimant, 
and  forward  the  same  to  the  Secretaiy  of  the  Treasury,  who 
shall  cause  patents  to  be  issued  in  fitvor  of  such  claimants,  as 
in  other  cases. 

In  the  action  of  ejectment  brought  by  Forsyth,  as  above 
stated,  to  recover  possession  of  lot  No.  7^  described,  it  was 
agreed  that  upon  the  trial  it  shall  be  admitted  that  the  plain- 
tin  has  the  title  of  Thomas  Forsyth  in  and  to  the  lana  sued 
for,  by  descent,  and  purchase,  and  conveyance ;  and  also  that 
the  defendants  have  had  the  actual  possession  of  the  land  for 
which  they  are  respectively  sued,  by  residence  tiiiereon,  for  ten 
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Jean  next  pteceding  the  cpmmencement  of  the  suit;  and  that 
ohn  L.  BogardnBy  under  whom  they  claim,  had  possession  of 
the  southeast  fractional  quarter  of  section  nine,  in  tQwnship 
eight  north,  of  range  eight  east,  nnon  which  the  land  sued  for 
is  situated,  claiming  the  same  uncier  pre-emption  right  more 
than  twenty  years  before  the  commencement  of  these  suits, 
but  he  never  had  the  actual  possession  of  that  part  of  said 
fractional  quarter  section  sued  for;  and  that  said  ^^defenduits 
respectively  had  vested  in  them,  before  the  commencement  of 
this  suit,  all  the  right  of  Bogardus." 

A  patent  was  issued  to  Bogardus  for  the  southern  fractional 
quarter  of  section  nine,  in  township  eight  north,  of  range  east, 
containinff  twenty-three  acres  and  ninety-three  hundredths  of 
an  acre,  £c.;  *^  subject,  however,  to  all  the  rights  of  anv  and 
all  persons  claiming  under  the  act  of  Coneress  of  8d  March, 
1828,  entitied  ^  An  act  to  confirm  certain  claims  to  lots  in  the 
village  of  Peoria,  in  the  State  of  Illinois/  " 

The  defendants  rely  on  the  statute  of  limitations  of  1827, 
which  requires  that  the  possession  should  be  by  actual  residence 
on  the  land,  under  a  connected  titie  in  law  or  equity,  dedudble 
of  Irecord  from  the  United  States. 

The  court  instructed  the  jury  that  the  title  claimed  under 
Bogardus  did  not  protect  them  under  the  statute. 

This  is  held  by  this  court  to  be  an  error,  for  which  the 
judjnnent  is  reversed. 

The  error  of  the  court  consists  in  giving  a  construction  not 
only  to  a  written  instrument,  but  to  a  patent  That  it  is  the 
province  of  the  court  to  construe  such  a  paper,  will  not  be 
controverted.  The  patent  conveyed  to  Bogardus  the  land 
described,  **  subject,  nowever,  to  all  the  righto  of  any  and  all 

fersons  claiming  under  the  act  of  Confess  of  the  8d  March, 
828,  entitled  ^  An  act  to  confirm  certam  claims  to  loto  in  the 
village  of  Peoria,  in  the  State  of  Illinois.'  " 

The  lot  in  controversy  was  claimed  under  the  act  of  1828, 
which  declared,  "that  there  is  hereby  eranted  to  each  of  the 
French  and  Canadian  inhabitants,  ana  other  settiers,  in  the 
village  of  Peoria,  in  the  State  of  Blinois,  whose  claims  are 
contained  in  a  report  made  by  the  register  of  the  land  ofiice 
at  Edwardsville,  in  pursuance  of  the  act  of  Congress  approved 
May  15th,  1820,  ana  who  had  settied  a  lot  in  the  village  afore- 
saia  prior  to  the  1st  of  January,  1818,  and  who  have  not  here- 
tofore received  a  confirmation  of  claims  or  donation  of  any 
tract  of  land  or  village  lot  of  the  United  States,  the  lot  so 
settied  upon  and  improved,  where  the  same  shall  not  exceed 
two  acres,"  ftc. 
The  right  made  subject  to  the  patent  was  a  legal  right;  it 
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was  a  grant'  by  Conffress,  which  this  court  has  recognised  as 
the  hi^est  ^rode  of  title*  A  patent  is  issued  bj  a  ministerial 
officer,  who  is  subje>ct  to  error,  but  the  legislative  action  is  not 
to  be  doubted. 

The  survey  of  the  lot  was  not  made  until  Ist  September, 
1840,  and  the  patent  was  issued  to  Forsyth,  December  16, 1846. 

In  the  case  of  Ballance  v.  Forsyth,  (18  Howard,  24,)  this 
court  saj :  ^^  If  the  patent  to  Bogardus  be  of  prior  date,  the 
reservation  in  the  patent,  and  also  in  his  entry,  was  sufficient 
notice  that  the  title  to  those  lots  did  not  pass;  and  this  excep- 
tion is  sufficiently  shown  by  the  acts  of  the  Gk>vemment." 
And  atfain :  ^^  The  statute  did  not  protect  the  possession  of  l^e 
defenc&nt  below.  His  patent  excepted  those  lots;  of  course, 
he  had  no  title  under  it  for  the  lots  excepted." 

Until  the  case  before  us  was  reversed  for  error  bv  the 
district  judges  who  conformed  to  the  above  decision,  I  did  not 
suppose  tiutt  any  one  could  doubt  the  correctness  of  the 
decision.  Bogardus,  in  1888,  took  a  grant  from  tiie  United 
States,  subject  to  Forsyth's  right,  thereby  recognising  it,  and 
consequently  from  that  time  he  held  it  in  suDordination  to 
Fonvth's  titie.  If  it  be  admitted  that  the  fee  did  not  pass 
to  IV>r8yth  until  the  patent  issued  in  1845,  the  patent  nad 
relation  back  to  the  act  of  1828,  and  operated  from  that  time. 
The  report  of  the  register  defined  the  boundaries  of  the  lot  as 
8pecifi<^y  as  the  survey,  by  reason  of  whidi,  the  lot  was  as 
well  known,  it  is  presumed,  to  the  public,  before  the  survev  as 
afterwards.    This  may  not  have  been  the  case  with  all  the  lots. 

Let  any  one  read  the  patent  to  Bogardus,  and  ask  himself 
the  question,  whether  the  United  States  intended  to  convey 
the  lots  to  which  the  patent  was  made  subject,  and  the  answer 
must  be,  that  they  did  not  By  the  act  of  1828,  they  granted 
those  lots  to  the  French  settiers,  who,  by  the  report  of  the 
register,  were  entitied  to  them  under  the  act  of  1820.  It 
would  have  been  an  act  of  bad  faith  in  the  Government,  after 
the  act  of  1828,  to  convey  any  one  of  those  lots ;  and,  on  read- 
ing the  patent,  it  is  clear  they  did  not  intend  to  convey  any 
one  of  them.  It  is  said,  suppose  the  French  settlers  had  not 
claimed  the  lots,  would  not  Bogardus  have  had  a  right  to 
them  ?  Such  a  supposition  cannot  be  ndsed  agiunst  the  facts 
prpved.  The  title  of  Forsyth  was  of  prior  date,  and  of  a  higher 
nature,  than  that  of  Bogardus.  His  titie  was  subordinate,  as 
expressed  upon  its  face. 

In  the  case  of  Hawkins  v.  Barney's  Lessee,  (9  Curtis,  428,) 
the  same  question  was  before  this  court  Barney  convened 
fifty  thousand  acres  of  land,  in  Eentuc^,  to  Oliver;  sometime 
afterwards,  Oliver  reconveyed  the  same  tract  to  Barney,  in 
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which  deed  were  reoited  sereral  conTejraneee  of  parcels  of  the 
tract  to  several  individnals,  and  particularly  one  of  11,000 
acres,  to  one  Berriman.  Barney  bronght  an  eiectment  against 
Hawkins,  and  proved  that  he  had  entered  on  the  fifty  thousand 
acre  tract  This  court  held  his  action  could  not  be  sustained, 
unless  he  proved  the  defendant  was  not  only  in  possession  ot 
the  1»^  tract,  but  he  must  show  that  the  possession  was  not 
upon  any  one  of  the  tracts  sold  and  conveyed. 

To  apply  the  prindple  to  the  case  before  us.  Had  Bogardus 
brought  an  action  of  ejectment  to  sustain  it,  he  must  have 
proved  the  trespasser  was  within  Us  patent,  and  outside  of 
toy  one  of  the  reserved  lots.  The  words,  <^  subject  to  ail  the 
ri^^ts  of  any  persons  under  the  act  of  1828,"  showed  that  those 
rights  were  not  granted  by  the  patent;  and  if -Bogardus  him* 
sw  could  not  have  recovered,  it  is  strange  how  the  defendimts 
could  recover,  who  claim  to  be  in  possession  under  his  patent. 

Tlie  agreed  case  admits  that  the  "defendants  respectivelv 
had  vested  in  them,  before  the  commencement  of  this  suit,  all 
the  right  of  Bogaidus."  But  whether  this  possession  under 
the  right  of  Bo^;Mrdus  was  for  a  day  or  a  year,  is  nowhere 
shown  by  the  evidence ;  and  unless  I  am  mistaken,  the  statute 
requires  a  seven  years'  possession  under  titie  to  protect  the 
trespasser,  and  in  effect  give  him  the  land. 

Bogaidus  was .  in  possession,  claiming  a  pre-emption,  but  1 
do  not  understand,  from  the  opinion  of  the  cour^  that  such 
a  possession  will  run,  even  against  the  French  claimants. 
Bo^ffdus  himself  was  a  trespasser  on  the  lands  of  the  United 
States,  and  uiftil  he  received  his  patent  in  1888, 1  suppose  he 
could  not  set  up  a  claim  to  the  land  under  titie. 

I  hold,  and  can  maintain,  that  the  instruction  of  the  district 
judge  was  right,  in  saying  that  the  patent  of  Bogardus  did  not 

Sant  or  convey  the  ground  in  controversy.    And  if  it  did, 
ere  was  no  such  possession  under  it,  which,  by  the  statute 
of  limitations,  protected  the  right  of  the  defendants. 


Ohablss  Ballanoi,  PLAiNTiFr  IN  Ebbob,  v.  Adolph  Papot, 

Hbnbt  Papin,  Aim  Mabt  Atchisok. 

Under  the  elroumtUaoet  daioribed  in  the  preceding  case,  if  there  wm  np  saflldent 
eTidence  of  n  surrey  under  the  act  of  1823,  the  title  claimed  under  thai  ad 
could  not  be  held  superior  to  that  claimed  under  a  patent  issued  in  the  intenral 
hetweea  the  act  of  1833  and  the  alleged  surrej. 

This  case  was  brought  up,  hy  writ  ot  error,  from  the  Circuit 
Court  of  the  XJnited  rates  for  the  northern  oistrict  of  Illinoia. 
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It  was  similar  in  most  of  its  features  to  the  preceding  case, 
and  was  argaed  by  Mr.  BdOanct  for  the  plaintiff  in  error,  and 
snbmitted  on  printed  aigoments  by  Ifr.  WWiaans  and  Mr. 
OanMe  for  the  defendants. 


Mr.  Justice  CATBOK  deliyered  the  opinion  of  the  coorL 
In  the  case  of  Charles  Ballance  a^nst  Papin  and  Atchison, 
the  same  title  was  relied  on  by  the  defendant  below  (Ballance) 
that  was  set  np  in  defence  in  the  preceding  -case  of  Forsyth  v» 
Brien  and  Bouse.  The  plaintiff  sued  to  recover  a  village  lot 
in  Peoria,  No.  42,  confirmed  to  Fontaine,  in  riffht  of  his  wife, 
Josette  Cassaran,  dit  Fontaine.  A  plat  of  lot  ^.  42  was  given 
in  evidence,  a(nd  is  found  in  the  record,  but  no  certificate  of 
the  surveyor  accompanies  this  plat,  and  without  such  c^iafi- 
cate  there  is  no  evidence  that  lot^o.  42  was  lawfullv  surveyed* 
The  act  of  1828  (sec  2)  required  that  a  survey  should  be  made 
of  each  lot  confirmed  to  the  claimant^  and.  a  plat  thereof  for- 
warded to  the  Secretary.  The  evidence  of  a  legal  United  States 
survey  is  not  a  mere  plat,  without  any  written  description  of 
ths  hmd  h^f  metes  and  Dounds ;  neither  the  plat,  nor  less  proof 
than  a  writteA  description,  will  make  a  record  on  which  a 
piktent  can  issue.  Tlutt  most  accurate  evidence  -of  separate 
surve^^s  of  the  villa^  lots  of  Peoria  exists,  we  know;  but  as 
none  is  found  in  this  record  of  lot  No.  42,  it  follows,  fit>m  the 
reasons  given  in  the  previous  case,  that  no  title  was  adduced 
in  the  Circuit  Ciourt  that  authorised  it  to  reject  the  instructions 
demanded  by  the  defendant;  that,  comparmg  the  titles  of  the 
parties  by  their  ISem^,  the  defendant's  was  the  better  one.  But 
as  the  same*  question  of  the  application  of  the  act  of  limitations 
arises  in  this  case  as  it  did  in  we  former  <me,  it  must  of  course 
have  been  reversed,  had  the  certificate  of  survey  been  found 
in  the  record.  We  therefore  order  that  the  judgment  be 
reversed,  and  the  cause  remanded  for  another  trial  to  be  had 
therein. 

Mr.  Justice'  MoL^AN"  dissented. 


Thb  UNiTsn  Statbs,  Appellants,  t.  DoMnroo  ahd  Yioihti 

Pbsalta. 

Wh«n  A  clAbnftiit  of  land  in  California  prodneod  doeamentaiy  eTidenoe  In  Ui 
ftTor,  copied  ftom  the  arcbiTes  in  the  office  of  the  luirejor  general  and  other 
original  grante  by  Spanish  officers,  the  presumption  is  In  tiiTor  of  the  power  of 
those  officers  to  malM  the  grants. 
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If  the  powv  be  denied,  the  bwdM  of  proof  ii  ttpon  the  p«r^  who  dttiM  It 
The  hifltoiy  6f  CUifoniie,  with  leepeet  to  the  power  of  iU  Goremon  to  gnat 

leiid,  eyemined. 
The  bonndarief  of  the  tnct  of  lend,  if  decreed  l^  the  Diftriel  Goort,  eiBnied. 

This  was  an  appeal  fix>ni  the  District  Court  of  tiie  United 
States  for  the  southern  district  of  California. 

The  nature  of  the  claim,  land  a  list  of  the  documents  in  sup- 
port of  it,  are  given  in  the  opinion  of  the  court 

The  de<»«e  of  the  District  Court  was  as  follows,  jmi 

That  the  claim  presented  in  the  petition  filed  in  this  case, 
for  the  place  called  San  Antonio,  is  valid  to  the  whole  extent 
of: its  bounds,  to  wit:  having;  for  its  northern  boundary  a  line 
commencing  on  the  ba^  of  Ban  Francisco,  at  a  point  where 
there  aire  close  to  the  said  bav  the  two  cerritos,  as  described  in 
the  first  possession  riven  by  Martinet  to  Louis  Peralta,  on  the 
16th  of  August,  18^0,  running  from  the  said  bay  eastwardly 
alon^  by  the  southern  base  of  the  cerritos  of  San  AntonV>  up 
a  ravine,  i^  the  head  of  which  there  is  a  large  rock  or  monu- 
ment looking  to  the  north,  described  in  evidence  as  the  Sugar- 
loaf  Bock;  thence  by  the  southern  base  of  said  rock  to  the 
comb  or  cre#t  of  the  coast  range  of  mountains,  or  the  Sierra; 
thenise  for  the  western  boundary  a  line  running  along  the  comb 
of  thQ  said  Sierra,  until  it  reaches  the  eastern  extremity  of  ft 
line,  berinning.  on  the  said  bay  of  San  Francisco  at  the  mouth 
of  tne  oeep  creek  of  San  Leandro,  and  running  eastwardly  up 
the  said  creek  to  its  head  or  source  in  the  Sierra,  and  to  the 
coinb  or  crest  thereof  which  last  line  is  the  southern  boundaiy 
of  the  land  of  San  Antonio;  and  by  the  said  bav  of  San  Fran- 
CISCO,  from  the  mouth  of  the  said  deep  creek  of  San  Leaniko 
up  to  the  beginning  of  the  said  line,  wnich  has  been  described 
as  the  northern  boundary  of  said  tract,  which  line  alone  the 
bay  constitutes  its  western  boundary.  ^ 

And  it  is  herebv  further  adjudged,  ordered,  and  decreed, 
that  there  be  confirmed  to  the  said  Domineo  and  Vicente 
Peralta,  the  northern  portion  of  said  land  of  San  Antonio, 
bounded  as  follows :  On  the  north  by  the  northern  boundary 
of  said  tract  of  San  Antonio  as .  above  described,  on  the  east 
bv  the  comb  of  the  said  Sierra,  on  the  west  by  the  bay  of  San 
Ii^ncisco,  and  on  the  south  bv  a  ravine  a  short  distance  south 
of  the  buildings  in  the  town  of  Oakland,  on  the  north  of  which 
ravine  there  is  a  small  house  in  sight  of  the  public  road,  being 
the  line  of  division  between  this  land  and  the  land  of  Antonio 
Peralta,  which  line  extends  from  the  said  bay  to  the  most 
eastern  boundary  of  the  rancho  of  San  Antonio. 

The  United  States  appealed  from  this  decree. 


DBOEMBEB  TERM,  1856.  846 


MM  SkOm  T.  Pmalu  €t  mL 


It  i(BB  ftmied  by  Mr.  OHUi  for  the  United  Btatee,  and  by 
Mr.  jBom  and  Mr.  JBSbb  for  the  appellees. 

Mr.  Juetioe  GBIEB  delivered  the  opinion  of  the  court 

This  case  originated  before  the  commissioAers  for  ascertain- 
ing and  sel^in^  private  land  claims  in  California. 

jDomingo  ana  Vicente  Peralta  clumed  as  grantees  and  dev- 
isees of  l£eir  fttiier,  Luis  Peralta. 

The  docnmentary  evidence  filed  in  support  of  the  daim  con- 
nsts  of  a  true  copy  from  the  archives  in  the  office  of  the  sur- 
veyor general  of  Oalifomia,  containing,  so  fiur  as  Ihey  are 
materi^  in  the  present  inquiry,  the  following  averments: 

1.  The  petition  of  Luis  Peralta  to  the  Governor  for  a  grant 
of  land,  extending  from  the  creek  of  San  Leandro  to  a  small 
mountain  a^joinine  the  sea  beach,  at  the  distance  of  four  or 
five  leagues,  for  the  purpo4ie  of  establishing  a  rancho,  dated 
June  20, 1820. 

2.  The  decree  of  Governor  Sola,  therein  directing  Captain 
Luis  Antonio  Arguello  to  appoint  an  officer  to  place  the  peti- 
tioner in  possession  of  the  lands  petitioned  for,  dated  August 
8, 1820. 

8.  Order  of  Captain  Areuello,  dated  August  10, 1820,  de- 
tailingLieut  Don  Ignacio  Martinez  for  that  purpose. 

4.  The  relinquishment  of  Father  Narciso  Duran,  on  behalf 
of  the  mission  of  San  Jos6,  of  any  claim  to  the  land,  and  re- 
serving the  privilege  of  cutting  wood  on  the  same,  which,  he 
says,  should  remain  in  common,  dated  August  16, 1820. 

6.  Under  the  same  date,  the  return  of  Lieut.  Martinez,  u^n 
the  order  to  give  the  possession,  describing;  the  bounduies,  ftc. 

6.  The  decree  of  tine  Governor,  directing  a  portion  of  the 
lands  assigned  to  Luis  Peralta,  by  the  foregoine  act  of  j^sses- 
sion,  to  be  withdrawn,  upon  the  reclamation  of  the  mission  of 
San  Francisco,  who  claimed  that  the  said  portion  of  tiie  lands 
was  then  in  the  occupancy  of  the  mission  as  a  sheejp  ranch. 

7.  The  consent  of  Father  Juan  Cabot  and  Paloz  Ordez,  min- 
isters of  the  mission,  that  the  boundaries  of  the  land  solicited 
by  Luis  Peralta  should  be  established  at  the  rivulet^  at  the  dis- 
tance of  three  and  a  half  to  four  leagues  from  the  rancho-house 
of  the  mission. 

8.  The  return  of  Maximo  Martinez  upon  Governor  Sola's 
second  decree  for  the  delivery  of  possession,  filing  the  bounda- 
ries in  accordance  with  the  claim  of  ihe  mission,  at  a  rivulet 
which  runs  down  from  the  mountains  to  the  beach,  where 
there  is  a  grove  of  willows,  and  about  a  learae  and  a  half  firom 
the  cerito  (little  mountain)  of  San  Antonio,  in  the  direction 
of  San  Leandro. 
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9.  A  docament  dated  October.  1828,  and  mghed  Sola,  aetting 
out,  that  on  that  day  was  iaaaea  in  fiivor  of  Sergeant  liUiaPe- 
rallXL  by  the  Gk>yemor  of  the  provinoe.  Hie  certifying  docament 
for  tne  land  which  has  been  granted  him,  aa  appeara  by  the 
writ  of  ppeseaaion  which  was  given  him  by  the  uentenant  of 
his  comnany,  Don  Ignado  MmineBy  in  conformity  with  the 
Ofden  of  the  Government. 

10.  A  letter  fixxm  Lois  Peralta,  protesting  againat  the  daim 
of  the  mission,  dated  October  14th,  1820. 

11.  A  representation  fix>m  Captain  Bon  Lnis  Aignello  to 
the  Oovemor,  dated  Jnne  28, 1821,  advocating  the  rights  of 
Berseant  Peralta,  in  opposition  to  those  of  the  misnon,  to  the 
land  in  controversy;  and,  lastlv^  the  description  of  tiie  land  re* 
tamed  by  Lfus  Peralta,  in  obeoience  to  die  Oovemment,  of  the 
7th  of  October,  1827. 

The  claimants  gave  in  evidence,  also,  the  oriflnnal  grant  fix>m 
Governor  Sola  to  Lms  Peralta,  dated  18th  of  Aagast,  1822; 
the  petition  of  Lais  Peralta  to  Governor  Argaello,  nraymg  the 
lestatation  of  the  lands  which  had  been  taken  from  him  on  tiie 
demand  of  the  mission;  and  the  decree  of  Argaello,  making 
sack  restitation,  and  directing  him  to  be  again  pat  in  posses- 
sion by  tke  same  officer  who  had  ezecated  the  former  act  cf 
possession.  To  this  order,  Maximo  Martines  made  a  retam, 
aaly  execated,  certifying  that  the  grantee  had  been  newly  pat 
in  possession  of  the.  place  called  ^^Cerito  de  St  Antonio,  and 
the  rivnlet  wluch  crosses  the  place,  to  the  coast,  where  is  a 
rock  looking  to  the  north." 

It  was  fhrther  shown,  from  the  pablic  records^  that  on  the 
9th  of  April,  1822,  the  dvil  and  military  aathorities  of  Califoi^ 
nia  formally  recomised  and  save  in  their  adhesion  to  the  new 
Government  of  Mexico,  accoraing  to  the  plan  of  Iraala  and 
treaty  of  Cordova.  Also,  that  in  1844,  Isnacio  PeraRa,  one  of 
the  heirs  of  Lais  Peralta,  petitioned  the  Government  for  a  new 
titie  to  the  land  claimed,  m  conseqaence  of  the  on ^nnal  title- 

gpers  havinff  been  lost  or  mislaid.  The  archives  wow,  also, 
at  on  tlie  l8th  of  Februaiy,  1844,  an  order  was  made  bj 
Micheltorena,  that  a  titie  be  issaed.  Of  the  same  date,  there  is 
the  usual  formal  document  "declaring  Don  Luis  Peralta  owner 
in  fee  of  said  land,  which  is  bounded  as  follows : 

"  On  the  southeast  by  the  creek  of  San  Leandro ;  on  tlie 
northwest  by  the  creek  of  Las  Oariio$  de  San  AntaniOy  {ihe  small 
hiUs  of  San  Antonio;)  on  the  southwest  by  the  sea;  and  on 
the  northeast  by  the  tops  of  hills  range,  without  prohibitin|; 
the  inhabitants  of  Contra  Costa  from  cutting  wood  for  their 
own  use,  they  not  to  sell  the  same."  This  document  contains 
an  order  that  "this  espediente  be  transmitted  to  the  depart- 
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mental  Msembly  for  their  api>roval,"  bat  nothing  ftirther  ap- 
pears to  have  been  done,  nor  is  the  signature  of  Micheltorena 
attached  to  the  record. 

The  authenticity  of  these  docnments  is  admitted.  The  ob- 
jections nraed  against  their  soffidency  to  establish  the  claim 
are:  first  &at  the  officers  had  no  power  to  make  grants  of 
land;  and,  second,  that  the  northern  boandaiy  of  the  land  de- 
scribed does  not  extend  beyond  a  certain  creek  or  stream, 
Imown  by  the  name  of  San  Antonio.  I^iis  would  ezdude 
about  one  half  of  the  claim. 

We  are  of  opinion  that  neither  of  these  olgections  is  sup- 
ported by  file  evidence  in  the  case. 

We  have  frequently  dedded  that  ''the  public  acts  of  public 
officers,  purporting  to  be  exercised  in  an  official  capadty,  and 
by  public  authori^,  shall  not  be  presumed  to  be  usurped,  but 
that  a  le^timate  authority  had  been  previously  pyea  or  sub- 
^uently  ratified."  To  ado^t  a  contrary  rule  would  lead  to 
mnnite  confusion  and  uncertiunt^  of  titles.  The  presumption 
arising  from  the  grant  itself  mases  it  prima  facie  evidence  of 
the  power  of  the  officer  makingit,  ana  throws  the  burden  of 
proof  on  the  party  denying  it.  The  general  powers  of  the  Gov- 
ernors and  other  Spanish  officers  to  grant  hmds  within  the  col- 
onies in  full  property,  and  without  restriction  as  to  Quantity, 
and  in  rewara  for  important  services,  were  fully  consiaered  by 
this  court  in  the  case  of  ITnited  States  v.  Clarke,  (8  Peters, 

4860 

Tne  appellants,  on  whom  the  burden  of  proof  is  cast,  to 
show  want  of  authority,  have  produced  no  evidence,  either 
documentaiy  or  historicu,  that  the  Spanish  officers  who  usually 
aqted  as  Governors  of  the  distant  provinces  of  California  were 
restricted  in  their  powers,  and  could  not  make  grants  of  land. 
The  necessity  for  the  exercise  of  sudi  a  power  by  the  Gk>vem- 
ors,  if  the  Crown  desired  these  distant  provinces  to  be  Bettled|. 
is  the  greater,  because  of  their  distance  fit>m  the  source  of 
power.  By  the  royal  order  of  Au^^  22, 1776,  the  northern 
and  northwestern  provinces  of  Mexico  were  formed  into  a  new 
and  distinct  organization,  called  the  Internal  Provinces  of  New 
Spain.  This  organization  included  California.  It  conferred 
ample  powers,  civil,  military,  and  political,  on  the  Commandant 
^nerai.  '  The  archives  of  ^e  former  Government  also  show, 
that  as  early  as  1786,  the  Governors  of  California  had  authority 
from  the  Commandant  General  to  make  grants,  limitine  the 
number  of  sitios  which  should  be  jzranted.  In  1792,  Calimmia 
was  annexed  to  the  viceroyalty  oiMexico,  and  so  continued 
till  the  Spanish  authority  ceased.  An  attempt  to  trace  the  ob- 
scure history  of  the  various  decrees,  orders,  and  regulations  of 
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the  Spanish  Qovemment  on  this  snlject,  would  be  tedious  and 
unprofitable.  It  is  siffficient  for  the  case.  tSiat  the  arehives  of 
.  the  Mesdcan  Gk>yemment  show  that  snen  power  has  been  ez- 
erdsed  bjr  the  Governors  under  Spain,  and  continued  to  be  so 
exercised  under  Mexioo;  and  that  such  grants,  made  by  the 
Spanish  officers,  have  been  confirmed  and  held  valid  by  the 
Mexican  authorities.  Sola  styles  himself  political  and  muitaiy 
Governor  of  California.     He  continued  to  exercise  the  same 

Swers  after  his  adhesion  to  the  Mexican  Government,  under 
e  provisions  of  the  plan  of  Iguala,  and  the  twelfth  section  of 
the  treaty  of  Cordova.  The.  grant  in  fee,  given  by  Sola,  was 
alter  the  revolution. 

'  The  Government  of  Mexico,  since  that  time,  has  always  re- 
spected and  confirmed  such  concessions,  when  any  equitable 
or  inchoate  ri^ht,  followed  by  possession  and  cultivation,  had 
been  conferrea.  by  the  Governors  under  Spain.  The  case  of 
Arraello  (18  How.,  640)  was  that  of  a  permit  by  €k)vemor 
So&,  afterwards  confirmed  by  the  Mexican  Government  and 
by  this  court  The  plaintiff  in  error  has  not  been  able  to  pro- 
duce an^hingfrom  historical  documents  or  the  archives  of 
Oaliform%  tending  to  show  a  want  of  power  in  the  respective 
officers  in  this  case.  On  the  contrary,  the  presumption  of  law 
is  confinned  bv  both.  The  order  of  jificheitorena^  in  1844,  for 
the  granting  the  new  titie  to  Peralta,  is  itself  evidence  of  the 
usage  and  custom,  and  that  the  acts  of  Sola  and  Aiguello  were 
considered  valid,  and  that  the  titie,  whether  equitable  orlegal, 
eonfened  to  them,  should  be  respected  and  confirmed  by  the 
Government 

As  the  validity  of  the  petitioner's  titie  has  been  assailed  on 
the  ground  of  want  of  authoril^  alone,  it  is  unnecessary  to 
notice  more  particularly  the  various  documents  exhibited  in 
support  of  it  The  grant  by^  Sola  of  a  portion  of  the  tract  of 
whi6h  Peralta  had  been  originally  put  in  possession,  is  a  com- 
plete grant  in  fee  for  that  portion.  The  restoration  by  Ar* 
gueUo  of  the  original  boundaries,  by  decree  and  act  of  the 
public  officer,  Inay  not  have  the  character  of  a  complete  grant; 
out  it  is  of  little  importance  to  the  decision  of  the  case,  whether 
it  conferred  only  an  inchoate  or  equitable  titie,  connected  with 
an  undisputed  possession  of  thirty  years,  and  confirmed  affain 
in  1844,  oy  the  order  of  the  Governor  of  California;  its  claim 
for  protection  under  the  treaty  with  Mexico  cannot  be  doubt- 
ed, notwi^standing  its  want  of  confirmation  by  the  depart- 
mental assembly. 

The  onlv  remaining  question  is  the  position  of  the  northern 
boundary  linie. 
.  Peralta's  original  petition,  in  June,  1820,  described  the  land 
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defiired,  as  beginning  at  a  creek  called  San  Leandro,  ''and 
from  tluB  to  a  white  hOly  adjoining  the  eea  beach,  in  the  same 
direction,  and  alonf  the  coast  four  or  five  leagues/' 

The  return  of  ^^^nacio  Martines,  the  officer  who  executed 
the  order  for  delivery  of  possession  on  the  16th  of  August, 
1820,  describes  ''the  boundaries  which  separate  the  land  of 
Peralta,  to  be  marked  out  as  follows:  The  deep  creek  called 
San  Leandro,  and  at  a  distance  from  this,  (say  five  leagues,) 
there  are  two  small  mountains,  (cerritos;)  the  first  b  close  to 
the  beach;  next  to  it  follows  the  San  Antonio,  serving  as 
boundaries,  the  rivulet  which  ispues  from  the  mountain  range, 
and  runs  along  the  foot  of  said  cerrito  of  San  Antonio^  anoat 
the  entrance  of  a  litde  gulch  there  is  a  rock  elevating  itself  in 
the  form  of  a  monument,  and  looking  towards  the  north." 
This  is  the  description  of  the  northern  boundary.  It  refers  to 
stable  monuments^-^two  hills,  a  rivulet  passing  at  their  foot, 
and  a  monumental  rock.  ^  Tn  other  documents,  Perslta  spraks 
of  this  line  "as  the  dividing  boundary  with  my  neighbor, 
Francisco  Castro."  Again,  in  the  i^tum  of  Iniacio  Martinez 
to  the  order  of  the  Qovemor,  Ar^ello,  in  1828,  to  redeliver 
the  possession  to  Peralta,  up  to  his  original  boundary,  he  de- 
scribes this  within  bounda^  by  the  same  monument,  "the 
oerrito  San  Antonio,  the  arroyito  or  rivulet  which  crosses  the 
place  to  the  coast,  where  is  a  ruc^  looking  to  the  north." 

Lastly,  the  title  of  confirmation  by  Miweltorena  in  1844.  as 
quoted  above,  though  not  in  the  very  words  of  the  above  doe* 
uments,  qlearly  describes  the  same  monumAuts.  These  hills, 
rivulet,  and  rock,  are  well-known  monuments,  and  their  posi- 
tion is  satisfitctorily  proved. 

The  testimony  of  the  opinions  of  witnesses  who  have  but 
lately  arrived  in  the  countrv,  who  are  iniorant  of  the  language 
and  traditions  of  the  neighborhood,  ana  who  are  all  interested 
in  defeating  the  claim  of  the  petitioners,  can  have  little  weight 
against  the  knowledge  of  otners  who  were  present  when  the 
lines  were  establisheo,  some  thirty  years  ago,  and  have  known 
these  boundaries  till  the  present  time. 

The  decree  of  the  Circuit  Court  is  therefore  affirmed. 

Mr.  Justice  DAl^EL  dissented. 


John  McCullouoh  and  Ctrus  D.  Culbbrtsok,  Plaiktipfs  in 
Error,  v.  Gurnsbt  Y.  Roots  and  Erastus  P.  Cob. 

Where  a  eale  wu  mftde  of  merchandlM,  and  two  parties,  Tii:  Rooti  k  Coe  at  one 
partj,  and  Heiu7  Lewis  ai  the  other  partj,  both  claimed  to  be  the  Tendoifi  and 
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lo  be  entitled  to  the  pqjeheie-meii^,  It  wm  proper,  under  tiie  etreaiaetenoet 
which  exiitM  in  the  prarioni  reletlcMis  of  theee  peitiee  townrde  enoh  oUnTi  te 
the  eonrt  to  instmct  the  Jniy  m  foUowe,  tIb: 

«L  If  th^  ghell  find  that  tiie  merdinndlee  had  been  nude  raMeetto  the  order  of 
Boot!  k  Coe;  that  it  waa  lold  bjr  them  In  their  own  name;  that  at  the  time  of 
•ale  It  belonged  to  them,  or  uiat  thej  had  an  intereet  fan  It  for  adTaneea  and 
oommiuions,  and  an  anthorllj  aa  agente  to  dispbee  of  it;  and  that  it  wai  de- 
llTered  to  and  recelTed  bj  the  yendee  In  pnnnanee  of  anch  sale,  then  Boota  k 
Coe  were,  entitted  to  the  pnrehaae-monqr. 

V  2.  That  although  the  Jniy  maj  find  from  the  etidente  that  the  merehandlae  waa 
•old  to  the  pnrchasen  bj  Henry  Lewis,  jet  if  thej  alao  find  that  it  belonged  to 
Boots  k  Ooe,  or  to  the  persons  for  whom  they  acted  as  agents,  and  if  the  latteri 
that  Roots  k  Ooe  had  an  interest  In  and  eontrol  OTer  the  merchandise  to  eorer 
adyances  and  commissions;  that  the  pnrchasers  subsequently  promised  to  pay 
Boots  k  Coe  the  porchase-monqri  and  that  the  salt  was  Institnted  before  the 
price  had  been  paid  to  Heniy  Lewis,  then  Boots  k  Coe  were  entitled  to  the  pur* 
chase-money."^ 

The  existence  of  warehouse  receipts,  given  by  anotlier  person,  was  not  a  sufflclent 
reason  to  Justify  the  purchasers  in  refoaing  to  pay  for  the  property  which  they 
had  purchased,  and  in  the  possession  of  which  they  had  not  been  disturbed. 

Under  the  circumstances  of  the  case,  Boots  k  Coe  had  a  right  to  consider  Henry 
Lewis  as  their  aoent,  and  to  adopt  his  acts.  The  purchaser  had  no  right  to  at 
lege  that  Heniy  Lewis  waa  a  tort  feasor. 

Boots  k  Coe,  having  made  the  contracts,  and  having  an  interest  to  the  extent  of 
their  commissions,  had  a  right  to  maintain  the  suit 

Tms  case  was  brought  np^by  writ  of  error,  firom  the  Circait 
Gonrt  of  the  United  ^tes  K>r  the  district  of  Maiyland. 

He  nature  of  the  case  is  folly  iezplained  in  the  opinion  of 
the  court 

It  waa  areued  bjr  Mr.  SeUa/  for  the  plaintiffi  in  error,  and 
by  Mr.  Damn  and  JIf r.  Johnson  for  the  defendants. 

Mr.  Justice  CAMPBELL  delivered  the  opinion  of  the  court 
The  plaintiffi  below  (Boots  k  Coe)  sued  the  defendants  (Mo* 
CuUough  et  al.)  in  general  indebitatus  assumpsit^  in  the  Circuit 
Court)  for  the  price  of  a  quanti^  of  hams  in  tierces  which  they 
claim  to  have  sold  and  deliverea  to  them.  The  plaintifBs  are 
merchants  in  Cincinnati,  Ohio,  who,  on  their  own  account,  and 
as  agents  for  Adams  k  Buckingham,  of  New  York,  in  Novem- 
ber. 1858,  contracted  with  Heniy  Lewis,  of  the  same  city,  to 
make  advances  upon  his  consienments  of  bacon,  pork,  and 
similar  articles  of  provisions,  which  these  consignees  were  to 
dispose  ot,  and,  after  reimbursing  the  advances  and  expenses, 
were  to  appropriate  the  net  profits  in  part  to  the  payment  of  a 
pre^zisting^debt  due  to  those  firms.  The  course  of  business 
was,  to  simer  Henr^  Lewis  to  prepare  the  articles  for  the 
market,  and  to  superintend  the  sales,  under  a  condition  of  ac- 
counting for  their  proceeds  to  the  consignees.  The  advances 
were  usuatlj  made  upon  the  warehouse  receints  of  a  firm  of 
which  Iicwis  was  a  partner,  generally  before  the  property  spe- 
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dfied  in  them  was  in  the  warehonae.  The  receiptB  expressed 
articles  which  the  warehouseman  expected  either  to  prepare  or 
to  procure  otherwise,  and  the  money  advanced  was  seneral^ 
intended  to  aid  that  object  To  secure  themselves,  from  the 
contingencv  of  any  failure  in  these  anticipations,  the  phuntiffii 
^;oot8  &  Coe)  sometimes  exacted  the  guaranty  of  Samuel 
Lewis,  a  brother  of  Henrjr  Lewis.  This  gelierally  took  the 
form  of  a  warehouse  receipt  made  by  him,  corresponding  to 
the  others.  The  articles  designated  in  the  receipto  of  Samuel 
Lewis,  it  was  understood,  would  be  supplied  by  Henrjr— Sam- 
uel being  unconnected  with  any  business  of  this  description  on 
Ids  own  account. 

In  April,  1864,  Boots  k  Coe  were  the  holders  of  a  number 
of  receipts  of  Samuel  Lewis  for  provisions,  which  Heniy  Lewis 
was  unable  to  supply.  The  plaintifb  (Boots  k  Ooe)  agreed, 
that  if  Samuel  licwis  would  secure  the  consignment  of  a  quan- 
tity of  hams,  by  ezecutine  a  new  receipt  therefor,  they  would 
extend  their  advances  to  Heniy  Lewis  until  he  could  make  the 
best  disposition  of  them.  This  was  assented  to,  and  the  con-' 
tract  hereafter  mentioned  was  made. 

Samuel  Lewis  had  not  interfered  with  the  business  of  Hen- 
r^;  nor  did  he  control  the  property  wUch  his  receipts  from 
time  to  time  specified.  The  property  was  left  in  the  chaige  of 
Henrv  LewLi,  to  be  appropriated  according  to  his  contract  with 
the  pudntifiB,  (Boots  ft  Coe,)  of  which  the  receipt  was  treated 
as  a  guaranty.  The  receipts  executed  at  this  settlement  bear 
date  the  4th  of  April,  1854,  and  are  as  follows: 

^'Beceived  in  store  of  Henry  Lewis,  and  subject  to  the  order 
of  Boots  k  Coe,  but  not  accountable  for  damages  by^  fire,  four 
hundred  and  fifteen  honheads  sagar-cured  hams  in  pickle, 
containing  pine  hundred  pounds  net  weight;  said  hams  to  be 
smoked  and  canvassed,  within  thirty  days,  and  delivered  to 
said  Boots  k  Coe,  or  their  order,  said  Boots  k  Coe  being^  re- 
sponsible for  the  smoking  and  canvassing  the  same ;  and  it  is 
further  agreed  between  &e  parties,  that  when  the  above  hiuns 
are  delivered  to  said  Boots  k  Coe,  then  and  in  that  case  my 
former  warehouse  receipts  for  two  thousand  five  hundred  bar- 
rels of  mess  pork,  four  nundred  barrels  of  lard,  and  one  hun- 
dred thousand  pounds  of  shoulders  from  the  block,  shall  be 
given  up  and  cancelled;  but  I  am  not  responsible  for  smoking 
or  canvassing  the  same,  that  being  a  matter  between  said 
Heniy  Lewis  and  Boots  k  Coe. 

(Signed)  Samuel  Lbwis." 

At  the  same  time,  Henry  Lewis  gave  the  following  receipt: 
'<  Whereas  Boots  k  Coe  hold  Samuel  Lewis's  warehouse 
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receipt  of  this  date  for  four  hundred  and  fifteen  hogsheads 
Bugar-cnred  hams  in  pickle,  each  hogshead  containing  nine 
hundred  pounds  net  weight,  to  he  delivered  witUn  thirty  days : 
Now,  I  do  hereby  agree  to  smoke,  canvass,  yellow-wash,  and 
pack  the  same,  me  of  charge  to  Boots  k  Coe ;  and  slLbo  agree 
not  to  require  Boots  &  Coe  to  refund  to  me  the  freight  on  the 
same  from  Indianapolis  to  this  place,  bein^  one  hundred  and 
fifW  cents  per  hogshead,  which  I  have  paid,  in  consideration 
of  having  received  an  advance  on  the  above-mentioned  hams 
from  Adams  k  Buckingham,  through  said  Boots  k  Coe.  But 
in  case  I  should  purchase  and  pay  for  the  same  within  thuiy 
days  from  this  date,  then  Boots  k  Coe  a^ree  to  refhnd  the 
fk^ight  from  Indianapolis  to  this  point,  being  one  dollar  and 
fifty  cents  per  hogshead.  Hbnrt  Lxwis." 

At  the  time  this  contract  was  made,  the  ^roi>erty  specified 
in  it  was  not  in  store  at  Cincinnati,  but  a  portion  was  delivered 
to  the  plaintiffi  (Boots  k  Coe^  the  day  after  its  date.  The 
remainder  came  consigned  to  tneir  order  during  that  and  the 
following  month,  and  was  dejposited  in  the  warenouse  of  Hen- 
ry Lewis,  under  their  directions ;  and  Heniy  Lewis  was  em- 
ployed to  canvass,  yellow-wash,  brand,  and  pack  in  tierces  the 
nams,  ready  for  the  market;  for  this,  Boots  k  Coe  were  to  pay 
Lewis  his  bill  of  charges  as  a  further  advance.  While  the 
property  was  in  this  condition,  a  disagreement  arose  between 
Henry  Lewis  and  Boots  k  Coe,  relative  to  a  deficiency  in  the 
weight  of  the  hogsheads,  and  whether  the  warehouse  receipt 
of  bamuel  Lewis  amounted  to  a  warranty  of  the  weights. 

In  May  and  June,  1854,  the  defendants  below  purchased 
two  hundred  and  twelve  tierces  of  these  hams,  at  a  specific 
price.  Boots  k  Coe  and  Henry  Lewis  respectively  claim  to 
nave  made  this  sale,  and  both  were  present  when  it  was  made. 

Ihe  money  arising  from  the  sale  was  designed  for  the 
former,  and  the  sale  was  entered  on  their  books,  and  there  is 
strone  evidence  to  the  fact  that  the  defendants  promised  to 
pay  uieir  bill  for  the  hams  in  June,  1854.  But  before  the 
payment,  Henry  Lewis  insist^  upon  a  surrender  of  the  ware- 
nouse receipts  of  Samuel  Lewis ;  and  that  being  refused,  he 
directed  the  defendants  to  appropriate  the  price  as  a  credit  on 
the  joint  debt  of  Samuel  Lewis  and  himself  to  them ;  and  this 
was  done  by  them  accordinj^ly. 

Upon  the  trial  in  the  Circuit  Court,  the  plaintifb  in  error 
moved  for  fourteen  distinct  insti^uctions  to  the  J^iT}  which  the 
court  declined  to  give,  but  gave  in  their  stead  the  following 
charge: 

*^1.  If  the  jury  shall  find,  from  the  evidence  in  this  case. 
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that  the  said  two  hundred  and  twelve  tierces  were  part  of  ihe 
hams  contained  in  the  fonr  hundred  and  fifteen  hogsheads 
mentioned  in  the  receipt  of  April  4, 1854;  that  they  were  sold 
by  the  sud  plaintiffs,  in  their  own  name,  to  'the  said  defend- 
ants; that  at  the  time  of  the  said  sale  the  said  hams  belonged 
to  the  sud  plaintifi,  or  that  they  had  an  interest  in  the  same 
for  advances  or  commissions,  and  authority  as  the  agents  of 
Adams  ft  Buckingham  to  dispose  of  the  same ;  and  uat  said 
hmns  were  delivered  to,  and  received  by,  said  defendwts,  in 
pursuance  of  said  sale^  then  the  plfdntifb  are  entitled  to  recover 
the  fnll  amount  or  pnce  of  the  said  hams. 

*^  2.  That  although  the  jury  mav  find  from  the  evidence  that, 
the  said  hams  were  sold  to  defenaants  by  Henry  Lewis,  yet  if 
they  also  find  that  at  the  date  of  said  sale  the  said  hims  be- 
longed to  Dlaintiffi,  or  to  Adams  &  Buckingham,  for  whom 
the  plaintim  acted  as  agents ;  and  if  the  latter,  that  the  plain- 
tiffi  had  an  interest  in  and  control  over  the  said  hams,  to 
cover  advances  and  commissions;  that  defendants  subsequently 
promised  to  pay  plaintiflEs  the  same,  and  that  this  suit  was-  in- 
stituted before  tiie  price  of  said  hams  had  been  paid  by  defend- 
ants to  Henry  Lewis,  then  and  in  that  event  the  plaintiffs  are 
entitied  to  recover/' 

To  this  charge  McCuUongh  and  Oalbertson  excepted,  as 
well  as  to  the  refusal  of  the  instructions  moved  for,  and  assign 
these  decisions  as  errors  in  this  court.  The  written  contract, 
of  November,  1858,  which  arrauffed  the  terms  and  course-  of 
business  between  the  plaintiffi  below  (Bootff  k  Coe)  and  Ad- 
ams k  Buckingham,  tneir  principal,  with  Henry  Lewis,  for 
the  year  1854,  confers  on.  the  former  a  plenuy  power  to  dis- 
pose of  the  consignments  to  be  made,  for  advances  under  that 
contract.  The  contract  of  April  did  not  alter  or  modify  this 
term  in  the  engagement  Henry  Lewis  was  then  in  arrears  to 
them.  He  had  involved  his  brother  Samuel  in  engagements, 
as  his  surety,  which  he  could  not  fulfil.  This  contract  of 
April  was  a  relief  and  an  accommodation  to  the  brothers.  The 
license  to  Henry  Lewis  to  prepare  the  provisions  for  market, 
and  to  select  the  markets  and  purchasers,  was  an  indulgence 
to  him,  and  did  not  diminish  the  rights  of  Roots  k  Coe  in  the 
property  or  their  powers  under  the  contract  Whatever  sales: 
were  made  by  him,  were  made  as  the  i^nt  of  Roots  k  Coe^ 
and  they  were  entitled  to  control  the  price.  He  was  not  in  a 
condition  to  dispute  their  title,  and  his  authority  to  the  plain* 
tiffl  in  error  to  appropriate  the  price  as  a  credit  upon  another 
demand  was  a  fraud,  upon  the  nd^ts  of  Roots  k  Uoe  and  Ad* 
ams  k  Buckingham.  (Zulueta  v.  vincent^2  L.  and  Eq.,  146; 
Bott  9. 'McCoy,  20  Ala.,  578;  Walcott  v.  keith,  2  Fost  K.IL 
VOL.  XIX.  28 
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R,  196.^  We  think  the  oaaie  was  fidrly  aabmitted  to  the  jniy 
in  the  cnarge  of  the  court  The  instructions  prayed  for  by  the 
plaintifis  in  error  present  several  questions  whicn  will  now  be 
considered. 

They  afBrm,  that  if  Samuel  Lewis  did  not  assent  to  the  sale, 
nor  waive  his  right  to  detain  the  property  until  his  wardiouse 
receipts  were  surrendered,  and  that  Koots  k  Coe  firom  time  to 
time  refused  to  surrender  those  receipts,  and  still  control  thenii 
thev  cannot  maintain  an  action  for  tiiis  money. 

But  the  existence  of  these  facts  does  not  authorize  the  de- 
fendants (McCuUough  et  al.)  to  resist  the  payment  of  the  price 
of  propeity  they  had  purchased,  and  their  i>08session  of  which 
baa  not  l>een  aisturbed.  Samuel  Lewis  had  no  title  to  the 
property,  nor  anv  power  to  sell  it,  nor  an^  claim  on  the  price. 
At  most,  he  had  only  a  lien,  which  he  might  never  claun  to 
exert,  and  from  which  the  purchasers  have  experienced  no 
injury.  ffloUy  v.  Huggerfora,  8  Pick.,  78 ;  Vibbard  v.  John- 
son, 19  John.,  77 ;  Wanzer  v.  Truly,  17  How.,  584.) 

Nor  can  the  purchasers  aver  that  Heniy  Lewis  had  no  inten- 
tion to  act  as  the  agent  of  Boots  k  Coe  in  making  the  sale, 
and  in  doing  so  he  aid  not  waive  any  right  of  Samuel  Lewis, 
nor  enlarge  or  impair  the  claim  of  Roots  &  Coe  upon  the 
properly ;  out  that  he,  and  those  claiming  from  him,  are  sim- 
ply tort  feasors,  and  that  Roots  &  Coe  cannot  claim  the  entire 
purchase-money,  because  their  titie  does  not  embrace  the  en- 
tire property  and  right  to  possession.  The  relations  of  Roots 
k  Coe  to  Heniy  Lewis  were  such  that  he  cannot  be  deemed  a 
tort  feasor,  except  by  their  election.  They  are  authorized  to 
adopt  his  acts,  and  to  claim  the  benefit  of  his  contracts.  He 
was  their  bailee,  and  is  estopped  to  deny  their  title  in  any 
form.  It  is  further  insisted  that  the  suit  should  have  been 
instituted  in  the  names  ot  Adams  &  Buckingham,  and  not  in 
those  of  Roots  &  Coe.  But  the  contracts  for  the  consignment 
of  the  hams,  as  well  as  for  their  preparation  for  the  market  and 
their  sale,  were  made  in  the  names  of  those  persons.  They 
are  interested  in  their  result  to  the  extent  of  their  commissions, 
and  their  principals  reside  in  another  State  from  themselves. 
The  authorities  cited  sustain  their  titie  to  maintain  this  suit. 

Judgment  affirmed. 
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JosiAH  Walton,  Administrator  ov  Priscilla  Cotton,  n  aIni 

COMPLAINANTB  AND  PlAINTIFFB  IN  ErROR,  V.  AUJOX  COTTOH, 

Noah  Cotton,  and  William  E.  Jonss. 

Under  the  aet  of  Congress  passed  on  the  2d  of  Jane,  1833,  pioYlding  for  the  relief 
of  certain  snrriTing  officers  of  the  Rerolntion.  and  its  sereral  snpfdeme&ti,  th# 
word  children  in  the  acts  embraces  the  graodchildren  of  a  deceased  pensioMri 
whether  their  parents  died  before  or  after  his  decease.  And  they  are  entitkd, 
per  stirpes,  to  a  distribntiTe  share  of  the  deceased  parent's  pension. 

This  case  was  broaght  np,  from  the  Sapreme  Court  of 
Tennessee,  by  a  writ  of  error  issued  under  the  twenty-fifth 
section  of  the  judiciaiy  act 

The  history  of  the  case  is  |^ven  in  the  opinion  of  the  court 

It  was  argued  by  Mr.  Baxter  for  the  plaintifb  in  error,  and 
by  Mr.  Loaorenu  for  the  defendants. 

Mr.  Justice  McLEAlf  delivered  the  opinion  of  the  court 

This  case  comes  before  us  by  a  writ  or  error  to  the  Supreme 
Court  of  Tennessee. 

It  was  commenced  by  filing  a  bill,  jin  6umner  counly,  before 
Chancellor  Bidlev,  in  which  the  complainants  state  tiiey  are 
the  children  of  Aiscilla  Cotton  and  Tnomas  Cotton,  who  was 
a  captain  in  the  revolutionary  war;  that  after  his  death,  his 
widow,  Priscilla,  filed  her  declaration  for  a  pension^  on  account 
of  her  husband.  Josiah  Walton  made  the  apphcation;  but 
she  died  before  the  pension  was  granted.  Walton  administered 
on  the  estate,  and  he  renewed  l£e  application,  at  ereat  trouble 
and  expense.  The  Pension  department  allowed  about  one- 
half  the  amount  claimed.  Out  of  the  money  drawn  by  the 
administrator,  he  retained  what  was  agreed  for  his  services 
and  the  services  of  counsel,  and  paid  over  the  residue,  in  equal 
shares^  to  all  the  children  of  Pnsdlla  Cotton,  and  tne  repre* 
sentatives  of  her  children  who  were  dead. 

The  bill  fhrther  represents  that  William  E.  Jones,  who  acts 
as  an  i^nt  for  pension  claims,  and  Allen  Cotton,  with  the 
view  of  getting  the  business  and  money  into  their  hand^ 
applied  to  the  County  Court  of  Davidson  county,  and  suppressed 
m>m  sidd  court  tiie  fact  that  an  administration  on  saia  estate 
had  been  granted  in  the  county  of  Sumner,  and  procured 
Allen  Cotton  to  be  appointed  as  administrator,  which  was 
done  with  the  view  of  oepriving  tibe  complainants  and  others 
of  a  legal  portion  of  said  pension  fiind. 

The  new  administrator  made  application  for  the  extension 
of  t}ie  pension,  so  as  to  cover  the  whole  time  from  the  allow- 
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anoe  of  the  pennon  to  the  death  of  the  pensioneri  only  one* 
half  of  whfch  had  been  granted.  The  application  was  saocess- 
fol;  and  Jones,  under  a  power  of  attorney  from  the  adminis- 
trator, received  the  sum  of  $8,500  from  the  Government,  which 
the  defendants  retain  in  their  hands,  and  refuse  to  pay  over; 
three-fifths  of  the  amount  of  which  the  complainants  are 
entitled  to,  if  the  children  who  died  before  the  decease  of  their 
mother  be  not  entitled  to  any  share,  and  three-eighths,  should 
they  be  entitled, 
llie  answer  admits  many  of  the  allegations  of  the  bill,  but 
inies  that  the  defendants  acted  improperly  in  procuring 
administration  in  Dayidson  county.  They  admit  that  they 
applied  for  and  obtained  the  above  sum,  with  a  full  knowledge 
by  the  Pension  OfKce  of  the  prior  administration.  The  money 
was  paid  to  them  as  the  only  living  children  of  Priscilla  Cotton 
at  the  time  of  her  death ;  and  they  allege  that,  this  being  the 
construction  of  the  Government,  it  is  conclusive. 

ThiB  chancellor,  on  the  final  hearinje,  decreed  that  the  repre- 
sentatives of  Arthur  Cotton,  John  Cotton,  and  Polly  Foxall, 
were  entitled  to  three-fifths  of  said  $8,500,  and  interest,  to  be 

Slid  over  to  said  children;  and  that  said  defendants,  Noah 
otton,  Allen  Cotton,  and  William  E.  Jones,  who  have  received 
said  fund,  are  liable  to  pay  over  said  three-fifths  of  $8,500. 
amounting  to  $2,100,  with  interest  as  aforesaid,  to  be  paid 
over  to  the  children  of  Polly  Foxall,  one-third;  to  the  children 
of  Arthur  Cotton,  one-third ;  and  to  the  children  of  John 
Cotton,  one-third,  after  paying  the  costs  and  expenses  of  their 
suit,  the  costs  to  be  paid  out  of  the  fund  in  the  hands  of  the 
defendants. 

From  this  decree,  there  was  an  appeal  to  the  Supreme  Court 
of  Tennessee,  which,  on  a  hearing,  reversed  the  decree  of  the 
chancellor,  holding  that  the  fund  should  be  distributed  amone 
the  living  children  at  the  time  of  the  pensioner's  death,  ana 
that  no  part  of  it  should  go  to  the  representatives  Of  deceased 
children. 

As  the  complainants  ddm  a  right  under  an  act  of  Congress, 
which  by  the  aecree  of  the  Supreme  Court  has  been  rejected, 
the  case-  is  brought  within  the  twenty-fifth  section  of  the  judi- 
daiT  act,  which  gives  us  jurisdiction. 

llie  first  section  of  the  act  entitled  '^  An  act  supplementary 
to  the  'Act  for  the  relief  of  certain  surviving  officers  of  the 
Revolution,'  "  dated  June  4th,  1882,  gave  pensions  to  surviving 
officers,  non-commissioned  officers,  musicians,  soldiers,  ana 
Indian  spies,  who  had  served  in  the  Continental  line,  or  State 
troops,  volunteers,  or  militia,  at  one  or  more  terms — a  period 
of  two  years— during,  the  war  of  the  Bevolution,  &c,  and 
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Cotton  was  entitled  to  receive  his  fall  pay,  not  exceeding  the 

Say  of  a  captain  in  the  line,  from  the  4th  of  Marehy  1881, 
orine  his  natural  life.  The  fourth  section  of  the  same  act 
proyiaed  that  the  amount  of  pay  which  accrued  under  the  act 
before  itQ  date  should  he  pidd  to  the  person  entitled  to  the 
same  as  soon  as  mar  be;  and  in  case  of  the  death  of  any 
person  embraced  by  the  act,  or  of  the  act  to  "which  it  is  supple> 
mentary,  during  tne  period  intervening  between  the  semi- 
annual payments  directed  to  be  made  and  the  death  of  such 
person,  sliall  be  paid  to  his  widow,  or,  if  he  leave  no  widow, 
to  his  children. 

The  act  of  July  4th,  1886,  in  the  first  section,  gives  five 
years'  half-pay  to  widows,  or  children  not  sixteen  yean  of 
age,  under  certain  circumstances.  If  the  soldier  had  died 
smce  the  4th  March,  1881,  and  before  the  passage  of  that  act, 
the  pension  which  had  accrued  during  these  periods  is  given 
bv  tne  second  section  to  the  widow,  and  if  no  widow,  to  the 
children.  The  act  of  the  7th  July,  1888,  extends  the  benefits 
of  the  third  section  of  the  act  of  1886  to  widows  whose 
husbands  have  died  since  the  passage  of  the  act.  The  act  of 
19th  July,  1840,  enacts,  in  the  firat  section,  that  any  male 

Sensioner  dyin^,  leaving  children  and  no  widow,  the  pension 
ue  shall  be  paid  to  his  children,  and  that  it  shall  not  oe  con- 
sidered asscfb  of  said  estate. 

The  second  section  provides,  when  a  female  pensioner  shall 
die,  leaving  children,  the  amount  due  at  the  time  of  her  dtotiii 
shall  be  paid  to  her  representatives,  for  the  benefit  of  her 
children.  And  the  thira  section  declares,  y  that  on  the  dea^ 
of  any  pensioner,  male  or  female,  leaving  children,  the  amount 
due  may  be  paid  to  any  one  or  each  of  them,  as  they  may 
prefer,  without  the  intervention  of  an  administrator.'* 

The  question  in  the  case  turns  upon  the  construction  of  these 
statutes.  Does  a  ri^ht  construction  of  them  ^ve  the  pension 
due  to  the  grandchildren  of  the  deceased  pensioner;  and  if  so, 
does  the  bounty  extend  to  the  representatives  of  his  children 
who  died  before  his  decease ;  or,  do  the  acts  restrict  the  bounty 
to  his  children  living  at  the  time  of  his  death?  This  last 
construction  has  been  adopted  and  acted  upon  by  the  Govern- 
ment. 

This  view  is  mainly  founded  on  the  considerations,  that  on 
the  death  of  the  pensioner,  the  bounty  is  given  to  his  widow, 
and,  if  he  leave  no  widow,  to  his  children ;  that  it  was  a  boun- 
ty of  the  Gk>vemment,  arising  from  personal  considerations' of 
gratitude  for  services  rendered,  is  not  liable  to  the  claims  of 
creditors,  and  should  not  be  extended,  by  construction,  to  per^ 
sons  not  named  in  the  act 


858  SUFBBME  OOUBT. 


Wdim  §i  At.  OtUrn  m  id. 


The  pennon  is  undoubtedly  a  bounlnr  of  fhe  Government, 
and  in  the  hands  of  an  administrator  of  a  deceased  penirioner 
it  would  not  be  liable  to  the  claims  of  ereditors,  had  the  acts 
of  Oongress  omitted  such  a  provision.  .  But  &e  legislative  in- 
tent is  shown  to  be  in  accordance,  in  this  respect,  witii  the 
law.  But  should  the  word  children,  as  used  in  uese  statutes, 
be  more  restricted  than  when  usea  in  a  will  ?  In  the  con- 
staruction  of  wills,  unless  there  is  something  to  control  a  difier- 
ent  meanins%  the  word  children  is  often  held  to  mean  grsnd- 
diildren.  fliere  is  no  aivnment  whidi  can  be  dnwn  ftom 
human  sympathy,  to  ezclime  grandchildren  from  fhe  bounty, 
whether  we  look  to  the  donors  or  to  the  chief  recipient. 

-  Congress,  from  high  motives  of  poli<r^,  by  granting  pensions, 
alleviate,  as  fiur  as  they  maj^  a  class  of  men  mio  sufierod  in  the 
military  service  by  the  haraships  they  endured  and  the  dan* 
gers  they  encountered.  But  to  withhold  any  aneaiage  of  tiiis 
bounty  from  his  grandchildren,  who  had  the  misfortune  to  be 
left  orphans,  and  give  it  to  his  living  children,  on  his  decease, 
would  not  seem  to  oe  a  fit  discrimination  of  national  ^ratitiide. 

Under  the  construction  given  by  the  Department,  if  a  male 
pensioner  die,  leaving  no  widow  or  chiloren,  but  grandchU- 
oren,  the  pension  cannot  be  drawn  from  the  Treasury.  This 
would  seem  to  stop  short  of  carrying  out  the  humane  motive 
of  Oongress.  They  have  not  named  grandchildren  in  the 
acts;  but  they  are  included  in  the  equity  of  the  statutes. 
And  the  awument  that  the  pension  is  a  gratuity,  and  was  in* 
tended  to  be  personal,  will  apply  as  well  to  grandchildren  as 
to  children. 

There  can  be  no  doubt  that  CSongress  had  a  ri^ht  to  distrib- 
ute this  bounty  at  their  pleasure,  and  to  declare  it  should  not 
be  liable  to  the  debts  of  the  beneficiaries.    But  they  will  be 

J>resumed  to  have  acted  under  the  ordinaiy  influences  which 
CHsd  to  an  equitable  and  not  a  capricious  result  And  where 
tiie  language  used  may  be  so  construed  as  to  carry  out  a  benien 
poUqr,  within  the  reasonable  intent. of  C!ongress,  it  should  be 
pone. 

On  a  deliberate  consideration  of  the  above  statutes,  we  have 
come  to  the  conclusion  that  the  word  children,  in  the  acts, 
embrace  the  grandchildren  of  the  deceased  pensioner,  whether 
their  parents  cUed  before  or  after  his  decease.  And  we  think 
they  are  entitied,  per  stirpes,  to  a  distributive  share  of  the  de* 
ceased  parent 

This  construction  does  not  correspond  with  the  decree  of 
the  chancellor,  nor  with  that  which  was  expressed  by  the  Su- 
preme Oourt  in  reversing  his  decree.  The  decree  of  the  Su- 
preme Oourt  of  Tennessee  is  therefore  reversed,  and  the  case 
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20  directed  to  be  transmitted  to  that  court,  that  the  views  here 
gLvea  may  be  carried  into  effecti  in  the  oidinary  mode  of  pro- 
ceeding uj  that  court 

Mr.  Justice  DANIEL,  Mr.  Justice  CURTIS,  and  Mr.  Jus- 
lice  CAMPBELL,  dissented. 

Mr.  Justice  CURTIS  dissenting. 

I  cannot  concur  in  so  much  of  ue  opinion,  just  delivered,  as 
construes  the  word  ^^  children,"  in  this  act  of  Congress,  to 
mean  diildren  and  grandchildren.  The  legal  si^pufication  of. 
the  word  children  accords  with  its  popular  meanmg,  and  des- 
ignates the  immediate  oiKpring.  (Adams  v.  Law,  17  How., 
419,  and  cases  there  cited.)  It  may  be  used  in  a  more  en- 
lai^lfed  sense  to  include  issue ;  but  the  intention  so  to  employ  it 
must  be  manifested  by  the  context,  or  by  the  subject-matter. 
I  see  nothing  in  the  context  or  the  subject-matter  of  this  act  to 
carry  the  meaning  of  the  word  children  beyond  its  ordinary 
signification.  Nothing  has  been  suggested,  save  the  conviction 
felt  by  some  members  of  the  court,  that  grandchildren  are 
proper  subjects  of  this  bountv  of  Congress.  This  considera- 
tion is,  in  my  opinion,  too  indeterminate  to  enable  me  to  con- 
strue tlie  act  to  mean  what  it  has  not  said. 

Mr.  Justice  DANIEL  and  Mr.  Justice  CAMPBELL  con- 
euned  in  the  above  opinion  of  Mr.  Justice  CURTIS. 


Samuel  F.  Pratt,  Pascal  P.  Pratt,  Ain>  Edward  P.  Bbals, 
Claimants  of  ths  Steamboat  Sultaka,  Appellants,  v. 
Charles  M.  Reed,  Libellant. 

In  order  to  creHto  a  m&ritlme  lien  for  tnppliet  ftimlihed  to  ft  yetiel,  there  miift  be 

A  neceuitx  for  the  lappUei  themeelTes,  and  alio  that  thej  could  be  obtained 

only  by  a  credit  upon  the  Teuel. 
Hence,  where  a  mnning  account  for  coal  irai  kept  with  a  reuel  trading  upon  the 

lakes,  the  matter  of  which  was  also  the  owner,  it  does  not  appear  thai  the  coal 

could  be  procured  only  ^7  creating  a  lien  upon  the  resfeL 
ie  a  contest,  therefore,  between  a  libellant  for  supplies  and  mortgagees  of  the  Tei* 

eel,  the  latter  are  entitled  to  the  proceeds  of  sale  of  the  boat. 
This  Is  under  the  general  admiralty  law.    No  opinion  Is  expressed  as  to  the  eliMt 

of  the  local  laws  of  the  SUtes. 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  northern  district  of  New  York,  sitting  in  ad- 


The  case  is  explained  in  the  opinion  of  the  court 
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It  was  argtied  by  Mr.  Sogers  for  the  appelliuits,  and  by  Jfr, 
0€mscn  for  the  appellee. 

Mr.  Justice.  NELSON  delivered  the  opinion  of  the  court 

This  is  an  appeal  from  the  Circuit  Court  of  the  United  States 
for  the  northern  district  of  New  York,  in  admiralty. 

Hie  libel  was  filed  by  Reed,  the  respondent,  against  the 
steamboat  Sultana,  to  recover  for  supplies  furnished  said  boat 

The  clainupits  in  the  court  below  set  up,  by  way  of  defence, 
a  mortgage  executed  to  them,  by  the  master  and  owner,  upon 
the  SuHana,  dated  the  81st  October,  1858,  to  secure  the  sum 
of  five  thousand  three  l^undred  and  fiftv-four  dollars  and  nine- 
ty-eight cents.  The  mortgoge  was  duly  recorded  in  the  ofiice 
of  the  customs  at  BufiSilo,  the  place  of  the  enrollment  of  the 
vessel,  and  was  also  filed  in  the  ofiice  of  the  clerk  of  the  county 
of  Erie.  The  demand  claimed  in  the  libel  was  a  running  ao* 
count  for  the  supply  of  coal  at  Erie,  in  the  State  of  Pennsyl- 
vania^  eztendinj^  mm  June,  1852,  to  Mav,  1854.  The  claim- 
ants admitted,  in  their  answer,  the  supply  set  up  in  the  libel, 
and  also  that  it  was  represented  to  be  necessarv  at  the  times 
delivered,  to  enable  the  vessel  to  pursue  her  business  upon 
Erie  and  other  Western  lakes. 

The  answer  denies  that  the  supplies  were  furnished  upon 
the  credit  of  the  boat;  but,  on  the  contrary,  avers  they  were 
furnished  on  the  credit  of  the  master. 

The  agreed  Acta  in  the  case  admit  that  there  was  no  repre- 
sentation of  the  necessity  of  the  supplies,  other  than  that  uiev 
were  directed  by  the  master  at  the  times  when  furnished,  ana 
that  the  libellant  know,  at  these  several  times,  that  Applebv, 
the  master,  was  the  sole  owner  of  the  Sultana ;  that  he  usually 
navigated  the  boat,  as  master,  and  was  present  when  the  sup- 
plies were  furnished.  When  not  present,  they  were  furnished 
at  the  r^uest  of  the  person  in  command. 

Although  it  does  not  distinctly  anpear  in  the  case,  yet  it  is 
fiedrly  to  1^  inferred,  that  this  vessel  was  engaged  in  making 
regular  trips  upon  the  Western  lakes,  in  the  business  of  carry- 
ing passengers  and  freight,  and  procured  her  supplies  of  coal 
at  places  of  convenient  distance,  according  to  her  nece^ities, 
by  a  previous  understiindinff  with  the  parties  furnishing  the 
article.  The  bill  rendered  by  the  libellant  contains  a  running 
account  of  debit  and  credit,  through  a  period  of  nearly  two 
years. 

•  There  is  no  ereat  doubt  in  the  case,  but  that  the  article  was 
necessary  for  uie  navigation  of  the  vessel  at  the  times  when 
furnished,  though  the  proof  is  very  loose  and  indefinite. 

It  seems  to  have  been  taken  for  granted,  that  a  supply  of 
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ooal  was  essential  to  the  propelling  of  a  steamboat^  and,  in  a 
general  sense,  this  is  doubtless  true ;  but  then,  to  make  ont  a 
necessity  within  the  admirally  rale,  the  supply  most  be  really 
or  apparently  necessary  at  the  time  when  it  is  furnished.  But 
the  more  serious  difficulty  in  the  case,  on  the  part  of  the  libel- 
lant,  is  tbe  entire  absence  of  any  proo^  to  shoyr  that  there 
was  also  a  necessity,  at  the  time  of  procuring  the  supplies,  for 
a  credit  u^n  the  vessel.  This  proof  is  as  essential  as  that  of 
the  necessity  of  the  article  itselC  The  vessel  is*  not  subject  to 
a  lien  for  a  common  debt  of  the  master  or  owner.  It  is  only 
under  very  special  circumstances,  and  in  an  unforeseen  and  un- 
expected emeigencv,  that  an  implied  maritime  hypothecation  - 
can  be  createo.  It  seems,  also,  to  be  supposed  that  circum- 
stances of  less  pressing  necessity,  for  "supplies  or  renairs,  and 
an  implied  hvpothecation  of  the  vessel  to  procure  mem,  will 
satisfy  tiie  rule,  'than  in  a  case  of  a  necessi^,  sufficient  to  jns- 
tif^  a  loan  bf  money  on  bottomry,  for  the  uke  purpose,  we 
think  this  a  misapprehension.. 

The  only  difference  is,  that  before  a  bottomry  bond  can  be 
given,  an  additional  &ct  must  appear,  namely,  tiiat  the  master 
could  not  procure  the  money,  without  giving  the  extraordinary 
interest  incident  to  that  species  of  security.  This  iistinction 
was'  attempted  in  the '  case  of  The  Alexander,  (I  Wm.  Rob., 
886,)  but  was  rejected  by  Dr.  Lushineton.  A  principle,  also 
excluding  any  such  distinction,  has  been  laid  down  at  this 
term,  in  the  case  of  William  Thomas  and  others  v.  J.  W. 
Osborn. 

Kow,  the  supplies  having  been  furnished  at  a  fixed  plaoe^ 
according  to  the  account  current,  and  apparentiy  under  some 

Sneral  understanding  and  arrangement,  tfaa  presumption  iS| 
at  there  could  be  no  necessity  for  the  implied  hypotnecation 
of  the  vessel — ^there  could  be  no  unexpectea  or  unforeseen  ex- 
igency to  require  it  For  aught  that  appears,  ihe  supplies 
could  have  been  procured  on  the  personal  credit  of  the  master, 
and  in  this  case  eispecially,  as  he  was  also  the  owner. 

We  do  not  say  that  the  mere  fact  of  the  master  being  owner, 
of  itself,  excludes  the  possibility  of  a  case  of  necessity  that 
would  justify  ad  impliea  hypothecittion ;  but  it  is  undoubtedly 
a  circumstance  that  shoula  be  attended  to,  in  ascertaining 
whether  any  such  necessity  existed  in  the  particular  case,  (l 
Wm.  Bob.,  869,  The  Sophie.) 

These  maritime  liens,  in  the  coasting  business,  and  in  the 
business  upon  the  lakes  and  rivers,  are  greatiy  increasing;  and, 
as  thejr  are  tacit  and  secret,  are  not^  to  be  encoura);;ed,  but 
shoula  be  strictiy  limited  to  the  necessities  of  commerce  which 
created  them.    Any  relaxation  of  the  law,  in  this  respect,  wiU 
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tend  to  perplex  and  embarrass  business,  rather  than  fhmiflh 
fiKdlities  to  carry  it  forward. 

After  the  fullest  consideration,  we  think  the  decree  be- 
low was  erroneous,  and  should  be  reversed,  and  that  the  mort- 
gagees are  entitled  to  the  proceeds  in  the  re^stry. 

This  is  the  case  of  a  foreign  ship,  the  vessel  belonging  at 
Buffido  as  her  home  port,  and  the  debt  contracted  at  &ie,  in 
the  State  of  Pennsylvania.  We  do  not  intend  to  express  any 
opinion  as  to  the  necessity  required  to  create  liens  upon  vessels, 
under  the  local  law  of  the  States. 

Decree  reversed,  and  proceeds  ordered  to  be  paid  to  the 
mortgagees. 


Daniel  Tod,  Daniel  P.  Rhodes,  Robert  0.  Yates,  and  Jambs 

FOBD,  LiBELLANTS  AND  APPELLANTS,  V.  SaMUEL  F.  PrATT  AND 

Edwabd  p.  Beals,  Claimants  oi  Steamboat  Sultana,  her 
Engine,  Boiler,  ko. 

TIm  decision  in  the  preceding  cote  of  Pntt,  Jtc,  cUimanti,  e.  Reed|  efain  «£• 
tinned. 

This  case  was  similar  to  the  preceding  one  of  Plrat^  ftc^ 
ehdmants,  v.  Reed,  and  was  argued  by  the  same  counsel. 

Mr.  Justice  NELSON  delivered  the  opinion  of  the  court 

This  is  an  appeal  firom  a  decree  of  the  Circuit  Court  of  the 
United  States  for  the  northern  district  of  New  York,  in  admi- 
ndty. 

TThe  libel  was  filed  by  the  appellants  in  the  court  below,  to 
recover  for  supplies  funiished  tne  steamboat  Sultana,  at  Cleve- 
land, in  the  State  of  Ohio.  The  supplies  fiimished  were  coal, 
which,  according  to  the  account  current,  began  in  April,  1858^ 
and  continued  from  time  to  time  till  April,  1854. 

The  defence  set  up  was  the  mortgage  which  has  been  refer- 
red to  in  the  case  of  Pratt  and  others  v.  Reed,  just  decided. 
There  was  also  a  second  ground  of  defence,  which  it  is  not  ma- 
terial to  notice.  The  District  Court  decreed  in  favor  of  the 
defendants,  except,  as  it  respects  some  five  hundred  dollars, 
which  item  has  not  been  appealed  from.  The  Circuit  Court 
affirmed  the  decree. 

The  case  falls  within  the  ]^rinciples  stated  in  that  above  re- 
ferred to,  and  which  determmed  that  the  mortgagees  were  en- 
titled to  the  proceeds  of  the  vessel  in  the  registry.  This  was 
the  result  of  the  decision  of  the  court  below,  and  the  decree  is 
tilierefore  affirmed. 
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Thb  TTnitsd  States,  Appellants,  v.  Thomas  W.  Suthxrlahd, 
OuAKDiAH  ov  Victoria,  Isabel,  Miguel,  and  Heuna,  Minor 
Children  op  Miguel  de  Psdrorena,  Deceased. 

ThAl  ih%  Spaniih  gnmU  of  Und  In  OaUfiffnia  mn  luge,  i<  no  reMon  wh j  thit 

eonrt  sbovld  raftue  to  oonfirm  them. 
A  grant  of  ft  timet  of  Und  known  bj  the  nnme  of  El  Cahon,  lying  nenr  the  million 

of  San  Diego,  and  being  that  which  the  map  attached  to  ue  official  papers  ez« 

nresees,  which  map  ii  of  euch  a  character  that  a  inrT^Tor  conld  lay  off  the  land, 

if  good,  and  moft  be  confirmed. 

This  was  an  appeal  from  the  District  C!omt  of  the  United 
States  for  the  southern  district  of  California. 
The  case  is  stated  in  the  opinion  of  the  conrL 

It  was  ai]g^ed  by  Mr.  Cushma  (Attorney  General)  for  the 
United  States,  and  by  Mr.  Base  for  the  appellees. 

Mr.  Justice  GBIER  delivered  the  opinion  of  the  court 

The  defendants  in  error  filed  their  petition  before  the  board  of 
commissioners  for  ascertaining  and  settling  private  luid  claims 
in  California,  claiming  *'a  tract  of  land  cSlled  El  Cahon,  con- 
taining eleven  sitios  de  ganado  mayor,  situated  in  the  counlj 
of  San  Die^,  by  virtue  of  a  nant  in  fee  made  to  their  mother. 
Bona  Mana  iuitonio  Estumllo  de  Pedrorena,  by  Pio  I^co, 
€h>vemor  of  California,  bearing  date  28d  of  September,  1845^ 
and  approved  by  the  territorial  deputation  on  tne  8d  of  Octo- 
ber, 1846." 

The  only  question  arising  in  this  case,  which  has  not  been 
disposed  of  m  former  decisions  of  this  court,  is  the  objection 
«tnat  ih»  grant  is  void  for  uncertainly,*'  because  it  d^Ebes 
neither  boundaries  nor  quantity.  The  authenticity  of  the 
mmt  and  confirmation  are  proved,  and  do  not  appear  to  have 
been  disputed  before  the  commissioners.  It  is  in  evidence, 
also,  that  Dona  Maria  and  her  husband  went  into  possession 
of  the  place  called  '*E1  Cahon"  in  the  year  1845,  and  have 
made  it  *^  tiie  best-cultivated  rancho  in  the  country  about  San 
Diego."  It  had  formerly  belonged  to  the  mission  of  San 
Die^.  The  mission  was  in  debt  to  the  husband  of  Dona 
Mana,  and  agreed  to  transfer  their  right  of  occupancy  on  this 
rancho  to  her,  in  satisfaction  of  her  husband's  debt 

Judicial  possession  was  not  delivered  till  September,  1846, 
after  the  establishment  of  the  American  authority,  which  was  in 
July  of  that  year.  And  whether  void  or  valid,  the  espediente 
of  possession  made  by  the  officer,  Santiago  E.  ArgueUo,  (who 
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could  not  get  the  assistanoe  of  a  surveyor,)  seems  to  throw  lit? 
tie  light  on  the  subject  of  precise  bonndarj. 

But^  under  the  circumstances,  the  want  of  such  juridical  de- 
liveiy  of  possession  will  not  aflfoct  the  title  of  the  petitioners, 
unless  the  srant  be  absolutely  void  for  uncertainty.  Ti^e  da* 
scription  of  the  land  granted  is  to  be  found  in  the  following 
language  in  the  Pj|^etit  or  espediente :  *^A  tract  of  land  known 
by  the  name  of  JESl  Gabon,  near  the  mission  of  San  Dieffo/' 
Andagain:  ^^The  land  of  which  grant  is  made  is  that  wnidi 
the  map  (disenoV  attached  to  the  respective  eqpediente  ex- 
presses, &c.  "The  judge  who  may  fi;ive  the  possession  shall 
inform  the  Gk>vemment  of  the  number  of  sitios  de  ganado 
mayor  it  contains." 

m  construing  grants  of  land  in  Califomia,  made  under  the 
Spanish  or  Mexican  authorities,  we  must  take  into  view  the 
state  of  tiie  counto^  and  the  poUcy  of  the  Government.  The 
population  of  Caliromia  before  its  transfer  to  the  United  States 
was  very  sparse,  consisting  chiefly  of  a  few  military  posts  and 
some  inconsiderable  villages.  The  millions  of  acres  of  land 
around  them,  with  the  exception  of  a  mission  or  a  rancho  on 
some  favored  spot,  were  umnhabited  and  uncultivated.  It  was 
the  interest  and  the  policy  of  the  King  of  Spain,  and  afterwards 
of  tlie  Mexican  Gbvemment^  to  make  liberal  grants  of  these 
lands  to  those  who  would  engage  to  colonize  or  settie  upon 
them.  Where  land  is  plenty  and  labor  scarce,  pasturage  and 
raising  of  cattle  promised  the  ereatest  reward  with  the  least 
labor.  Hence,  persons  who  estn>lished  rancbos  required  and 
readily  received  grants  of  large  tracts  of  country  as  a  range 
for  paisturage  for  their  numerous  herds.  ^  Under  such  circum- 
stances, land  was  not  estimitted  by.acres  or  aipens.  A  square 
league,  or  "sitio  de  ganado  mayor,"  appears  to  have  been  the 
onJy  unit  in  estimating  the  superfides  of  land.  •  Eleven  of  tiiese 
leagues  was  the  usual  extent  for  a  rancho  grant  If  more  or 
less  was  intended  in  the  grant,  it  was  carefully  stated.  Suz^ 
veying  instruments  or  surveyors  were  seldom  to  be  obtained 
in  distant  locations.    The  applicant  for  land  usually  accom- 

C'ed  his  petition  with  a  diseno,  or  map,  showing  the  natural 
idaries  or  moijiuments  of  the  tract  aesired.  These  were 
usualljT  rivers,  creeks,  rivulets,  hUls,  and  mountian  ranges. 
The  distances  between  these  monuments  were  often  estim^ed 
at  abmd  so  many  leagues,  and  fractions  of  this  unit  littie  re- 
garded. To  those  ¥^0  deal  out  land  by  the  acre,  such  monu* 
ments  as  bills,  mountuns,  ftc,  thoufffa  fixed,  would  appear 
rather  as  vague  and  uncertain  boundary  lines.  But  where 
land  had  no  value,  and  the  unit  of  measurement  was  a. league^ 
such  monum^ts  were  considered  to-  be  suffidentiy  certain** 
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Since  this  country  has  become  a  part  of  the  United  States, 
these  extensive  rancho  grants,  wnich  then  had  little  value, 
have  now  become  very  large  and  very  valuable  estates,  ^ey 
have  been  denounced  as  *^  enormous  monopolies,  princedoms, 
fcc,  and  this  court  have  been  urged  to  deny  to  the  grantees  what 
it  is  assumed  the  former  Governments  have  too  liberally  and  lav- 
ishly granted.  This  rhetoric  might  have  a  just  influence,  when 
urged  to  those  who  have  a  right  to  give  or  refuse.  But  the 
United  States  have  bound  themselves  by  a  treaty  to  acknowl- 
edge  and  protect  all  bona  fide  titles  gitmted  by  the  previous 
Qovemment ;  and  this  cQurt  have  no  discretion  to  enlarKe  or 
curtail  such  mtiits,  to  suit  our  own  sense  of  property,  or  defeat 
just  claims,  however  extensive,  by  strin^nt  tecnni^  rules  of 
construction,  to  which  they  were  not  originally  subjected. 

The  patent  to  the  claimant's  mother  confers  a  title  in  fee  to 
an  estate  ^^  known  hj  the  name  of  El  Cahon,"  or  ^^The  Chest" 
It  describes  it  as  lying  ^'near  the  mission  of  San  Diego."  It 
therefore  assumes,  that  there  is  an  estate  or  rancho  having 
such  a  name,  and  having  some  known  boundaries. 

It  is  prima  facie  evidence  of  such  a  fitct.  Those  who  allege 
that  it  IS  void  for  uncertainty,  must  prove  either  that  there  are 
two  estates  called  ^^El  Cahon,"  near  the  mission  of  San  Diego, 
to  which  the  description  in  the  patent  would  equally  apply ;  in 
sudii  case  it  would  oe  void  for  ambiguity ;  or  tney  must  prove 
that  there  is  no  estate  or  property  known  by  that  name  about 
San  Diego.  iSut  there  is  not  a  particle  of  such  evidence  to  be 
found  on  the  record,  nor  was  such  a  defence  set  up  before  the 
commissioners.  For  anything  that  appears,  the  ^'El  Cahon" 
was  as  well  known  as  San  Diego  itself.  But  the  description 
of  l^e  patent  does  not  end  here ;  it  is  further  described  as  ^^  that 
which  the  diseBo  attached  to  the  espediente  expresses."  This 
map  or  survey^  is  thus  made  a  part  of  the  patent  for  the  pur- 

nof  description.  It  exhibits  a  circular  valley  surrounded 
ills  or  mountains,  except  at  a  narrow  outlet  on  the  eastern 
boundary,  where  a  stream  of  water  passes  out.  The  course  of 
the  stream  through  the  valley  is  traced,  as  also  are  the  roads. 
The  position  of  corrals,  ranchos,  cottages,  &c.,  are  carefully 
notea ;  on  the  east,  a  hill  or  mountun  bounds  the  valley  called 
"El  Cahon;"  on  the  west,  "Cerro  del  Porsuele"  and  "Oerro 
de  la  Mesa;"  the  northern  boundary,  as  a  continuous  circular 
hill  or  mountain  without  a  name;  the  southern  are  broken 
hills,  called  "Lomas  Altas."  The  cardinal  points  of  the  com- 
paM  are  ^ven,  and  a  scale  of  measurement,  a  sinele  glance  at 
which  would  show  that  the  valley  traced  accoraing  to  that 
scale  would  contain  about  ten  leagues,  or  possiblv  e^ven,  the 
usual  allowance  for  such  estates.    There  is  no  evidence  whatp 
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ever,  tending  to  show  that|  with  the  assistanoe  of  this  map,  a 
gnrv^or  would  find  any  difficult  in  locating  it  according  to 
itBcaUa. 

In  the  casea  of  Fremont  and  of  Tiarkin,  the  grants  were 
mndi  more  vague  than  the  presen^  and  the  same  remark 
which  was  made  in  the  latter  case  will  equally  apply  to  this. 
^No  question  appears  to  have  been  made  as  to  the  praetica- 
bUity  of  locating  the  grant  in  the  tribunals  below,  nor  do  we 
see  anv  ground  upon  which  such  a  question  could  have  been 
properly  raised  in. the  case.'* 

The  judgment  is  therefore  affirmed. 

Mt.  Justice  D  AMEL  dissented. 


JOBIPH  FbLLOWS,  SUBVZVOn  09  BOBBBT  S^KNBLB,  PlAIHTIVF  IR 

Erbob,  v.  Busak  Blacksmith  abb  Elt  S.  Pabkbb,  Aniixvo 

ISfBATOBS  OV  JOHH  BLACKSMITH,  DbCBASBD. 


TIm  United  StatM  iiuid«  two  tn«aM,  one  in  1838,  nnd  one  in  1842,  with  the 
eon  Indinni.  raiding  in  the  State  of  New  York,  br  which  the  Indiene  agreed  to 
remofe  to  the  Weit  within  Sto  Teen,  and  felinqnieh  their  poieetf ions  to  eertala 
nnigneei  of  the  Stale  of  Haeiachnaetta,  and  the  United  Stotee  agreed  that  thi^ 
wonld  appropriate  a  large  snm  of  numcgr  to  aid  in  the  remoral,  and  to  nppotl 
ttie  Indiane  for  the  flrat  jear  alter  their  remoyal  to  their  new  reddenee. 

But  neither  tre^jr  made  anj  proviiion  aa  to  the  mode  or  manner  in  which  the  re- 
moftl  of  the  Indiani  or  anrrender  of  the  reeenratloni  waa  to  take  plaee. 

The  granteea  of  the  land,  nnder  the  Maetachneetti  anignment,  eannot  enttr  upon 
it  and  take  fbrdble  poiaeetion  of  a  turn  oeenpied  by  an  Indiiui,  bnt  are  liable  to 
an  aetion  of  treipait,  fuar$  eUnmtmfMA  if  th^  do  ao. 

The  remofal  of  tribea  w  Indiani  it  to  be  made  by  the  anthoritj  and  nnder  the 
care  of  the  Qovemment;  and  a  fordble  lemotal,  if  made  at  au,  mnit  be  made 
nnder  the  direction  of  the  United  Statee. 

The  conrti  cannot  go  behind  a  troa^,  when  ratified,  to  inqhire  whether  or  not  tlie 
tribe  wm  properij  lepretented  hj  its  head  men. 

This' case  was  brougbt  up  fixim  the  Supreme  Court  of  the 
State  of  New  York,  dj  a  writ  of  error  issued  under  the  25tii 
section  of  the  Judiciary  act 

The  &cts  of  the  case  are  stated  in  the  opinion  of  the  court 

It  was  armed  hj  Mr.  OUUt  and  Mr.  Brown  for  the  plaintiff 
in  error,  and  by  Mr.  MarUndale  for  the  defendants. 

Mr.  Justice  WSL&OS  delivered  tiie  opinion  of  the  court 
This  is  a  writ  <^  error  to  the  Supreme  Court  of  the  State  of 
New  York,    ^e  case  was  decided  by  the  Court  of  Appeab 
of  tiiat  State;  but  the  record  had  been  remitted,  after  tne  de* 
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ciaion,  to  the  Sapreme  Court,  from  wliich  the  iipi>eal  had  been 
taken. 

The  suit  in  the  Sapreme  Court  was  an  action  of  trespass, 
quare  clcamanfregUj  brought  by  the  intestate,  John  Blacksmith, 
against  the  aefendants,  Joseph  Fellows  and  Bobert  Kendle, 
for  entering,  with  force  and  arms,  into  the  close  of  the  plaintifl^ 
commonly  Known  as  an  Indian  sawmill  and  yard,  at  tne  town 
of  Pembroke,  county  of  Oenesee,  and  then  and  there  having 
expelled  and  dispossessed  the  saia  plaintiff. 

The  defendants  plead,  1st,  not  ffuilbr;  and  2d,  that  the  said 
dose,  &c.,  was  the  soil  and  freehold  of  the  defendant,  FellowBi 
and  that  the  defendant.  Fellows,  in  his  own  right,  and  the 
defendant,  Kendle,  as  his  servant,  and  by  his  command,  broke 
and  entered  the  said  close,  ftc.,  as  they  lawfully  might,  for  the 
cause  aforesaid.  To  this  plea  there  was  a  replication,  averring 
that  the  close,  soil,  and  mehold,  was  not  the  close  of  the  de- 
fendant, Fellows. 

On  the  trial,  it  was  proved  by  the  plaintiff  that  the  close 
mentioned  in  the  declaration  is  situate  in  the  town  of  Pembroke, 
county  of  Gtonesee,  upon  a  tract  of  land  of  twelve  thousand 
eight  nundred  acres,  commonly  known  as  the  Tonawanda  res- 
ervation, and  was,  at  the  time  of  the  entry  complained  o^  an 
Indiim  improvement  upon  the  same ;  that  said  improvement 
was  made  about  twenty  years  before  the  treaty,  by  the  plain- 
tiff and  seven' other  Tonawanda  Indians ;  that  the  plaintiff  is  a 
native  Indian,  belonging  to  the  Tonawanda  band  of  the  Seneca 
Indians,  who  reside  on  that  reservation,  and  are  a  part  of  the 
Seneca  Kation,  and  has  so  been  known  for  at  least  thirty-six 
years ;  that  he  has  resided  on  this  reservation  from  his  birth, 
and  was  in  the  actual  possession  of  tiie  said  improvement  at  the 
time  of  the  entry  complained  of;  that  on  the  18th  July,  1846. 
the  defendants  entered  into  and  took  possession  of  the  said 
close,  and  turned  the  plaintiff  out,  and  m  doing  so  committed 
the  trespass.  It  was  admitted,  that  a  treaty  Seui  been  made 
between  the  United  States  and  the  Six  Nations  of  Indians  on 
the  11th  November,  1794,  by  which  certain  lands  in  western 
New  York,  including  this  Tonawanda  reservation,  are  declared 
^^to  be  the  property  of  the  Seneca  Nation;  and  the 'United 
States  will  never  claim  the  same,  nor  disturb  the  Seneca  Na- 
tion, nor  any  of  .the  Six  Nations,  or  th^ir  Indian  friends  resi- 
ding thereon,  and  united  with  them  in  the  free  use  and  eqoy* 
ment  thereof;  but  it  «hall  remain  theirs  until  thev  choose  to* 
sell  the  same  to  the  people  of  the  United  States,  who  have  the 
ri^t  to  purchase." 

The  plaintiff  then  rested. 

The  defendants  gave  in  evidence  certain  documents  and  aeti 
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of  the  Leguktarea  of  the  States  of  New  York  and  Massachu- 
SQtts,  showing  that  a  dispute  had  arisen,  at  an  early  day,  he> 
tween  the  two  States,  in  respect  to  the  title  to  a  large  tract  of 
land  within  the  limits  of  New  Yorl^  of  which  the  locus  in  md 
is  a  part  That  in  1786,  the  dispnte  was  amicably  setUed  oy 
a  cession  from  Massachusetts  to  jSrew  York  of  the  sovereimty 
and  jurisdiction  over  the  tract,  and  by  a  cession  from  New 
York  to  Massachusetts  of  the  right  of  pre-emption  to  the  soil 
fix)m  the  Indians. 

The  lands  were  then  in  the  independent  occupiEmcy  of  the 
Seneca  Nation,  and  owned  by  them,  and  that  Massachusetts 
iuiquired  by  the  cession  the  exclusive  right  of  purchasing  their 
title  whenever  they  became  disposed  to  sell ;  that  this  right 
had  become  duly  vested  in  Thomas  L.  Ogden  and  Joseph 
Fellows,  by  proper  conveyances  from  Massachusetts,  which 
vurvivea  to  the  latter  on  the  death  of  Ogden. 

A  treaty  was  theneiven  in  evidence,  between  the  United 
States  ana  the  New  l^rk  Indiabs,  bearing  date  15th  January, 
1888,  and  another  between  the  United  States  and  the  Seneca 
Nation,  bearing  date  the  20th  May,  1842,  under  which  the 
defendant  claims  that  he  had  acquired  the  Indian  title  to  the 
close  in  question,  and  bv  virtue  of  which  it  is  admitted  the 
defence  to  the  action  in  uiis  case  rests. 

The  tt^aty  of  1888  (7  U.  S.  Stat,  661)  set  apart  a  tract  of 
country,  situated  west  of  the  State  of  Missouri,  as  a  permanent 
home  for  all  the  New  York  Indians,  containing  one  million 
eight  hundred  and  twenty-four  acres  of  land,  being,  as  is 
expressed  in  the  treaty,  'Hhree  hundred  and  twenty  acres 
for  each  soul  of  said  Indians,  as  their  numbers  are  at  present 
computed."  The  tract  is  particularly  described  and  located. 
It  was  intended  for  the  future  home  of  nine  tribes  of  Indians, 
containing,  according  to  the  official  estimate,  a  population  of 
five  thousand  four  hundred  and  eiehty-fivc.  The  Seneca  tribe, 
including  among  them  their  frien<u,  tne  Onondagas  and  Cayu- 
eas,  numbers  a  population  of  two  thousand  six  nundred  and 
mirty-three. 

By  the  tenth  section  of  this  treaty,  special  provision  was 
made  concerning  this  tribe  and  their  friends  already  mentioned. 
They  were  to  have  assigned  to  them  the  easterly  part  of  the 
tract  set  apart  to  the  New  York  Indians,  and  to  extend  so  &t 
as  to  include  one  half  section  of  land  for  each  soul.  The  tribe 
agrees  to  remove,  from  New  York  to  their  new  home  within 
five  years,  and  continue  to  reside  there.  The  section  then 
recites  the  purchase  of  the  titie  of  the  Seneca  Nation  to  certain 
lands  descnbed  in  a  deed  of  cdnyeyance  by  Ogden  and  Fellows, 
assignees  of  the  State  of  Massachusetts,  for  the  consideration 
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of  1202,000,  and  also  that  the  Nation,  lias  agreed  that  said 
money  shall  be  paid  to  the  United  States,  and  that  ont  of  Ihis 
0om  f  102,000  Bnall  be  paid  to  the  owners  of  the  imnroyements 
on  the  land  so  cony  eyed,  the  lesidne  to  be  inyestea  in  stocks 
by  the  Gk>yemment,  tne  income  of  which  is  to  be  paid  annually 
to  the  Nation  at  their  new  homes.  The  improyements  were  to 
be  appraised,  and  a  distribution  of  the  $102,000  made  amon^ 
the  owners,  and  ^^to  be  naid  by  the  United  States- to  the  indi- 
yiduals  who  were  entitled  to  the  same,  Ac.,  on  their  relinquish- 
inff  their  respectiye  possessions  to  Ogden  and  Fellows." 

By  the  fifteenth  section  of  the  trea^,  the  United  States  agree 
that  they  will  appropriate  the  sum  of  $400,000,  to  be  applied 
from  time  to  time,  under  the  direction  of  the  President  of  the 
United  States,  in  such  proportions  as  may  be  most  for  the  in- 
terest of  the  Indians  who  were  parties  to  the  treaty,  ^*to  aid 
them  in  the  removal  to  their  homes,  and  in  supporting,  them 
the  first  year  after  their  remoyal ;  to  encourage  and  assist  them 
in  education,  and  in  being  taught  to  cultiyate  their  lands;  in 
the  erection  of  mills,  houses,"  &c. 

A  large  tract  of  land  in  Wisconsin  that  had  been  set  apart 
to  certain  Indians  was  relinquished  to  the  Goyemment 

The  deed  of  conyeyance  from  the  Seneca  Kation  to  Ogden 
and  Fellows,  and  referred  to  in  the  treaty,  is  annexed  thereto. 
It  eonyeys  four  reservations  in  western  New  York :  the  Buffido 
Creek  reservation,  containing  49,920  acres ;  the  Cattaraugus, 
21,680  acres;  the  Allegany,  80,469  acres;  and  the  Tonawanda^ 
12,800  acres. 

Some  difficulty  occurred  in  canying  this  treaty  into  execu* 
tion,  which  it  is  not  important  to  refer  to.  These  difficulties 
raised  by  the  Indians  resulted  in  a  modification  of  it  by  a  sec- 
ond treaty  entered  into  on  20th  May,  1842,  which,  after  refeiv 
inff  to  the  first,  and  to  the  deed  of  conveyance  to  Ogden  and 
Fellows,  and  to  the  dififerences  that  had  arisen  between  the 
parties,  provides  in  the  first  article  that  Ogden  and  Fellows,,  in 
consideration  of  the  release  and  agreements  afterwards  men- 
tioned, stipulate  that  the  Seneca  Nation  might  continue- m  the 
occupation  and  enjoyment  of  two  of  tiie  reservations,  the-  Cat- 
teraugus  and  the  Allegany,  the  same  as  before  the  deed  of 
conveyance.  And  in  the  second  article,  the  Seneca  Nation^  in 
consideration  of  the  foregoing  and  other  stipulations,  agree  to 
release  and  confirm  to  Ogden  and  Fellows  the  two  remaining 
reservations,  the  Bu&lo  Creek  and  the  Tonawanda. 

The  third  article  provides*  for  reducing  the  amount  of  the 

purchase-money  to  be  paid  by  Ogden  and  Fellows,  so  as  to 

correspond  with  the  relative  value  of  the  two  reservations  re- 

leased  to  the  value  of  the  four,  as  fixed  in  the  treaty  of  1888« 
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The  fourth  article  proTides  for  the  appnusal  of  the  land  and 
improvementB  in  these  two  reservations,  by  appraisers— one  to 
be  appointed  by  the  Secretaiy  of  War,  and  the  otiier  by  Ogden 
and  Fellows — and  to  report  &eir  proceedings  to  the  Secretary, 
and  also  to  Ogden  and  Fellows. 

The  fifth  article  provides  that  the  possession  of  the  two  tiscfes 
confirmed  to  O^en  and  Fellows  should  be  surrendered  up  as 
follows :  the  unimproved  lands  on  the  tracts  witidn  one  month 
after  the  reports  ofthe  appraisers,  and  the  improvements  within 
two  years,  provided  that  the  amount  to  be  ascertained  and 
awarded  as  the  proportionate  value  of  said  improvements  shalL 
on  the  surrender  thereof,  be  paid  to  the  Presiaent  of  the  XTnited 
States,  to  be  distributed  among  the  owners  according  to  ^e 
determination  of  the  appraisers ;  and  provided,  also,  uie  con- 
sideration for  the  release  and  conveyance  of  the  landls  shall,  at 
the  time  of  the  surrender  thereof  be  paid  or  secured  to  the 
satisfiMstion  of  the  Secretary  of  War,  the  income  of  which  to  be 
paid  to  the  Seneca  Indians  annually. 

The  seventh  article  provides  tlutt  the  modification  in  this 
treaty  of  1842  shall  be  a  substitute  for  that  of  1888,  wherein 
it  difiers  from  it,  and  to  this  extent  shall  be  deemed  to  re- 
peal it 

It  will  be  seen  that  the  principal  change  under  the  second 
treaty  consists  in  the  release,  by  Ogden  and  Fellows,  to  the 
&i4ians,  of  two  of  the  four  reservations  conveyed  to  them  under 
liie  treaty  of  1888,  and  the  correspondiujg  reduction  of  the 
price  to  be  paid.  Most .  of  the  other  provisions  of  the  treaty 
are  untouched,  and  remained  in  force.  The  assiffument  by  the 
Government  of  the  la^  tract  of  country  for  £e  New  York 
Indians  west  of  the  Missouri — the  special  tract  therein  assign- 
ed to  this  Seneca  Nation — their  agreement  to  remove  to  their 
&ew  komes,  and  the  laige  appropriation  to  aid  in  their  removal 
BxA  in  tiieir  support  and  encouragement  after  they  had  ar* 
rived — all  tiiese  provisions  remainea  unaffected  by  the  second 
treaty. 

Neither  treaty,  made  any  provision  as  to  the  mode  or  manner 
in  wlndi  Ike  removal  of  the  Indians  or  surrender  of  the  reser- 
vations was  to  take  place.  The  grantees  have  assumed  that 
thej  were  authorized  to  take  forcible  possession  of  the  two 
reservations,  or  of  the  four,  as  the  case  would  have  been  under 
the  first  trcHStv.  The  plaintiff  in  this  case  was  expelled  by 
force ;  and  unless  this  mode  of  removal  can  be  sustained,  the 
recovery  aeainst  the  defendants  for  the  trespass  was  right,  and 
must  be  affirmed. 

TSue  removal  of  tribes  and  nations  of  Indians  from  their 
andent  possessions  to  tiieir  new  homes  in  the  West,  under 
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treatieB  made  with  tliem  by  the  United.  States,  have  been,  ac* 
cording  to  the  usage  and  practice  of  the  Gk>vemment,  bv  its 
aathont^  and  under  its  care  and  superintendence.  And,  in- 
deed, it  IS  difficult  to  see  how  any  other  mode  of  a  forcible  re- 
moval can  be  consistent  with  the  peace  of  the  country,  or  with 
the  duty  of  the  Qovemment  to  these  dependent  people,  who 
have  been  influenced  by  its  counsel  ana  aulhori^  to  change 
their  habitations. 

The  negotiations  with  them^  as  a  quasi  nation,  possessing 
some  of  uie  attributes  of  an  independent  people,  and  to  be 
dealt  with  accordingly,  would  seem  to  lead  to  the  conclusion, 
unless  otherwise  escpressly  stipulated,  that  the  treaty  was  to  be 
carried  into  execution  by  the  authoritnr  or  power  of  the  Gov- 
ernment, which  was  a  party  to  it;  ana  more  especially,  when 
made  with  a  tribe  of  Indians  who  are  in  a  state  of  pupilage, 
and  hold  the  relation  to  the  Government  as  a  ward  to  nis 
guardian.  It  is  difficult  to  believe  that  it  could  have  been  in- 
tended by  the  Gk>vemment  that  these  people  were  to  be  left, 
after  they  had  parted  with  their  title  to  their  homes,  to  be  ex- 
pelled bv  the  irr^i^lar  force  and  violence  of  the  individuals 
who  had  acquirea  it,  or  through  the  intervention  of  the  courts 
of  justice.  As  we  have  seen,  the  Seneca  Nation  upon  the 
four  reservations  consisted  of  a  population  of  some  two  thou- 
sand six  hundred  and  thiriy-three  souls;  and  if  we  include  the 
Tuscaroras,  whose  lands  were  also  purchased  under  the  same 
treaty,^  nearly  three  thousand.  It  is  obvious  that  any  sudi 
litigation  would  be  appalling. 

n  we  look  into  the  provisions  of  the  two  treaties,  we  think 
the  conclusion  as  clear,  from  a  consideration  of  thenoL  that  no 
such  means  or  manner  of  removal  were  contemplated,  as  that 
derived  from  a  consideration  of  their  unfitness  and  improprie^ 
under  the  circumstances  stated. 

The  tijeaty  of  1888  contemplated  a  removal  to  the  tract  west 
of  the  State  of  Missouri,  and  putting  the  Indians  in  possession 
of  it.  A  large  fund  was  appropriated,  and  in  the  hands  of  the 
Govcimment,  to  be  disbursed  in  aid  of-  such  removal,  and  of 
their  support  and  encouragement  after  their  arrival.  It  did 
not,  therefore,  separate  these  Indians  from  the  care  and  pno- 
tection  of  the  Government  on  its  ratification,  but  contemplated 
further  duties  towards  them,  and  for  which  means  were  sup- 
plied. Besides,  the  purchase-monev  for  the  reservations  was 
to  be  paid  to  the  Government ;  and,  by  the  express  terms  of  the 
treaty  of  1842,  the  appraised  value  of  the  improvements  was, 
on  atxe  siarrender  of  (he  posseasiona^  to  be  paid  to  ine  President  of  the 
United  States^  to  U  distrihUed  among  the  oijmers  of  the  mvp^ 
according  to  (he  award  of  the  appraisers.    This  provision  diows^ 
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that  the  Goyernment  was  to  be  present  at  the  snrrender  and 
payment  for  the  improyements. 

The  clause  in  the  treaty  of  1888  is  still  more  specifiCi  whicb 
was,  that  the  improvements  were  ^^to  be  paid  bj  ihe  United 
States  to  the  individuals  who  were  entitled  to  the  same/'  Ac. 
*^  on  tiieir  relinquishing  their  respective  possessions  to  the  saia 
Ogden  and  Feliows/'  It  is  also  worthy  of  remark,  that  the 
Bt.  Befl;is  Indians,  one  of  the  nine  tribes  of  the  New  York  In- 
dians, m  saving  their  assent  to  the  treaty  of  1888,  deemed  it 
necessary  to  guard  aminst  a  forcible  removal  to  the  West,  by 
a  clause  nroviding  wat  they  '^  shall  not  be  compelled  to  re- 
move under  the  treaty;"  a  removal  to  the  West  being  in  con.- 
templatioiL 

We  think,  therefore,  that  the  grantees  derived  no  power, 
under  l^e  treaty,  .to  dispossess  by  force  these  Indians,  or  ri^ht 
of  entiy,  so  as  to  sqstam  an  ejectment  in  a  court* of  law;  that 
no  private  remedy  of  this  nature  was  contemplated  by  tbe 
treaty,  and  that  a  forcible  removal  must  be  made,  if  made  at 
all,  under  the  direction  ef  the  United  States;  that  this  inter- 
pretation is  in  accordance  with  the  usages  and  practice  of  the 
Government  in  providing  for  the  removal  of  Indian  tribes  from 
their  ancient  possessions,  with  the  fitness  and  jpropriety  of  the 
thing  itself  and  with  the  fidr  import  of  the  language  of  the 
several  articles  bearing  upon  the  subject 

An  objection  was  t&en,  on  the  aigument,  to  the  validity  of 
the  treaty,  on  the  ground  that  the  Tonawanda  band  of  the 
Seneca  Indians  were  not  represented  bv  the  chi^  and  head 
men  of  the  band  in  the  negotiations  and  execution  of  it  But 
the  answer  to  this  is,  that  we  treaty,  after  executed  and  ratified 
by  tlie  proper  authorities  of  the  Government,  becomes  the  su- 
preme utw  of  the  land,  and  the  courts  can  no  more  go  behind 
it  for  the  purpose  of  annulling  its  efiect  and  operation,  than 
th^  can  behmd  an  act  of  Congress.  (1  Cranch,  108 ;  6  Pet, 
785 ;  10  How.,  442 ;  2  Pet,  8077  809,  814 ;  8  Story  Const.  Law, 
p.  996.) 

The  view  we  have  taken  of  the  case  makes  it  unnecessaiy 
to  examine  the  j^und  upon  which  the  learned  court  below 
placed  their  decision;  that  court  held  the  appraisal  of  the 
unprovements,  and  payment  therefor,  were  conditions  pre- 
oeoent  to  the  surrender  of  them  by  the  Indians ;  and  that  the 
refusal  of  the  Tonawanda  band  to  permit  the  appraisal  did  not 
excuse  the  performance  of  these  conditions.  Tne  ground  upon 
which  we  nave  placed  our  judgment  is  not  in  conflict  withi 
this  view.  We  hold  that  the  performance  was  not  a  duty  that 
belonged  to  the  grantees,  but  for  the  Gk>vemment  under  the 
treaty. 
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We  think  the  judgment  of  the  court  below  right,  and  should 
bealBrmed. 


Xkoch  0.  BoBXBTSy  PLAnrrm  m  Erbob,  v.  Jambs  VL  Coopbb. 


WlMre  the  Judgment  of  the  Gireiiit  Gonrti  in  an  ftctton  of  ^feetmenti  wmt  ftgaiait 
the  deftndent,  in  wliich  nomihal  damegee  oaty  were  awaAed,  who  raed  oat  ft 
writ  of  enor  in  order  to  bring  the  cue  before  thii  eout,  thii  eonrt  cannot  graat 
a  notion  to  enlarge  the.  fecnritj  in  tlie  i^ipeal  bond,  for  the  poipoee  of  eoTeriag 
apprehended  daniaget,  which  the  plaintiff  below  thinki  he  maj  fvftain  by  being 
k^  ont  of  his  land. 


This  case  was  brought  up,  by  writ  of  error,  from  the 
Court  of  the  United  ^tes  for  the  district  of  Michigan. 

It  wiU  be  seen,  by  jeference  to  18  Howaxd,  tibat  &is  court 
at  the  last  term,  in  a  case  between  these  same  parties,  decidea 
in  &yor  of  Cooper's  title  to  a  tract  of  land  in  Ifichunn.  In 
order  to  recover  a  part  of  the  tract  which  was  not  induded  in 
the  former  suit,  C(x>per  brouj^ht  an  ejectment  against  Boberts, 
and  obtained  a  judgment  against  him*  Boberts  then  brouj^t 
llie  case  up  to  this  court  hj  writ  of  error. 

But  in  consequence  of  its  being  so  low  vppn  the  docket  as 
not  to  be  reached  at  the  present  term,  Mr.  Irmfovu  counsel  for 
Cooper,  moved  for  an  oraer  requiring  the  nlaintiff  in  error  to 
give  additional  securi^  in  the  sum  of  $25,000,  or  for  sudh 
other  sum  as,  in  the  juogment  of  the  court,  would  be  sufficient 
to  answer  all  damages  and  costs  which  Cooper  might  suf^  if 
the  writ  of  error  should  not  be  prosecutea  witii  effect;  and 
filed  an  affidavit  by  Cooper  in  support  thereo£ 

The  motion  was  argued  by  Mr.  Vinion  in  support,  and  by 
Mr.  Bomeyn  against  it 

Mr.  Justice  WATNE  delivered  tiie  opinion  of  the  court 
In  this  case,  Boberts,  who  is  the  pliuntiff  in  error,  on  the 
allowance  of  the  writ  of  error,  mve  security  in  the  sum  of  one 
thousand  dollars,  conditioned  tnat  he  woula  prosecute  his  writ 
to  effect,  and  answer  all  damages  and  costs  if  ne  fiuled  to  make 
his  plea  good.  Cooper  now  declares  that  tiie  bond  for  one 
thousand  dollars  is  not  sufficient  to  answer  .all  the  damages 
and  costs,  if  Boberts  should  fidl  to  prosecute  his  writ  to  eflfoct, 
an4  refers  to  an  affidavit  filed  by  lum  as  the  basis  of  this 
motion  to  show  that  £M$t 

Mr.  Vinton,  counsel  of  Cooper,  now  moves  tiie  court  for  an 
order  requiring  Boberts  to  gpive  additional  security  in  the  sum 
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of  twenty^five  thousand  dolIarB,  or  sach  other  sum  as  the  court 
maj  deem  to  be  Bufficient  to  cover  all  damages  which  Cooper 
may  suflbr,  if  the  writ  of  error  should  not  be  prosecuted  with 
effect. 
The  case  between  the  parties  is  for  the  recovery  of  land  in 

a*ectment.^  Cooper  represents  that  he  holds  the  le^  title  to 
le  land  in  controversy  in  trust  for  the  National  Mhiin^ 
Compmy,  incorporated  bv  the  Legislature  of  the  State  g7 
Michigan^  to  carry  on  the  business  of  mining  for-  copper,  and 
that  he  is  the  secretary  and  treasurer  of  the  company;  that 
he  instituted  this  suit  to  recover  the  possession  of  tiiis  land  for 
thein,  that  thev  might  have  the  use  and  occupation  of  it  for 
their  chaitered  purposes.  It  is  also  stated  by  the  affiant  that 
a  decision  had  been  given  by  the  Supreme  Court  of  the  United 
States  at  its  last  term,  on  a  writ  of  error  to  the  Circuit  Court 
for  the  district  of  Michigan,  between  the  same  parties  in  con- 
troverey,  for  tlie  same  land,  establishing,  on  the  merits  of  the 
case,  the  title  of  the  affiant  to  the  laim,  and  that  the  mining 
oompany,  in  consequence  of  it,  had  prepared  to  prosecute  its 
mimng  Dusiness  to  thjS  extent  of  their  ability  upon  the  land^ 
which  is  blown  to  contain  a  verv  valuable  deposit  of  copper 
ore,  which  could  be  worked  with  ^at  profit;  and  that  the 
company  was  prevented  from  workmg  the  deposit,  in  conse- 
qpience  of  the  pending  writ  of  error,  which  Boberts  sued  out 
upo&  a  judgment  which  had  been  rendered  in  this  case  against 
him,  and  in  fiwor  of  the  legal  titie  of  the  affian^  m  tke  CXreuii 
(hurt  of  the  UfOed  Slates  far  the  dietrici  of  Mkhigan^ai  its  last 
tarm.  And  the  affiant  aIso  states  that  the  damages  which  the 
OMnpany  will  sustain  by  the  delav  caused  by  the  writ  of  error 
will  amount  to  at  least  the  sum  of  twentv-five  thousand  dollars, 
and  to  a  larger  amount,  if  Roberts  shall  not  prosecute  his  writ 
of  error  to . effect 

We  have  not  been  able  to  find  a  j^recedent  for  this  motion. 
The  counsel  making  it  did  not  cite"  one,  but  relied  upon  that 
part  of  the  twenty-si|cond,  twenty-third,  and  twenty-fourth 
sections  of  the  judiciary  act  of  1789,  the  first  of  which  declares 
that  ever?  justice  or  judee  signing  a  citation  on  any  writ  of 
error  shall  take  good  ana  sufficient  security  that, the  plaintiff 
iM  error  shall  prosecute  his- writ  to  effect^  and  answer  all 
damaMs-  and  costs  if  he  faU  to  make  his  plea  good,  which, 
eOnsiaered  in  connection  with  the  twenty-third  and  twenty- 
fourth  sections,  he  thought^  empowered  this  court  to  jgrant  the 
motion*  In  our  interpretation,  and  the  proper  apphcation  of 
those  sections,  regard  must  be  had  to  the  nature  of  the  action 
upon  whidi  a  writ  of  error'  bas  been  brough^  and  to  the 
damages  to  which  a  plaint  who  has  had  a  verdict  and  judg- 
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ment  maybe  entitled.  If  it  be  for  a  money  demand,  on  which 
a  tun  certain  has  been  given  by  a  jadgmenti  it  is  ti^e  duly  of 
the  jndgCi  who  rigns  the  citation  on  a  writ  of  error,  to  take 
care  that  good  and  sufficient  security  is  ^ven.  Should  it  be 
neglected,  and  it  shall  be  brought  to  the  notice  of  this  courti 
whoi  such  a  case  is  before  it  upon  a  writ  of  error,  upon  a 
motion  to  enla^  the  security,  this  court  would  take  caie  that 
the  pariy  claiming  its  intervention  should  have  the  fiill  benefit 
of  tne  security  intended  by  the  law,  on  a  case  when  the  writ 
of  error  was  a  supersedeas. 

But  when  a  verdict  and  judmient  upon  it  has  been  had  in 
Cjjectment,  on  which  nominiu  damages. are  only  awarded, 
^cept  in  cases  between  landlord  and  tenant,  and  that  in 
jfengland,  in  virtue  of  the  statute  of  1  George  IV,  chap.  87, 
sec.  2,)  and  a  writ  of  error  has  been'sued  out  by  the  defendant, 
and  security  riven,  as  has  been  done  in  this  case,  this  court 
cannot  interrere  to  enlaige  the  security,  to  cover  damajses 
which  a  plaintiff  may  recover  in  an  action  for  mesne  pro&s, 
or  for  any  other  losses  which  he  majr  allege  he  will  sustain  l^y 
beinff  kept  out  of  the  possession  of  his  land  by  any  delaj  there 
may  be  m  prosecuting  the  writ  of  error.  Besides,  ttis  court 
cannot  award  damages  in  any  case  brought  to  it  by  writ  of 
error,  or  require  an  enlargement  of  a  bond  given  upon  a  writ 
of  error,  except  as  it  is  .authorized  to  do  in  the  twenty-third 
and  twenty-fourth  sections  of  the  judidaiy  act  of  1789,  neither 
of  which  comprehend  cases  of  apprehended  losses,  except 
when  tiiey  are  a  part  of  the  original  suit,  and  then  only  '^  when- 
its  reversal  is  in  fietvor  of  the  plaintiff  or  petitioner  in  the 
oririnal  suit,  and  the  damages  to  be  assessed  or  the  matter  to 
be  decreed  are  uncertain;  m  which  cascj  the  cause  is  npmanded 
for  a  final  decision." 

We  must  deny  this  motion.  It  is  not  provided  for  by  any 
lerislation  of  Congress.  And  the  utmost  extent  for  which  the 
emargement  of  security  u^n  nominal  damages  in  ^ectment 
has  been  found  necessary  m  England,  is  given  hv  the  statute 
16  Charles  II,  sec.  8;  and  that  is,  where  a  derendant  tliere 
brings  error,  he  may  be  bound  to  the  plaintiff  in  such  reason- 
able sum  as  the  court  shall  think  proper,  which  sum  has  been 
settied  at  double  the  amount  of  one  year's  rent.  (4  Burrows, 
2,602.)  The  courts  in  England  will  also  oblige  a  defendant 
in  ^ectment,  who  brings  error,  to  enter  into  a  rule  or  under- 
taking not  to  commit  waste  or  destruction  pending  the  writ. 
(8  Burrows,  1,828;  Palmer's  Practice  in  the  House  of  Lords, 

169^ 
Tne  motion  to  enlarge  the  security  in  this  case  is  overruled. 
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Maboaebt  McBea  akd  Bract 'McBka,  Admikistratorb  or 
John  J>.  Bract,  Appbllahts,  v.  Thb  Brakch  of  thi  BAjn 
or  THE  Btatb  or  Alabama  at  Mobile. 

Wli«re  monej  wma  borrowed  from  a  bank  upon  it  promiifoiy  note,  dgiwd  hj  tho 
prindiwl  and  two  ittntiot,  and  th«  prineipal  debtor,  bj  way  of  counter  seenrity, 
eoBTejed  certain  property  to  a  tmetee,  fbr  the  pnrpoee  of  indemniiyinf  hU  ania- 
tieti  it  wai  necenarj  to  make  the  truflee  and  the  ceitui  qne  trait  partiei  to  a  bUl 
filed  bjr  the  bank,  aseerCiag  a  gpedal  lien  npbn  the  property  thai  cony^ed. 

But  where  the  principal  debtor  had  made  a  ft»ndnlent  conT^yance  of  the  properlj. 
which  had  contlnned  in  hii  poiieiiion,  after  the  ezeeotion  of  the  lint  deed,  and 
then  died,  a  bill  waa  good,  which  wai  filed  by  the  bank  againit  the  adminletra- 
ton,  for  the  pnrpoMf  of  letting  aiide  the  fraadnlent  conT^yance,  and  bringing 
the  property  into  the  aiieta  of  the  deceaied,  for  the  benefit  of  all  creditor!  who 

'  might  apply. 

This  was  dn  appeal  from  the  Circuit  Conrt  of  the  United 
States  for  the  eastern  district  of  Arkansas,  sitting  in  equity. 

The  bill  was  filed  by  the  Branch  Bank  of  Alabama^  under 
the  circumstances  which  are  stated  in  the  opinion  of  the  court 
It  had  a  double  aspect;  first,  setting  up  a  hen  upon  the  slayes, 
by  virtue  of  the  deed  of  trust  to  Ga£;  and  secondly,  as  a  cred^ 
iter  in  common  witih  otibers,  to  set  aside  the  bill  of  sale  to 
Marearet  McBea,  as  fraudulent  and  yoid,  as  against  creditors. 

The  Circuit  Court  decreed  that  the  bill  of  sale,  from  John 
D.  Bnuy  to  Margaret  McBea  was  fraudulent  and  yoid,  made 
for  the  purpose  of  hindering,  delaying,  and  defitmdingthe 
ereditors  of^Bracy,  and  especially  the  complainants.  They 
therefore  decreed  that  it  should  be  set  aside,  and  in  case  the 
administrators  did  not  pay  the  account  of  the  Bank,  which  had 
been  presented  to  them,  uat  the  marshal  should  seU  the  slaves 
for  the  benefit  of  all  the  creditors  of  Bracy  who  should  signify 
their  willingness  to  come  in  and  bear  their  share  in  the  costs 
and  expenses  incurred,  in  the  mode  which  is  customaiy  in  a 
creditors  biU. 

From  lius  decree  the  administrators  appealed  to  this  court 

.  The  case  was  anraed  by  Mr.  LawrcTiee  for  the  appellee,  no 
counsel  appearing  for  the  appellants. 

Mr.  Justice  CX7BTIB  delivered  the  opinion  of  the  court 
This  is  an  appeal  from  a  decree  of  the  Circuit  Court  of  the 
United  Stated  n>r  the  eastern  district  of  Arkansas. 
It  appears  from  tiie  allegations  of  the  bill,  which  are  sup- 

g»rted  by  the  pfoofr,  that  in  December,  1848,  John  D.  Braqr, 
en  a  resident  of  AUbama,  borrowed  of  the  Branch  of  tne 
Bank  of  the  State  of  Alabama  at  Mobile  (the  appellees  in 
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case)  the  sum  of  $9,065,  and  that  Maria  Mathesoxi,  who  was 
his  mother,  and  another  person,  joined  in  the  promissory  note 
which  was  flnven  to  the  bank  for  the  loan.  To  mdemnify  Mrs. 
Matheson,  firacy  conveved  certain  ne«o  slaves  to  one  diile,  in 
tmst,  to  save  her  harmless.  The  debt  not  being  paid  at  m»- 
tority,  the  bank  recovered  a  judgment  on  it  in  November,  1845. 
The  tmstee  afterwards  sold  some  of  the  slaves,  and  their  price 
was  applied  to  reduce  the  debt;  but  some  time  in  the  year 
1846^  Sracy  privately  left  the  State  of  Alabama,  and  carried 
away  with  him  the  residue  of  the  slaves,  and  some  other  prop- 
erty, not  leaving,  so  far  as  appears,  any  other  ph>peity  in  that 
State,  out  of  which  the  judgment  in  &vor  of  the  bank  could 
be  satisfied.  He  appears  to  have  been  for  a  time  in  the  State 
of  Mississippi.  Sometime  in  1847  he  went  to  Louisiana;  and 
in  the  vear  1848  he  removed  with  these  slaves  to  White  coun- 
ty, in  we  State  of  Arkansas,  where  he  employed  them  in  ma- 
lang  some  improvements  on  a  tract  of  Oovemment  land, 
where  he  and  they  resided.  In  September,  1849,  Bracy  went 
to  Louinana,  where  Margaret  McKea,  his  sister,  one  of  the 
appellants,  then  resided,  and  there  made  a  bill  of  sale  of  aU  the 
sukves  to  her.  She  sent  one  of  her  sons  to  take  possession  of 
them ;  and  Bracy  also  returned  to  their  place  of  residence,  in 
"White  county,  where  he  continued  to  reside  until  the  spring 
of  1860,  when  Mrs.  McBea  moved  thither;  and  from  that  time 
they  resided  together,  she  havinj^  entered  the  land  on  which 
the  plantation  was,  and  taken  a  title  in  her  own  name.  Bracy 
continued  to  reside  there,  having  the  principal  ostensible  man- 
agement of  the  bui)ines8  of  the  plantation,  until  about  a  year 
before  his  deceasei^  in  April,  1852,  when  he  removed  to  the 
county  town,  about  six  miles  distant,  to  practise  his  profession 
as  an  attorney.  He  died  deeply  insolvent,  the  debts  proved 
against  his  estate  being  upwaroB  of  fourteen  thousand  dollars; 
iSe  sales  of  all  his  inventoried  effects  amounting  onlv  to  the 
sum  of  $846.90.  The  bill  asserts  a  lien  on  these  slaves  by 
virtue  of  the  trust-deed,  of  which  it  avers  Mrs.  McRea  had 
notice  when  she  purchased.  But  our  opinion  is,  that  Gktle, 
the  trustee,  aud  Mrs.  Matheson,  the  cestui  que  trusty  are  indis- 
pensable pajrties  to  a  bill  for  the  subjection  of  this  property  to 
the  claim  of  the  bank,  by  virtue  of  the  trust-deed.  Upon  that 
footing  the  bill  cannot  hie  maintained. 

But  we  are  all  of  opinion,  that  the  sale  to  Mrs.  McBae  was 
in  fraud  of  creditors^  'and  especially  pf  the  bank.    Without 
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nuuiner  in  which  the  property  wsb  held  and  managed,  are 
eanaes  of  yeiy  grave  Bxispicion.  The  biU  chaige8|  that  if  thia 
piroperlj  waa  conveyed  to  her,  **  it  waa  ao  conveyed  with  intent 
koa  for  the  pnipoee  of  hindering,  delavins^  and  defrandinff  the 
ereditors  oi  the  said  John  D.  Sracy.  The  answer  of  Mrs. 
M cBae  does  not  deny  this  allegation. 

In  the  course  of  responding  to  the  claim  of  the  bill  founded 
on  the  tmstdeed,  her  answer  savs:  *'8he  therefore  chaigea, 
that  there  was  no  encombrance  wnatever  on  the  said  slaves,  or 
any  of  them,  at  the  time  she  purchased  them;  and  avers  that 
die  purchased  th^n  in  good  mith,  and  without  any  notice  or 
knowledge  whatever  of  a  subsisting  lien  uj>on  them  by  virtue 
of  said  deed' of  trust"  '  We  understand  this  averment  of  good 
ftith  on  her  patt  to  relate  simply  to  her  ignorance  of  a  lien  by 
the  trust-deed,  and  that  it  does  not  meet  uie  explicit  allegation 
Sn  the  bill,  that  the  puipose  of  the  sale  was  to  conceal  the  prop- 
erly from  creditors;,  and  thoueh  the  fiulure  of  the  answer  to 
meet  this  chiuge  in  the  bill  does  not  operate  as  a  technical 
conftssion  of  its  truth,  it  ddes  lay  a  foundation  for  the  belief 
that  if  the  defendant  could  have  truly  denied  it,  she  would  not 
have  fbrcttone  the  dedded  advantage  of  such  a  denial  in  an 
answer  wmch  puts  ^e  complainant  on  proof  of  the  contested 
iket  by  more  than  one  witness. 

The  answer  alle^;es,  that  the  agreed  price  of  the  sale  waa 
$8,500,  payable,  in  lustBlmeuts  of  9875  each,  in  five,  six,  sevem 
and  ei^ht  years ;  and  that  four  promissory  notes  were  executed 
aooorduigly.  It  does  not  say  what  was  done  with  the  notes, 
after  they  were  executed,  l^o  such  notes*  were  found  among 
the  eflbcts  of  Bracy,  to  be  inventoried.  Keither  of  these  notes, 
if  in  existence,  had  become  pavable  when  this  bill  was  filed, 
and  we  think  the  attempt  to  show  that  something  had  been 
paid  on  account  of  them  by  the  delivery  of  some  cotton  is  not 
successfbl. 

In  our  opinion,  the  charge  in  the  bill,  that  the  sale  was  fraud- 
ulent as  to  creditors,  is  made  out  in  proof,  and  this  is  sufficient 
to  sustain  the  decree  of  the  Circuit  Court 

The  decree  of  the  Circuit  Court  is  affirmed  with  costs. 


Thi  Michigan  Cxntbal  Raileoib  Compant,  Plaintiffs  or 
Ebbor,  v.  Thb  MioHiaAN  Southbbn  Railboad   Compant 

BI  AL. 

Vte«  A  CAM  li  broaght  m  to  thii  eourt  hj  %  writ  of  trror  inaod  to  the  Bupnoie 
Odvt  of  •  SUie,  vndor  tao  twontj-fiiUi  soetion  of  thojndiciaij  act,  if  it  appesii 
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thaitlit  JodgmMit  cHhm  State  oomit  om^  liiTQlT^d  the  MBitraetloii  of  State  itei- 
vtet  which  both  portiit  In  the  omim  admitted  to  be  Talid,  the  writ  of  error  will 
be  diimliied  on  motioa. 

This  case  was  bionjglit  up  fiom  ihe  Supreme  Court  of  the 
State  of  Michii^aiiy  by  a  wnt  of  error  issued  under  the  twenty* 
fifOi  section  ofthe  judiciary  act 

The  case  is  fiiUy  stated  in  the  opinion  of  the  court 

Mr.  WaUur  moved  to  dismiss  the  writ  of  error  for  want  of 
jurisdiction^  which  motion  was  sustained  by  himself  in  aigu- 
menti  and  opposed  by  Jfn  Joy  on  behalf  of  the  plaintifb  in 
error. 

Mr.  Justice  GBIEB  delivered  the  opinion  of  the  court 

This  case  is  before  us  ou  a  motion  to  dismiss  for  want  of  ju* 
risdiction. 

It  is  a  bill  in  chancery  orispatin^  in  the  Circuit  Court  of 
Wayne  coun^,  in  the  iState  of  Michijgan,  and  afterwards  taken 
by  appeal  to  we  Supreme  Court  of  the  State. 

In  order  to  ^ve  tins  court  jurisdiction  under  the  26th  seo* 
tion  of  the  judidMy  act»  the  record  of  the  case  must  show,  bj 
direct  averment  or  necessary  intendmenti  that  one-  of  the  mes-^ 
tions  enumerated  in  that  section  did  arise,  and  was  decided  by 
tiie  State  court,  as  required. 

If  the  subject  of  comididnt  be,  that  a  State  statute  is  repuj^ 
nant  to  the  Constitution  of  the  United  States,  and  therefinse 
void,  and  that  the  State  court  has  declared  it  to  be  valid,  tins 
foct  should  appear  by  some  direct  averment,  either  on  tiie  bill 
or  answer,  pr  m  the  decree  of  the  court 

After  scrutinizing  with  great  care  the  rather  prolix  pleadr 
inn  of  this  case,  we  are  unable  to  find  any  complaint,  by  tiie 
biU  or  answer,  that  the  Legislature  of  Midii^pan  have  passed 
any  act  aflEscting  the  rights  of  either  party  which  ^'impairs  the 
obngstion  of  a  contract;"  nor  is  there  an  intimation  in  the 
decree  that  any  such  question  arose  in  the  case;  nor  is  there 
any  necessary  mtendment  that  such  a  question  did  arise,  and 
was  necessarily  decided,  from  anything  that  does  i^pear  in  the 
pleadings,  evidence,  or  decree;  on  the  contraiy,  it  shows  af^ 
nrmatively  that  no  such  question  did  or  could  arise. 

This  will  clearly  appear  from  an  examination  of  the  bill  and 
answer. 

The  bill  alleges,  thai  the  complainants  were  incorporated  by 
an  act  entitied  '^  An  act  to  authorize  the  sale  of  the  Central 
railroad  and  to  incorporate  the  Michigan  Central  Bailroad 
Company,"  approved  March  28, 1846;  tbt  they  purchased  the 
OenMl  railroad,  according  to  tiie  tenns  of  thdr  charter,  and 
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liave  since  that  time  completed  and  ran  said  railroad;  that^  at 
ike  lime  of  tiie  act,  the  State  of  Michigan  owned  both  the  Cen- 
tral and  Southern  railroads ;  that  the  management  of  the  Cen- 
tral road  was  found  onerous  and  unDrofitame;  tiiat  it  was  an 
object  to  sell  the  same;  that  the  roaa  was  not  worth,  to  exceed 
$800,000 ;  and  that  the  fhtnchiaes  and  exdusive  rights  secured 
by  the  charter  alone  made  it  worth  the  sum  they  paid,  viz: 
iSyOOOyOOO;  and  that  it  was  for  the  interest  of  the  State  to 
g^rant  such  franchises  and  exclusive  rights,  and  that  the  exclu- 
sive^ privileges  secured  to  them  by  the  following  provision  in 
section  five  of  their  charter  were  especially  valualue  to  tiiem, 
and  without  which  they  would  not  nave  purchased  said  road: 

^' And  no'  railroad  or  railroads  from  the  eastern  or  southern 
boundary  of  the  State  diall  be  built  or  constracted  or  main- 
tained, or  shall  be  authorized  to  be  built,  constructed,  or  main- 
tained, by  or  under  any  law  of  this  State,  any  portion  of  which 
shall  approach,  westwudly  of  Wajrne  county,  within  five  miles 
of  thelme  of  said  railroad,  as  designated  in  this  act,  without 
the  consent  of  this  company." 

The  bill  fiorther  alleges,  tiliat  the  State  at  the  same  time  re- 
solved, to  sell  the  Southern  railroad,  but  that  said  sale  was  only 
to  take  effect  on  the  completion  of  the  sale  of  the  said  Central 
railroad;  that  it  was  well  understood  by  the  complainants,  ^e 
State,  and  the  defendants,  (the  Southern  Bailroad  Company,) 
that  the  sale  of  said  Southern  railroad  was  subordinate  to  the 
sale  of  the  Central  railroad,  and  that  the  act  incorporating  the 
said  Ifichigan  Southern  Railroad  Company,  approved  luy  9, 
1846,  was  subject  to  the  complainants  charter;  and  that,  by 
the  sixth  section  of  that  act  of  incorporation,  it  is  provided  as 
fiollows: 

'  ''And  the  said  Soulhern  Bailroad  Company  shall  also,  within 
three  ye^rs  after  the  passage  of  this  act,  extend,  construct,  and 
complete  tiie  Tecumseh  branch  fit>m  the  village  of  Tecumseh, 
bv  way  of  Clinton,  to  the  village  of  Jackson,  oy  wav  of  Man- 
.<mester,  and  along  the  line  of  railroads  formerlv  authorized  to 
be  constructed  bv  the  Jacksonburgh  and  Palmyra  Bailroad 
Company,  cr  so  far  aUmg  the  same  as  may  not  fionftki  with  the 
VTimsionB  of  an  act  entUUd  'An  act  to  aumorize  the  sale  of  the 
Central  railroad,  and  to  incorporate  the  Michigan  Central 
Bailroad  Company,'  approved  March  28,  1846,  and  put  the 
same  in  operation,  with  sufficient  motive  power  to  do  the  bad- 
ness oifthe  countiy  depending  on  said  branch/' 

The  bill  further  alleges,  that  the  defendants  are  threatening 
to  construct,  and  aretaking  the  preliminary  steps  for  constuct- 
ing,  said  Tecumseh  branch  to  the  village  of  Jaeksqn,  and  that 
ten  miles  of  said  branoh  railroad,  if  constructed,  will  be|  within 
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five  miles  of  the  oomplaiiiaiitB*  nilioad;  and  that  said  brandi, 
together  with  the  Erie  and  Ealamasoo  nihroad  fix)m  Toledo  .to 
Aorian^  and  the  ^chigan  Southern  lailroad  to  Monroe,  will, 
in  bet  and  eJBbct,  eonatitate  one  railroad,  both  to  the  eastern 
and  Bonthem  boundary  of  the  State,  and  therefore  will  be  an 
invasion  of  thei  rights  and  privileges  guarantied  to  the  oom- 
plainants  by  that  provision  of  their  charter  before  cited,  and 
ley (md  the  powers  granted  to  doid  Souihtm  eo^  and  therefore 


an  iigunction  is  prayed  for. 

The  answer  of  the  defendants  deiiiee  that  the  provision  of 
the  complainants*  charter  abof  e  cited  applies  to  sndi  a  road  as 
the  Tecumseh  branch,  but  only  to  parallel  roads,  or  those 
nearly  so;  it  avers  that  the  Legislature  could  not  grant  powers 
BO  large  and  exclusive  as  those  set  up  by  the  complainants; 
and  that  the  Tecumseh  branch,  if  built,  would  not,  in  fiust  or 
effect,  toother  with  the  other  railroads  named,  constitute  one 
line  of  railroads,  either  to  the  eastern  or  southern  boundur  of 
the  State,  and  the  construction  of  the  same  would  be  no  viola- 
tion of  the  rights  and  privileges  Aiarantied  to  the  complainants 
by  their  charter,  and  that  by  their  own  charter  they  are  not 
only  authorizedf  but  required,  to  construct  said  branch  to 
Jackson. 

The  ffravamen  of  the  bill  is,  that  the  defendants  are  acting 
wUlunUUaidatioe  auUiortfy^  and  are  usurping  rights  not  mntea 
to  them  Dv  their  charter.  It  nowhere  asserts  tluKt  they  are 
acting  under  authori^  conferred  on  them  bv  a  legislative  act 
which  infringes  the  rij^hts  previously  grantea  in  the  complahi« 
ants'  charter,  or  impairs  the  obligation  of  their  contract  The 
answer  puts  in  issue  nothing  but  the  construction  of  certain 
statutes  which  both  parties  admit  to  be  valid.  It  is  therefore 
abundantiy  apparent  *that  this  court  has  no  jurisdiction  to 
review  the  judgment  of  the  Supreme  Court  of  Mi<diigan  in 
this  case. 

A  manuscript  opinion  of  one  of  the  judges  of  the  Supreme 
Oourt;of  ^chigan  has  been  referred  to  by  uie  counsel,  in  their 
ar^^ment  in  support-  of  our  jurisdiction.  But  even  if  this 
opinion  had  intro'duced  some  speculations  on  points  not  in- 
volved in  the  pleadings  of  the  case,  this  court  cannot  resort  to 
anything  therein  contained  in  order  to  support  tiieir  jurisdie^ 
tion.  in  the  case  of  the  Ocean  Insurance  Company  r.  JPoIleys, 
we  have  decided,  ^^that  it  is  to  the  record,  and  to  the  record 
alone,  that  this  court  can  resort  to  ascertain  its  appellate  juris- 
diction under  the  twenty-fifth  section  of  tiie  judiciary  act" 

The  writ  of  error  must  therefore  be  dismissed  for  want  of 
jurisdiction. 


MS  8UFBS1CE  OCfUKT, 
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AlBIET  BaLLAW,  OhABUB  OHADBOVBini,  EUFHALR  QjUUX^ 
AHB  HbNRT   W.  HkBD,  VBADIVO  URDIB  9H1  VIBM  OV  BlL- 

LABD,   OAABBouiray  k  Co.,  9.  pHiup  F.  Thomas,  Ool- 

UKnOE. 

in  wtJMting  the  duij  W*Ua  ^  tlM  cmtom-lioaM  «poii  Smportod  iron,  it  wm 
prapar  to  Itwj  it  on  ue  prieei  At  which  the  iron  was  charged  in  the  ioToicea; 
and  the  entrj  in  the  inToicei,  that  the  importer  would  be  entitled  to  a  dednction 
to  prompt  pajmenti  eonld  not  aAct  the  amount  of  dn^  chargeable. 

Thib  C886  wag  biOQffbt  up,  by  writ  of  enx)r,  fix>m  the  Oiicuit 
Oonrt  of  tbe  Umted  ^tes  for  tbe  cUstrict  of  Maiyland. 
The  0886  is  stated  in  the  opinion  of  the  court 

It  was  argaed  by  Mr.  Schley  for  the  plaintifS^  in  error,  and 
bj  JIfr.  Ckukmg  (Attorney  General)  for  the  defendant 

Mr.  Jvtice  NELSON*  delivered  the  opinion  of  the  court 

This  is  a  writ  of  eiror  to  the  Circoit  Court  of  the  United 
States  for  the  district  of  Idburvland. 

The  suit  was  'brought  in  tne  court  below  hv  the  jplaintifb 
against  the  defSandant,  collector  of  the  port  of  Baltimore,  to 
lecover  back  an  excess  of  duties  paid  under  protest  on  an  im- 
portation jof  iron« 

The  iron  was  shipped  from  LiTeriK>ol,  and,  on  an  appraisal 
at  the  custom-house  m  Baltimore,  the  invoice  pri6e  was  adopted 
as  the  minimum  market  value  u]^n  which  to  assess  the  duties, 
mie  plaintifb  claimed  that  the  iron  oueht  to  be  appraised  at 
the  actual  cash  market  value,  or  cash  wholeside-pnce,  instead 
of  the  actual  market  value  or  wholesale  price  at  a  credit  of  four 
months,  the  usual  time  in  the  purchase  of  iron.  But  the  col- 
lector insisted  upon  the  invoice  price  as  the  minimum  valua* 
tion.  Two  invoices  are  ^ven  in  the  record  ap  specimens  of 
those  produced  at  the  trial.  One  of  them  contains  the  price 
of  the  iron^  with  a  deduction  of  two  and  a  half  per  cent  for 
prompt  payment,  which  means  cash;  the  other  adds  at  the 
foot,  four  months  credit,  which  is  the  customary  credit  in  the 
trade. 

The  court  charsed  the  jury,  that  it  being  admitted  that  the 
duties  were  levied  on  the  prices  at  which  the  iron  was  chai^^ed 
in  the  invoices,  they  were  lawfully  exacted^  and  the  plaintiA 
not  entitled  to  recover;  and  that  me  eutiy  m  the  invoice,  that 
the  plaintifb  wocdd  be  entitled  to  a  deduction  for  prompt  pay- 
ment, could  not  affect  the  amount  of  duty  chargeable. 

The  eighth  section  of  the  act  of  1846  (9  IT.  8.  St,  p.  48)  pro- 
vides, ''t£at  under  no  drcunurtanoes  shall  the  duty  be  assessed 
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upon  an  amount  lesB  jlian  the  invoice  value,  any  law  of  Ck>n- 
grees  to  the  contraiy  notwithstanding/' 

It  ia  claimed  fhat  this  section  has  oeen  repealed  by  the  act 
of  Oongrees  of  March  8,  1861,  (9  St  XT.  B.,  p.  629,)  which 
pMvides  .Ihat  the  collector  shall  ^^cause  the  actual  market 
value,  or  wholmale  price  thereof  at  the  period  of  the  exporta- 
tion to  the  United  Btates,  in  the  principal  markets  of  the  coun- 
try firom  wlddh  the  same  shall  hiave  heen  imported,  ftc.,  tQ.be 
appraised,  ftc,  and  to  such  value  or  price  shall  be  added  all 
costs  and  chai^,  Ac,  as  the  true  valine  at  the  port  where  the 
same  may  be  entered,*'  fcc. 

'  Previous  to  this  act,  the  time  when  the  value  of  the  article  in 
the  foreign  market  was  to  be  ascertained,  was  ihe  time  of  the 
purchase,  (Act  80th  August,  1842,  sec  16, 5  St  XT.  S.,  p.  668;) 
now,  by  the  act  of  1861,  the  time  of  ea[portation.  There  is  no 
change,  however,  in  the  rule  which  must  govern  in  making 
the  i^uation — it  is  the  actual  market  value  or  wholesale  price 
in  the  principal  markets  of  the  countiy  firom  which  the  article 
shall  have  been  imported.  The  only  real  change,  therefore.' 
in  respect  to  this  matter,  under  the  law  of  1861,  from  that  of 
1842  and  1846,  would  seem  to  be  a  chan|;e  of  the  time  when 
the  viduation  is  to  take  place,  without  mtending  to  interfere 
with  any  other  of  the  regulations  in  the  former  laws.  This 
was  the  interpretation  given  by  the  Department  of  the  Gk>vem- 
ment  having  charge  of  this  subject,  soon  after  the  nassage  of 
the  act  in  question,  and,  we  think,  may  be  sustainea  upon  the 
prindples  tnat  this  court  has  uniformly  applied  in  interpreting 
these  revenue  laws. 

Hie  construction  is  also  borne  out  by  the  case  of  Stairs  et 
aL  V.  Peaslee^  (18  How.,  622.^  That  case  recognises  the  eighta 
section  of  the  act  of  1846  as  m  force  since  the  act  of  1861,  and 
the  dause  in  question  is  a  part  of  it 

In  respect  to  ihe  deduction  firom  the  price  on  account  of 
prompt  payment,  we  think  the  fiust  does  not  vaiy  or  affect 
the  price  of  the  article,  as  stated  in  the  invoice*  It  relates 
simply  to  the  mode  of  pavment,  which  may.  if  observed, 
operate  as  a  satisfiu^tion  or  tne  price  to  be  paid  by  the  accept- 
ance of  a  less  sum. 

We  think  the  ruling  of  the  court  below  right,  and  that  the 
judgment  should  be  idSrmed. 
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Obadiah  H.  Platt,  PLAomn  nr  Ebkob,  v.  OHAUHcir  Sm- 

BOMB. 


Tha  competent  ptrtiM  to  Agree  that  e  eeee  tbell  be  eetfled,  end  the  writ  of 

diiBiiieed,  are  ntoallj  the  partiee  npon  the  reoord.  If  either  of  them  haa  aa- 
iigned  hia  intereat,  and  it  be  made  known  to  the  conr^  the  intereat  of  each 
aaaiaiee  would  be  protected. 

Bat  where  there  waa  a  Judgment  for  coata  in  the  conrt  below,  and  the  attonex 
claimed  to  haTe  a  lien  npon  anch  judgment  for  hia  fcea,  it  ia  not  a  anilicient  rea- 
aon  tog  thia  conrt  to  prerent  the  partiea  from  agreeing  to  diamiaa  the  caae. 

This  caae  was  brondit  up^  by  writ  of  error,  from  the  Circuit 
Court  of  the  United  States  for  the  southern  district  of  New 
York. 

Mr.  OoBamerj  counsel  for  the  plaintiff  in  error,  moved  that 
the  writ  of  error  be  dismissed,  and  in  support  tibereof  filed  the 
following  paper,  viz : 

^*  This  cause,  which  is  now  pending,  on  writ  of  error,  from 
Ihe  United  Sta^  Circuit  Court  of  I^w  York,  is  hereby  set- 
tled and  discontinued  hv  mutual  consent,  each  party  to  pav 
Iheir  own  cost,  and  satisniction  is  hereby  acknomedged  or  au 
ckams  and  demands  between  the  parties  hereto. 

''Dated  Waterbury,  December  20, 1856. 

''  CHAUHCKr  JlBOMI. 

•«  O.  H.  Platt/' 

On  the  24th  of  December,  it  was  dismissed. 

On  the  dth  of  January,  1857)  Mr.  JFbHer^  counsel  for  Jerome, 
moved  to  set  aside  the  order  of  dismissal,  and  reinstate  the  case 
mon  the  docket,  upon  the  ground  that  the  agreement  to  dis- 
miss was  made  by  ue  party  himself  when  he  was  represented 
by  counsel  in  court;  and  uiat  Jerome  had  become  insolvent, 
whereby  all  his  interest,  which  was  only  for  costs,  had  passed 
to  his  assignee.  Bv  dismissing  the  wnt  of  error,  the  hen  of 
defendant's  counsel  for  fees,  in  uiis  court  and  in  the  conrt  be- 
low, would  be  lost 

This  motion  was  argued  hj  Mr.  Foster  in  support  thereof 
ttnd  by  Mr.  CklQanur  in  opposition  .thereto. 

Mr.  Justice  NELSON  delivered  llie  opinion  of  the  court 
This  is  a  motion,  on  behalf  of  the*  attorney  for  the  defendant 
in  error,  to  restore  the  cause  on  the  docket^  which  has  been 
dismissed  upon  a  stipulation  of  a  settiement  betwMu  the  par- 
ties. The  judgment  was  for  the  defendant^  JeroiM,  in  the 
court  below,  for  costs  o^suit,  upon  which  the  plaintiff  took  out 
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•  writ  of  eiTor.    The  attorney  chdms  that  he  had  a  lien  on  the 
judgment  for  hia  ooets. 

It  ia  qnite  dear  that  he  can  have  no  lien  for  an^  coats  in  ih£a 
courts  aa  none  have  been  recovered  against  theplamtiff  in  eiror. 
The  amt  is  still  pending;  and  as  to  the  question  of  the  dis- 
missal of  the  wri^  the  court  looks  no  fbrther  than  to  see  that 
the  ^[^plication  for  the  dismissal  is  made  by  the  competent  par- 
tiesL  wnich  are  usually  the  parties  to  the  record.  jSo  doubts 
if  either  parly  had  assigned  nis  interest  to  a  third  person,  by 
which  such  third  person  had  become  possessed  of  the  ben^dal 
interest,  and  the  party  to  the  record  merely  nominal,  the 
coiv^  would  protect  such  interest,  and  give  him  tiie  control  of 
the  suit  As  in  the  present  case,  if  the  iq[>plication  had  been 
made  by  the  insolvent  assignee  of  Jerome,  and  he  had  shown 
that  he  had  succeeded  to  the  interest  of  the  insolvent,  the  court 
mijriit  protect  his  rights. 

The  attorney,  however,  even  if  he  has  a  lien  on  the  jucif 
ment,  according  to  the  course  of  oroceedings  in  the  court  whei;^ 
it  was  recovered,  stands  in  a  dimrent  situation.     He  is  no^a 
party  to  the  suit,  nor  does  he  stand  in  the  place  of  the  pat^jby 
m  interest.     He  is  in  no  way  responsible  for  the  costs  oS'tbei 


proceedings,  and  to  permit  him  to  control  them  would;,  in 
effoct,  be  comi>elling  the  client  to  carry  on  the  litiffati(m*  at  his. 
own  expense,  simply  for  the  contingent  benefit  of  vot%  attcuniey^ 
We  tnink,  therefore,  tiiat  this  cause  has  been  dismissed  from 
the  docket  by  the  competent  parties,  for  aught  that  appears 
before  us,  and  that  the  motion  to  restore  it  should,  bo  domed. 


Thb  IJnitbd  Statxs,  PiiAiHTms,  V.  The  Csm  Bakx  or  Co- 
lumbus. 

Witan  a  quMlioA  mm  eertified  from  the  Clrciiit  Conrl  to^ttaii  eowrt|  rii:  wb«tlier 
a  eerUlB  totter,  written  bjr  the  eeehler  of  e  beak  without  the  kaowledce  of  the 
direetoty,  though  eopled  at  the  time  of  iti  date  la  the  l#tter-book  of  the  ^^"V. 
wai  a  togal  and  Telid  aet  of  aathori^;  and  the  Neotdmflbrded  do  eridenee  rel- 
•fant  to  the  aeti  and  anthori^  of  the  eaahier^er  te.the  praetlee  of  the  ^^y 
in  ratiiyinf  or  v^eeting  eimilar  acti,  this  cowt  eanaot  anewer  the  qnettfon,  and 
the  ease  most  be  remanded  to  the  Circoit  Conrt^^to  lit^  tried  jn  th(9  nsoal  menner. 

Tns  case  came  up  on  a  certificate  of  division  in  opinion,be- 
tween  the  judges  ofthe  Circuit  Court  of  the  XTliitecl  States  for 
the  southern  district  of  Ohio. 

The  caae  is  stated  in  tiie  opmibn  ofthe  court;. 

It  was  aigued  br  Mr.  CSuk^  (Attorney  General)  fi»r  the 
United  States,  and  dj  Ifr.  SUmMrrytor  the  dedfendant 
▼OL.  XIX.  25 
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Mr.  Justice  DANIEL  delivered  the  opinion  of  ihe  conrL 

Tliis  canse  is  bronght  before  us  npon  a  certificate  of  adiviih 
ion  of  opinion  between  the  jndMe  of  the  Oireoit  Oonrt  of  the 
United  States  for  the  southern  district  of  Ohio. 

The  United  States  instituted  their  action  of  assunrosit  against 
the  defendants,  for  the  recoveiy  of  a  sum  of  monejr,  bying  their 
damages  at  two  hundred  thousand  dollars.  . 

The  declaration  consisted  of  two  counts.  The  first  was  upon 
an  alleged  agreement  between  the  United  States  and  Ihe  City 
Bank  of  CoIumbuSy  whereby  the  latter,  on  the  Ist  day  of  No- 
vember, 1850,  contracted  and  undertook  to  transfer  for  the 
plaantifb  the  sum  of  one  hundred  thousand  dollars,  the  money 
of  the  plaintifSs,  from  the  dly  of  New  York  to  the  city  df  New 
'Orleans,  and  to  deposit  the  same  at  the  latter  place,  in  the 
treasury  of  the  United  States,  by  the  Ist  day  of  January,  1851, 
free  of  charge. 

In  this  count,  the  receipt  of  the  money  by  the  bank,  viz:  one 
hundred  thousand  dollars,  for  the  purposes  stated,  the  feilure  to 
make  the  transfer  and  deposit  in  conformity  with  the  ame- 
ment,  the  conversion  of  the  money  so  received  by  the  bamc  to 
its  own  use,  are  all  expressly  averred. 

The  second  count  was  the  common  m&U^oto  aamoMpmt  iar 
money  had  and  received  to  the  plaintifis*  use.  Upon  the  trial 
before  jhe  jury  o^  the  issues  joined  by  the  parties,  at  the  Octo- 
ber term  of  the  Circuit  Court,  in  the  year  1856,  the  plaintiflh^ 
in  order  to  establish  the  alleged  agreement  and  undertaking 
on  the  part  of  the  bank,  gave  in  evidence  the  following  papers, 
vhs: 

First,  a  letter  from  Thomas  Moodie,  cashier  of  the  City 
Bank  of  Columbus,  in  these  words : 

"  Crrr  Bakk  oy  Coluhbus, 

.  QOumbuSy  Okbj  October  26, 1850. 
*^J3bn.  Thomas  Oorum^ 

Secretary  of  the  Tnaxwy^  Waehmgion  diy. 

<^8ib:  The  bearer.  Col.  William  Miner,  a  duiector  of  this 
bank,  is  authorized,  on  behalf  of  this  institution,  to  make  pro- 
posals for  the  purchase  of  United  States  stocks  to  the  amount 
of  one  hundred  thousand  dollars.  Any  arrangement  he  may 
make  will  be  recognised  and  fully  carried  out  by  this  bank. 
He  is  also  authorized,  if  consistent  with  the  rules  of  the  Treas- 
uiy  Department^  to  contract  on  behalf  of  ihis  institution  for 
tiie  transfer  of  money  from  the  East  to  the  South  or  West,  for 
the  Oovemment. 

<<I  have  the  honor  to  be,  sir,  your  obedient  servant, 

^^  Thomas  Moodib,  '^-^•—  " 
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SeoondL  The  following  contract: 

*<  W.  Cett,  Hcvemher  1,  I860, 

<<Thi8  will  certify  that  I  have  contracted  with  the  United 
States  Treasoiy,  as  the  agent  of  the  City  Bank  of  OohmJras, 
to  transfer  $100,000  from  Kew  York  to  New  Orleans,  to  be 
deposited  in  the  treasury  at  the  latter-named  dly  by  the  first 
day  of  January,  1861,  fiee  of  charge.  I  have,  in  pniroance  of 
said  contract,  ^s  day  received  a  draft  in  mj  own  name  for 
$100,000  on  the  United  States  Treasoiy  at  New  York  ,ci1y, 
which  is  to  be  accounted  for  on  said  contract 

«  WiiLiAii  Mnmu" 

<<Upon  the  production  of  these  papers,  and  proof  of  their  ex- 
ecution, and  farther  proof  that  said  letter  was  the  act  of  said 
cashier  alone,  without  the  knowledge  or  sanction  of  the  direc- 
tory of  said  bank,  before,  at  the  time  o^  or  subsequent  there- 
to, but  was  copied  in  the  letter-book  of  the  bank  at  the  time 
of  its  execution,  a  question  arose  as  to  the  validity  thereof 
upon  which  question  the  judges  of  this  court  were  divided  in 
opinion.  It  is  therefore,  b^  the  request  of  both  the  parties, 
hereby  ordered,  that  the  said  question  be  certified  to  the  Su- 
preme Court  of  the  United  States  that  is  to  say,  'Do  said 
papers,  so  made,  constitute  a  valid  contract  between  the  par- 
ties to  this  suit?'  It  was  agreed  that  tiie  defendant  is  an  in- 
dependent bank  under  the  act  of  the  General  Assembly  of  the 
State  of  Ohio  of  184i-'6,  to  incoitK>rate  the  State  Bank  of  Ohio 
and  other  banking  companies. 

<<  Wechesdm,  Novmber  88, 1866. 

(GKgned)  «<  Johh  MoLxAir.  XSetO.! 

•^H.  H.  LiAvm.  \SmLY 


In  ccmsidering  this  certificate  of  divimon,  and  the  inquiry  it 
pip>pounds,  an  insuperable  difficulty  is  perodved,  arising  fifom 
the  Mrtial  and  imperfect  form  in  whi<m  the  fecto  assumed  as 
the  roundation  of  the  inquiry  are  presented,  and  fbom  the  ob- 
vious absence  of  fects  and  dronmstances  pertinent  to  the  case, 
and  bv  which,  if  disclosed,  its  complexion  might  be  entirely 
controlled. 

This  court  is  asked  to  say,  whether  the  above-dted  letter  of 
the  cashier  of  the  City  Bank  of  Columbus,  written  without  the 
knowledge  of  the  directoiy,  thoush  copied  at  tiie  time  of  its 
date  in  ue  letter-book  of  the  baouK^  was  a  l^pal  and  valid  act 
and  authority. 

Kow,  it  must  be  obvious  that  the  legality  or  validity  of  the 
letter  of  the  cashier,  and  his  authority  to  write  that  letter,  do 
not  depend  solely  and  necessarily  upon  the  feet  otknmoUig^jii 
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the  directory  at  the  lime  of  writinp  that  letter,  nor  on  Hiat  of 
express  direction  or  permission  given  at  the  time  of  its  com* 
position.  The  letter  might  have  been  le^^  and  yalid  in  the 
absence  of  either  such  knowledge  or  direction^  or  of  both. 

The  powers  of  tbe  cashier  of  a  bank  are  such  as  are  incident, 
to,  and  implied  in,  his  official  character,  as  generally  under- 
stood, as  cash  keeper,  cash  receiver,  or  pay^r,  as  negotiator 
and  correspondent  for  the  corporation,  or  as  agent  for  various 
acts  that  are  necessary  and  appropriate  to  the  functions  of  such 
an  officer,  and  inseparable  mm  the  operations  of  the  bank; 
or  those  powers  and  duties  may  be  created  by  a  jgeneral  or 
roedal  authorily  declared  in  the  charter  or  in  the  bv-laws  of 
tne  corporation.  It  would  seem,  inconsistent  with  tnese  con- 
siderations to  determine  upon  an  isolated  fitct  or  act  of  the 
cashier,  not  absolutely  irreconcilable  with  the  customaiy  func- 
tions of  such  an  officer,  as  beinff  decisive  of  his  capacities  and 
duties ;  and  this^  irrespective  of  reference  or  ina  uiiy  as  to  tiie 
powers  with  which  he  mieht  have  been  dotheo,  but,  on  the 
contrary,  by  cutting  off  all  proofe  as  to  the  existence  of  any 
such  powers,  when  by  the  introduction  of  those  prooft  the 
competencv  of  siich  powers,  or  the  recognition  of  them  by  the 
bank,  mignt  perhaps  have  been  shown. 

The  true  ^racter  of  this  cause  seems  not  to  have  been 
developed  before  the  Circuit  Court,  nor  is  it  made  apparent 
upon  me  certificate  now  before  this  court 

We  think  that  all  the  evidence  relevant  to  the  acts  and 
authorily  of  the  cashier,  either  inherent  and  exerdsed  strictiy 
virtuie  ojpmy  or  as  an  a^nt,  ffeneral  or  special,  of  the  ban^ 
under  either  the  authority  ot  its  charter  or  its  by-laws,  and 
proof,  if  any,  of  the  ratification  or  rejection  by  the  bank  of  this 
or  of  similar  acts  of  the  cashier,  should  have  been  fully  brouriit 
out»  to  be  passed  upon  bv  the  jury  xmder  instructions  firom  the 
court,  or  in  the  m<Kle  of  a  certificate  of  division,  in  the  event 
of  a  disagreement  between  the  jud^^es.  This  court,  therefore, 
refbsinff  to  respond  upon  the  ouestiQu,  as  propounded  to  them 
upon  the  certincate  from  the  Circuit  Court,  remands  this  case 
to  that  court  for  triaL 


Pajuck  Buejub^  PiADmrt  nr  Ebbob,  v.  Williax  9.  GAom 

Aim  Wm,*  SI  AL. 

Where  &  pertj  bxonght  ea  cjeetment  la  a  State  covrty  foaadlag  hli  title  apoa 
docaneata ahowiag aiettlemeat dalm  aader  the Jawe  of  the  Vaited  Statcfi  aad 
the  Sapreme  Coari  of  the  Stote  decided  ia  iktor  of  that  title,  the  wpoelle  paitj 
eeaaot  briag  the  caee  to  .this  c<tart  aader  the  S6th  eectioa  of  the  jadidaiy  act 

Ihif  eoart  hae  no  Jarledictioa  oyer  each  a  ceje. 
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This  case  was  brought  up  from  the  Supreme  Oourt  of  the 
State  of  Arkanaafl,  by  a  wnt  of  error  issued  under  the  twenty- 
fifth  seodon  of  the  judiciary  act 

The  case  is  stated  in  the  opinion  of  the  court 

It  was  argued  b^  Mr.  Lawrence  for  the  defendants  in  errori 
no  counsel  appearing  for  the  plaintiff  in  error. 

Mr.  Chief  Justice  TJlSEY  delivered  the  opinion  of  the 
court 

This  is  a  writ  of  error  to  the  Sunreme  Court  of  the  State  of 
Arkansas.  A  brief  summary  of  tne  case  will  be  sufficient  to 
show  that  this  court  have  no  iurisdiction. 

The  ddfondants  in  error,  who  were  the  plaintiffi  in  the  court 
below,  brought  their^  action  of  ejectment  in  the  State  court  to 
recover  certain  premises  described  in  the  declaration. 

By  a  statute  of  Arkansas,  a  party  may  maintain  an  eject- 
ment upon  an  equitable  titie.  And  the  defendants  in  error, 
in  order  to  show  such  a  titie  in  themselves,  offered  in  evidence' 
certain  documents  tending  to  prove  that  a  certain  Ludovicus 
Belding  had,  by  settiement  in  1829,  acquired  a  nre-empticm 
right  to  the  land  in  question,  and  that  they  are  nis  heirs  at 
law,  and  have  paid  to  the  proper  officer  the  price  fixed  by  the 
Government 

The  plaintiff  in  error  offered  no  evidence  of  titie  in  himselfy 
althoum  he  was  in  possession  of  the  land.  And  at  the  trial, 
the  d^endants  in  error  asked  the  court  to  instruct  the  jury 
that  the  papers  and  documents  read  in  eridence  hj  them  were 
sufficient  to  maintain  the  action,  if  the  defendant  in  error  was 
in  possession  of  any  part  of  the  land  at  the  commencement  of 
the  suit,  and  also  that  they  were  entitied  to  recover,  by  way 
of  damages,  reasonable  rents  and  profits. 

The  pudntiff  in  error^  on  his  part,  asked  the  court  to  instruct 
the  juiy  that  the  certificates  and  documents  offered  by  the 
defendants  in  error  were  void,  and  conferred  no  titie  to  the 
premises. 

This  is  the  substance  of  the  instructions  asked  for  by  the 
respective  parties,  although  drawn  out  at  greater  length,  and 
shows  the  questions  presented  for  the  decision  of  the  court 
The  court  eave  tiie  instructions  asked  for  by  the  defendants 
in  error,  and  refused  those  reouested  by  the  plaintiff 

Under  these  instructions,  the  lury  round  a  verdict  in  fiivor 
of  the  defendants  in  error,  and  a  judgment  was  entered  accord- 
ingly, which  was  afterwards  affirmed  in  the  Supreme  Court 
01  tne  State;  and  upon  that  judgment,  this  writ  of  error  was 
brought 
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It  flgPfara,  th^refoie,  that  no  right  was  claimed  by  the 
jdaintis  in  error  nnder  sa^  act  of  CongresB,  or  under  any 
authority  derived  from  the  united  States.  He  merely  objected 
to  the  yalidily  of  the  title  claimed  hv  the  defendants  in  error. 
As  the  case  ^>pearB  on  the  record,  ne  was  a  mere  trespasser, 
holding  possession  in  opposition  to  a  title  claimed  xmaeit  the 
XTniteaDtates.  The  decision  of  the  State  court  in  ^vor  of  the 
title  thus  claimed  by  the  defendants  in  error  can  certainly  ffive 
Hie  plaintiff  no  rignt  to  bring  tiiis  writ  under  the  twen^*nfth 
section  of  the  act  of  1789.  He  claimed  no  ri^ht  under  the 
TTnited  States,  and  consequentiy  can  have  no  roundation  for 
his  writ  of  error. 

The  case  cannot  be  distingiiished  from  that  of  Fulton  and 
others  V.  McAfB^  (16  Pet,  149,)  and  the  writ  must  be 
dismissed  for  want  of  jurisdiction. 


OBOBOB  BI7LKLB7,  PlAIHTIFV  IB  EbBOB,  V.  ChBISTIAH'HoKOLD. 

The  latw  of  Lonliliiia  impotM  on  tht  Mflor  the  obligation  of  waimntlng  the  tUur 
■old  agnlnft  iti  hidden  defect  wUeh  tie  thoee  irliidi  oonld  not  be  dieoorefed 
bj  liBvle  inipeetien;  and  tiie  porchaecr  nuy  ration  ^  thing  add,  and  hvn  aa 
notion  Ibr  lednetion  of  the  price  brreaaon  or  the  difflvence  in  Talne  between  the 
thing  aa  waixanted  and  aa  it  vaa  m  flMt 

WlMva  n  Teaaal  waa  pofohaaed,  whidi  iraa  then  partlj  laden  aa  a  general  ihi^  fiir 
aa  ontwaid  fisieign  Tojage,  and  altar  die  went  to  aea  ahe  waa  finind  to  be  nnaea- 
^ortbjiand  had  to  return,  the  delbeta  were  hidden  delbeti,  nnder  the  above  law. 

A  feaed  u  indnded  within  the  terma  of  the  law. 

The  pnrdbaaer  waa  not  bound  to  renonnee  the  TeeaeL  This  priTOege  ia  prorided 
Sir  in  another  and  diatinot  arttde  of  the  eode. 

fhe  eontnet  mnat  be  governed  bj  the  lawa  of  Looiaiana,  where  It  waa  made  and 
peiluiuied* 

floeh  a  aale  ia  not  goremed'bj  the  generd  eommerdd  law,  bet  bj  the  dvU  code 

of  IiOT*ff*«"»^ 

This  case  was  brought  up,  by  writ  of  error,  from  the  Circuit 
Court  of  the  TTnited  States  for  the  eastern  oistrict  of  Louisir 

The  case  is  stated  in  the  opinion  of  the  court 

It. was  ta^ed  by  Mr.  Tmflor  for  the  plaintiff  in  error,  and 
by  Mr.  Bergamin  for  the  defendant. 


Mr.  Tojfhr  contended  that,  if  the  law  of  Louisiana  governed, 
there  was  error,  because— 

1.  The  defect  iu  the  ship  war^  an  apparent  defect,  in  the 
legal  sense  of  the  term,  the  existence  of  which  imposed  no 
responsibility  on  the  vendor. 

2.  Becailse  the  obligation  of  warranty^  implied  in  sales  of 
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does  not  extend  to  cases  of  decaji  to  which  they  are, 
from  their  nature,  liable. 

8.  The  defendant  in  error,  by  fisdling  to  offer  to  j^lace  the 
defendant  in  the  court  below  in  the  position  he  was  m  before 
the  sale,  by  tendering  back  the  ship,  ftc.,  lost  all  ririit  to  main- 
tain his  action  in  recQdbition  or  in  diminution  of  the  price. 

He  contended,  also,  that  the  case  was  not  flovemed  by  the  law 
of  Louisiana,  but  by  the  la^  of  New  York,  ^ere  the  vendor  had 
domicil,  or  by  the  commerdallaw  of  the  United  States. 


Mr.  Justice  UUJbCTiS  delivered  the  opinion  of  the  court 

The  defendant  in  error  brought  his  action  in  the  Circuit 
Court  of  the  United  States  for  the  eastern  district  of  Louisi- 
ana, founded  on  the  allegations,  that  he  purchased  at  ITew 
Orleans,  of  the  plaintiff  in  error  and  others,  a  vessel  called  tiie 
Ashland,  for  tiie  sum  of  $27,500;  that  the  vessel  was  then  parti^ 
laden  as  a  general  ship  for  an  outward  foreign  voyage,  and  it 
was  aneed  the  purchaser  should  take  on  himself  the  expenses 
and  Mvantages  of  that  condition  of  the  vessel ;  that,  accord- 
ingly, the  cargo  was  completed  and  the  vessel  went  to  sea,  but 
was  found  to  be  unseaworthy,  returned  to  New  Orleans,  the 
cargo  was  removed,'  and  the  hull  examined  and  ascertained  to 
be  so  decayed  and  rotten  as  to  be  of  no  value  without  very 
extensive  and  costiv  repairs.  The  court  found  these  fects 
proved,  and  allowed  to  the  plaintiff  below  damages  equal  to 
the  difference  between  the  price  paid  and  the  actual  value  of 
the  vessel,  adding  the  expenses  or  the  vessel  and  cargo,,  incur- 
red by  the  plaintiff  below  by  reason  of  the  sale. 

The  petition  averred  a  fraudulent  concealment  by  the  vend- 
ors of  the  defects  of  the  vessel,  but  tiie  court  found  this  not 
proved. 

The  law  of  Louisiana  imposes  on  the  seller  the  obligation 
of  warranting  the  thing  sold  acainst  its  hidden  defects.  (Civ. 
Code,  arts.  2,450, 2,451.)  Hidden  defects  are  those  which  could 
not  be  discovered  bv  simple  inspection.  (Civ.  Code,  art  2,497.') 
In  case  the  seller  desires  to  rescind  the  contract  by  reason  or 
the  breach  of  sucha  warranty,  he  may  do  so  by  an  action  of 
redhibition.  But  he  may  also  retain  the  thing  sold,  and  have 
an  action  for  reduction  of  the  price  by  reason  of  tiie  differen6e 
in  value  between  the  thing  as  warranted  and  as  it  was  in  foot 
(Civ.  Code,  arts.  2,519,  2,520.)  And  in  this  action  only  such 
%  part  of  the  price  as  will  indemnify  the  vendee  for  tibe  diflfor- 
ence  between  the  value  of  the  thing  as  warranted  and  the  thing 
actually  sold,  toother  with  the  expenses  incun^  on  the  thing, 
after  deducting  its  fruits,  can  be  recovered.  (Civ.  Code,  arts. 
2,522,  2,509.) 
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The  Circuit  Court  appears  to  have  strictly  puBued  theae 
rales  in  framing  its  judgment , 

But  it  is  insisted  the  defects  were  apparent,  and  not  hidden 
defects.  We  do  not  think  so.  Certaml^  they  were  discover- 
able,  but  not  on  what  the  code  terms  simple  inspection.  It 
was  necessary  to  strip  or  bore  the  vessel,  to  ascertain  the  state 
of  its  frame ;  and  this,  we  think,  the  vendee  was  not  bound  to 
do  under  the  law  of  Louisiana. 

It  is  further  areaed  that  the  implied  warranty  does  not  ex- 
tend to  the  soundness  of  a  vessel,  oecause  it  is  known  to  all, 
that,  from  the  nature  of  the  thing,  it  must  decay,  and  the  pur- 
chaser may  be  considered  as  knowing  this,  and  making  allow- 
ance therefor  in  Hie  price.  It  is  true  that  vessels  must,  after 
some  time,  decay;  and  it  is  also  true  that  most  subjects  of  sale 
nrast  at  some  time  becomp  of  less  or  of  no  value.  But  it  is 
not  true  that  vessels  eiroosed  to  sale  are  generally  unsound 
and  unseaworthy.  The  buyer  has  no  notice,  fit>m  the  nature 
of  the  article,  tnat  any  particular  vessel  offered  to  be  sold  is 
unseaworthv  by  reason  of  the  decayed  state  of  that  part  of  its 
frame  whicn  is  concealed  from  sight  We  do  not  percdve, 
therefore,  why  any  different  rule  should  be  applicable  to  ves- 
sels, from  that  applied  to  most  other  subjects  of  sale.  (See  De 
Annas  r.  Gray  et  ^.,  10  Louis.  R,  575J 

Another  objection  is,  that  the  plaintiff  below  did  not  offer  to 
restore  the  vessel.  But  this  proceeds  on  a  misapprehension 
of  the  nature  of  the  remedy.  Iji  an  action  of  redhioition,  such 
an  offer  would  be  necessaiy.  Here,  the  contract  Ib  to  stand 
unrescinded,  and  the  buyer  retains  the  thin^,  the  price  only 
being  lessened  as  much  as  is  necessary  to  do  justice. 

It  was  also  argued  that  this  contract  was  not  to  be  governed 
by  the  laws  of  Louisiana,  but  by  the  laws  of  New  Yon^  where 
the  vendors  resided.  But  the  contract  was  made  and  per- 
formed in  Louisiana,  and  must  be  governed  by  its  laws. 
(Boyle  V.  Zacharie,  6  reters,  685;  Cox  v.  United  States,  6  Pe- 
ters, 172;  Bell  v.  Bruin,  1  How.,  169.) 

The  counsel  for  the  plaintiff  in  error  also  urged,  that  if  the 
law  of  Louisiana  ought  to  govern  the  contract,  that  law  was  to 
be  found,  not  in  the  civil  code  of  that  State,  but  in  the  general 
commercial  law  of  the  country.  Without  pausing,  upon  the 
difBculties  which  otherwise  might  attend  this  proposition,  we 
think  it  sufficient  to  say^  that  we  -find  the  snbject^<»  sal^  witii 
the oblimtions  which  atte&d  then^, x^gulated  by  thecitil  code 
of -Louisiana^  and  we  see  no  sound  reason  why  sales  of  vessels 
are  not  withhi  those  lawiEi.' 

The  judgment  of  the  Circuit  Court  is  affirmed. 
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LathkopL.  Stubgis,  Flaxstifw  in  Ereob,  v.  Chribtiak  Honold. 

TIm  A&ddon,  in  the  preoediag  caae  tfAin  ftlBmatd. 

TmSy  like  the  preceding  case,  of  which  it  constiitated  a 
branch,  was  brounit  up,  by  writ  of  error,  from  the  Circuit 
Court  of  die  Unit^  States  for  the  eastern  district  of  Louisiana. 

It  was  rimilar  in  all  respMSCts  to  the  preceding  case,  except 
that  Honold  purchased  five-sixteenths  of  the  ship  from  Stums, 
and  four-sixteenths  from  Bulkley.  The  two  cases  proceeded 
through  the  courts  pari  passu,  ana  were  aigued  together  in  tlds 
court 

Mr.  Justice  CUBTIS  delivered  the  opinion  of  the  court 
This  case  depends  on  the  same  fiEtcts  and  principles  as  the 

preceding  case,  and  the  judgment  of  the  Circuit  Court  therein 

18  affirmed. 


Drxd  Soott,  PLAiRTin  IN  Ebbob,  v.  Johh  F.  a.  Sahdtobd. 


1.  Upon  ft  writ  of  enor  to  %  CSreiiit  Oovrt  of  tho  Unitad  StatM,  ilio  ttaaaciipt  of 
tho  reeofd  of  all  the  prooeediagi  in  tho  com  li  branght  bofoio  tfaii  oonrt,  aiid  li 
opon  to  Iti  inqpoetioii  and  reriiioa. 

%,  Whoa  ft  pl«ft  to  the  Jnriedietioii,  In  ftbetemeat,  li  OTemiled  bj  the  oonrt  upon 
dnumer.  tad  the  defeadftat.pleftde  hi  her,  end  npon  theee  pleee  the  flnel  l«df-« 
meat  of  the  oovrt  is  In  hie  frror— if  the  pkiiitiirbriiigi  ft  writ  of  error,  the  Jndg^ 
meat  of  the  oovrt  vpoa  the  plea  ia  ebfttemeat  ie  befoe  thli  eonrt,  althovgh  it 
waa  ia  Hwmt  of  the  plaiatilF-HUid  if  the  oovrt  erred  in  orenvliag  it,.the  Jvdgmeat 
matt  be  reveteed,  aad  a  maadete  iitved  to  the  Gireait  Oovrt  to  dlfaiiet  the  eaeo 
fn  waat  of  Jvriedietioa. 

8.  Ia  the  Cirevit  Goarti  of  the  Uaited  States,  the  record  mnit  ihow  tliftt  the  caee 
if  oae  ia  wliieh,  b j  the  Ooaatitotioa  and  lawa  of  the  Uafted  Slatee,  the  eoart  had 
JariadietioD— 4Mid  if  this  does  aot  appear,  and  the  eoart  gitee  jvdgmeat  either 
for  plftiatilf  or  defeadaat,  it  ii  eiror,  aad  the  Jvdgmeat  mait  be  reweed  br  thla 
oovrt— aad  the  parties  eaaaot  bj  eooseat  waiTV  the  ol^eetioa  to  the  Jvrisdiotioii 
of  the  Cirevit  Covrt. 

4.  A  free  aegro  of  the  Afrieaa  raee,  whoee  aaeestors  were  biovght  to  this  oovatqr 
aad  sold  as  slaTcs,  is  aot  a  ''citisea"  withia  the  miraaing  of  the  Coastltvtloii  of 
tae  Uaited  States. 

6.  Whoa  the  Goastitatioa  was  adopted,  tl^j  were  aot  reprded  ia  aiijof  the  States 
as  members  of  the  commvaitj  which  eoastitated  the  State,  aad  were  not  vam- 
iMred  among  its  "people  or  citlseas."  Ooaseqventlj,  the  special  ri|^ts  imd 
inmianities  gaaroataed  to  citlseas  do  aot  t^plj  to  theai.  And  not  belag  "dtl- 
aens"  withia  the  meaaiag  of  the  Goastitatioa,  th«r  are  not  entitled  to  sve  In 
that  character  la  a  covrt  of  the  Uaited  States,  and  the  GIrBvit  Govrt  has  not 
}vrisdictlov  in  snch  a  salt. 

g.  The  oal J  two  davses  la  the  Goastitatioa  which  point  to  this  raoe,  treat  them  oa 
persoas  wlumi  It  was  morall j  lawftil  to  deal  ia  as  aMdes  of  ptopettj  and  to 
hold  as  slates. 

y.'Wnce  the  adoption  of  the  GoastUatloa  of  the  United  Stales,  no  State  eaa  bf^MJ 
mbseqvent  law  awke  a  foielgasr  or  waj  other  description  of  penons  eHlasni  of 
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the  TTnitod  Sutei,  nor  entida  Ui«m  to  the  ri|^ti  and  prtrilegw  Mcnred  to  citl- 
MU  bj  thAt  inttroment. 

8.  A  State,  bj  its  lawi  poMad  aineo  tha  adoption  of  tha  Oonatitation,  ntaT  pvt  a 
foraignar  or  aaj  other  deacription  of  perabna  upon  a  fboting  with  ita  own  dthNniy 
aa  to  all  the  righta  and  priillagaa  aqioyed  bj  them  within  ita  dominion  and  bj 
Ita  lawa.  Bnt  thai  will  not  make  him  a  cttisen  of  the  United  Statea,  nor  entltla 
him  to  ana  in  ita  oonrta,  nor  to  anj  of  the  priTilegea  and  immnnitiea  of  a  citisan 
in  another  State. 

9.  The  change  in  pnblie  opinion  and  feeling  in  relation  to  the  African  race,  which 
haa  taken  place  ainca  the  adoption  of  the  Conatitntlon,  cannot  change  ita  eon- 
atmction  and  meaning,  and  it  moat  be  conatmed  and  adminiatered  now  accord- 
ing  to  ita  tme  meaning  and  intention  when  it  waa  formed  and  adopted. 

10.  The  plaintiff  baring  admitted,  hj  hia  demnrrar  to  the  plea  in  abatement,  that 
hia  ancaaton  ware  Imported  from  Afrid^and  add  aa  alarea,  he  ia  not  a  dtiien 
of  the  State  of  Miaaoori  according  to  the  Conatitntlon  of  the  United  Statea,  and 
waa  not  entitled  to  ane  in  that  chmcter  in  the  Girenit  Court 

11.  Thia  being  the  caae,  the  Judgment  of  tha  oonrt  bdow,  in  IkTor  of  the  plaintiff 
on  the  plea  in  abatement,  waa  anroneonai 

XL 

1.  Bnt  if  the  plea  in  abatement  ia  not  brought  up  bj  thla  writ  of  error,  the  otjae* 
tion  to  the  dtiaenahip  of  the  plaintiff  ia  itUl  apparent  on  the  record,  aa  he  him- 
•df,  in  making  out  hia  caae,  atatas  that  he  ia  of  African  deacent,  waa  bom  a 
alaTe,  and  daSna  that  he  and  hia  ftunilj  became  entitled  to  freedom  br  bdng 
taken,  bj  thdr  owner,  to  reaide  in  a  Territoir  where  alarery  ia  prohibited  bj-aet 
of  Congiwa  and  that,  in  addition  to  thia  claim,  he  himadf  became  entitled  to 
freedom  bj  bdng  taken  to  Bock  laland,  in  the  State  of  nUnoia— and  bdng  frao 
when  he  waa  brought  back  to  Miaaouri,  he  waa  bj  the  lawa  of  that  State  a 
dtisen. 

3.  Iff  tharafbre,  tha  freta  ha  atatea  do  not  gf?a  him  or  hia  frunlljr  a  right  to  free- 
dom, the  plaintiff  ia  atlll  a  dare,  and  not  entitled  to  ane  aa  a  '<  dtiien,"  and  tiie 
Judgment  of  the  dreuit  Court  waa  arroneoua  on  that  ground  alao,  without  aoj 
nteanca  to  the  plea  in  abatement. 

&•  The  Circuit  Court  can  give  no  judgment  for  plaintiff  or  defendant  in  a  caae 
where  it  haa  not  Juriadietion,  no  matter  whether  there  be  a  plea  in  abatement 
or  not  And  unleia  it  appean  upon  the  Ace  of  tha  record,  when  brought  here 
1^  writ  of  error,  that  the  Circuit  Court  had'  Juriadietion,  the  Judgment  muat  ba 


The  caae  of  Capron  a.  Tan  Noordan  (2  Cranch,  126)  examined,  and  the  prindplea 
tliareli7  decided,  reaffirmed. 

4^  When  the  record,  aa  brought  hare  bj  writ  of  eiror,  doea  not  ahow  that  the  Clr- 
onit  Court  had  Juriadietion,  thia  court  haa  Juriadietion  to  rariae  and  correct  tha 
anor,  like  anj  other  error  in  the  court  bdow.  It  doea  not  and  cannot  diante 
tha  caae  for  want  of  Juriadietion  here;  for  that  would  leaTa  the  erroneoua  Jud|^ 
mant  of  the  court  bdow  in  ftill  force,  and  the  party  ii^ured  without  ramedj. 
But  it  muft  rararaa  the  Judgment,  and,  aa  In  anj  other  caae  of  rararad,  aend  a 
mandate  to  the  Oireuit  Court  to  conform  Ita  Judgment  to  the  opinion  of  thia 
oourt 

ft.  Tha  diiftranea  of  the  Juriadietion  in  thia  court  In  the  eaaaa  of  write  of  error  to 
State  eourta  and  to  CSreuit  Courta  of  tha  United  Statea,  pointed  out;  and  tha 
rfffrt^Vfff  made  aa  to  the  Juriadietion  of  thla  court  In  tha  latter  eaae^  bj  eonfoun^ 
ing  it  with  Ita  limited  Juriadietion  In  tha  former. 

C  tf  the  court  fararaea  a  Judgment  upon  the  ground  that  it  appeara  bj  a  partlen- 
-kr  part  of  the  reeord  that  the  Cinuit  Court  had  not  Juriadietion,  it  doea  not 
take  awaj  the  Juriadietion  of  thiA  court  to  aocamina  Into  and  e»raet„bj  a  !•• 
TVial  of  tha  Judgment,  anj  other  errora,  dther  aa  to  the  Juriadietion  or  any 
olk«r  matter,  where  fit  appean  from  other  parte  of  the  record  that  the  dreuH 
Oourt  had  flulen  into  error.  On  the  eontrarj.  it  la  the  dallj  and  fomHlar  prae- 
tlea  of  thia  court  to  rararaa  on  aareral  grounoa,  where  more  than  one  error  ap- 
pean to  hafu  bean  eammitled^   And  tha  error  of  a  Olienit  Court  In  iti  Jurladle- 
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tloii  itandt  on  the  Mine  gionnd,  and  li  to  be  treated  tn  the  Bune  manner  aa  an j 
other  error  upon  which  Its  judgment  ii  founded. 

7.  The  d^dalon,  therefore,  that  the  Judgment  of  the  Circnit  Ck>Qrt  upon  the  plea 
In  abatement  is  eironeoai,  ia  no  reason  whj  the  alleged  eiror  apparent  in  the 
exception  should  not  also  be  examined,  and  the  Judgment  rerersed  on  that 
nound  also.  If  it  discloses  a  want  of  Jurisdiction  in  the  Circuit  Court 

8.  It  is  often  the  dutj  of  this  court,  alter  having  decided  that  a  particular  decision 
of  the  Circuit  Court  was  erroneous,  to  examine  into  other  alleged  errors,  and  to 
correct  them  if  tl^j  are  found  to  exist  And  this  has  been  uniformlj  done  by 
this  court,  when  the  questions  are  in  anj  degree  connected  with  the  contvo- 
Tcnr,  and  the  sUence  of  the  court  might  create  doubts  whidi  would  lead  to 
fhrther  and  useless  litigation. 

m. 

1.  The  foots  upon  which  the  phdntiiT  reliei,  did  |kOt  glTb  him  his  freedom,  and 
make  him  a  dtisen  of  Ifissouri. 

5.  The  clause  in  the  Constitution  authorising  Congress  to  make  all  needfbl  rules 
and  regulations  for  the  goTcmment  of  the  territory  and  other  property  of  the 
United  States,  applies  only  to  territory  within  the  chartered  limits  of  some  one 
of  the  States  when  they  were  colonies  of  Great  Britain,  and  which  was  surren- 
dered by  the  British  Oovemment  to  the  old  Confoderat^on  of  the  States,  in  the 
treaty  of  peace.  It  does  not  apply  to  territory  acquired  by  the  present  Fedwal 
Goremment,  by  treaty  or  conquest,  from  a  foreign  nation. 

The  case  of  the  American  and  Ocean  Insurance  Companies  e.  Canter  (1  Petcn, 
611)  referred  to  and  examined,  showing  that  the  decision  in  this  case  is  not  In 
eoimict  with  that  opinion,  and  that  the  court  did  not,  in  the  case  referred  to, 
dedde  upon  the  construclion  of  the  clause  of  the  Constitution  abore  mentioned, 
because  the  case  before  them  did  not  make  it  heoessary  to  dedde  the  ques- 
tion. 

8.  The  United  States,  under  the  present  Constltation.  cannot  acquire  territory  to 
be  hdd  as  a  colony,  to  be  goTcmed  at  its  will  and  pleasure.  But  it  may  acquire 
territory  which,  at  the  time,  has  not  a  population  tnat  fits  It  to  become  a  Cftate^ 
and  may  goTem  it  as  a  Territory  until  It  has  a  population  which,  in  the  Judg- 
ment of  Congress,  entitles  it  to  be  admitted  as  a  State  of  the  Union. 

4.  During  the  time  it  remains  a  Territory,  Congress  may  legislate  over  it  within 
the  scope  of  its  constitutional  powers  in  relation  to  dtisens  of  the  United 
States — and  may  establish  a  Territorial  €k>Temment— and  the  form  of  this  load 
QoTemment  must  be  regulated  by  the  discretion  of  Congress  but  with  powers 
not  exceeding  thoee  whteh  Congress  Itsdf^  by  the  Constitution,  is  authorised  to 
exercise  orer  citisens  of  the  Umted  States,  in  respect  to  their  rights  of  persons 
or  rights  of  property. 

IV. 

1.  The  territory  thus  acquired,  is  acquired  by  the  people  of  the  United  States  for 
their  common  and  equal  benefit,  through  their  agent  and  trustee,  the  Federal 
GoTemment  Congress  can  exercise  no  power  orer  the  rights  of  persons  or 
property  of  a  dtisen  in  the  Territory  which  Is  prohibited  by  the  ConstlttttioB. 
The  Goremment  and  the  dtisen,  whenerer  the  Territory  Is  open  to  settlemeiit| 
both  enter  it  with  thdr  respectlTC  ria^ts  defined  and  limited  by  the  Constitution. 

8.  Congress  haTe  no  right  to  prohibit  the  dtisens  of  anr  particular  State  or  States 
firom  taking  up  thdr  home  there,  whUe  it  permits  dusens  of  other  States  to  do 
so.  Kor  has  it  a  right  to  glTe  pririleges  to  one  dass  of  dtisens  wlilch  It  refbsss 
to  another.  The  tnritory  Is  acquired  for  thdr  equal  and  conunon  benefit  and 
If  open  to  any.  It  must  be  open  to  all  upon  equal  and  the  same  tenns. 

8*  Brery  dtisen  has  a  right  to  take  with  him  into  the  Territory  any  artids  of 
prop^ty  which  the  Constitution  of  the  United  Sti^  recognises  as  property. 

4.  The  Constitution  of  the  United  States  recognises  dares  as  property,  and  pledges 
the  Federal  Qoremment  to  protect  it  And  Congress  cannot  exaidse  any  mors 
authority  oTsr  property  of  tnat  description  than  it  may  constitntionaUy  exsrdss 
orer  property  of  any  other  kind.  ^ 

6.  The  act  of  Congress,  therefore,  prohlUtlnff  *  dtisen  of  the  Unitsd  Stales  flon 
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taUnf  with  him  hit  iIatw  when  he  remoTet  to  th«  Turitoiy  i&  queitloii  to 
reside,  is  an  exereiec  of  authority  over  priTate  property  which  it  not  warranted 
hf  the  Conttitntion — and  the  removal  of  the  plaintiffl  1^  liit  owner,  to  thai 
TerriUny,  gave  liim  no  title  to  freedom. 

V. 

1.  The  plaintiff  himtelf  acquired  no  title  to  freedom  by  being  taken,  by  liit  owner, 
to  Bock  Itland,  in  nUnoU,  and  brought  back  to  Miatomi.  Thit  court  haj  here- 
tofore decided  that  the  «te<iit  or  condition  of  a  peraon  of  African  deeocnt  depend- 
ed on  the  lawi  of  the  State  in  which  he  resided. 

2.  It  hat  been  settled  by  the  decisions  of  the  highest  conrt  in  lOssonri,  thht,  by 
the  laws  of  that  State,  a  slave  does  not  become  entitled  to  his  freedom,  where 
the  owner  takes  him  to  reside  in  a  State  where  sla?eiy  is  not  permitted,  and 
afterwards  brings  him  back  to  Missouri. 

Ckmdusion.  It  follows  that  it  is  apparent  upon  the  record  that  the  court  below 
erred  in  ito  Judgment  on  the  plea  in  abatomentj  and  also  erred  in  |plTing  Judg^ 
ment  for  the  defendant,  when  the  exception  shows  that  the  plaintiff  was  not  a 
dtisen  of  the  United  Stetes.  And  as  the  Circuit  Court  had  no  jurisdiction, 
either  in  the  case  stated  in  the  plea  in  abatement,  or  in  the  one  steted  in  the 
exception,  ite  judgment  in  fiiTor  of  the  defendant  is  etroneous,-  and  must  be 
rerersed. 

This  case  was  brought  up,  by  writ  of  error,  from  the  Circuit 
Court  of  the  United  ^tea  for  the  district  of  Missouri. 

It  was  an  action  of  trespass  n  ei  amUs  instituted  in  the  Cir- 
cuit Court  by  Scott  against  Sandford. 

Prior  to  the  institution  of  the  present  suit,  an  action  was 
brought  by  Scott  for  his  freedom  in  the  Circuit  Court  of  St. 
Louis  county,  ^State  courti)  where  there  was  a  verdict  Bnd 
judgment  in  his  favor.  On  a  writ  of  error  to  the  Supreme 
Court  of  the  State,  the  Jud^ent  below  was  reversed,  and  the 
case  remanded  to  the  Circuit  Court,  where  it  was  continued  to 
await  the  decision  of  the  case  now  in  question. 

The  declaration  of  Scott  contained  three  counts:  one,  that 
Sandfoid  had  assaulted  the  plaintiff;  one,  that  he  had  assaulted 
Harriet  Scott,  his  wife;  and  one,  that  he  had  assaulted  Eliaa 
Scott  and  Lizzie  Scott,  his  children. 

Sandford  appeared,  and  filed  the  following  plea: 

Dud  Soon       1 

9.  IPbatoOsJMfdMoii^iiUanfrC. 

Jon  F.  A.  Saidfou).  J 

Apbil  Tbbx,  1854. 


And  the  said  John  F.  A.  Sandford,  in  his  own  proper  per- 
son, comes  and  says  that  this  court  oug;ht  not  to  have  or  take 
fiorther  cognizance  of  the  action  aforesaid,  because  he  says  that 
said  cause  of  action,  and  each  and  every  of  tiiem,  (if  anv  such 
have  accrued  to  the  said  Dred  Scott,)  accrued  to,  the  said  Dred 
Scott  out  of  tiie  jurisdiction  of  tins  court,  and  exclusively 
within  the  jurisdiction  of  the  courts  of  the  State  of  JMOssoun^ 
for  that,  to  wit:  the  said  plaintiff  Dred  Scott,  is  not  a  citizen 
of  the  State  of  Missouri,  as  alleged  in  his  declaration,  because 
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he  is  a  negro  of  Airican  descent;  his  ancestors  were  of  pure 
African  blood,  and  were  brought  into  this  country  and  sold  as 
negro  slaves,  and  this  the  said  Sandford  is  ready  to  veriffr. 
"Wnerefdre,  he  prays  judgment  whether  this  court  can  or  will 
lake  further  cognizance  of  the  action  aforesaid. 

John  F.  A.  Sandvobd. 

To  this  nlea  there  was  a  demurrer  in  the  usual  form,  which 
was  arguea  in  April,  1854,  when  the  court  gave  judgment  that 
the  demurrer  should  be  sustained. 

In  May,  1854,  the  defendant,  in  pursuance  of  an  lu^ement 
between  counsel,  and  with  the  leave  of  the  court,  pleaded  in 
bar  of  the  action : 

1.  Not  guilty. 

2.  That  the  plaintiff  was  a  negro  slave,  the  lawful  propertjr 
of  the  defendant,  and,  as  such,  the  defendant  gently  laid  his 
hands  upon  him,  and  thereby  had  only  restrained  him,  as  the 
defendant  had  a  right  to  do. 

8.  That  with  respect  to  the  wife  and  daughters  of  the  plain- 
tiff, in  the  second  and  third  counts  of  the  declaration  men* 
tioned,  the  defendant  ha^  iEus  to  them,  only  acted  in  the  same 
manner,  and  in  virtue  of  the  same  Icj^l  right. 

In  the  first  of  these  pleas,  the  plaintiff  joined  issue;  and  to 
the  second  and  third,  filed  replications  alleging  that  the  defend- 
ant, of  his  own  wrong  and  without  the  cause  lii  his  second  and 
third  pleas  alleged,  committed  the  trespasses,  &c. 

The  counsel  tiien  filed  the  following  agreed  statement. of 
£Eu;ts,  viz: 

In  the  year  1884,  the  plaintiff  was  k  negro  slave  belon^g 
to  Dr.  Emerson,  who  was  a  surgeon  in  the  army  of  the  Unitea 
States.  In  that  year,  1884,  said  Dr.  Eme^9on  took  the  plain- 
aS  from  the  State  of  Missouri  to  the  militarv  post  at  Kock 
Island,  in  the  State  of  Illinois,  and  held  himHhere  as  a  slave 
until  the  month  of  April  or  May,  1886.  At  the  time  last 
mentioned,  said  Dr.  Emerson  removed  the  plaintiff  .from  said 
military  post  at  Rock  Island  to  the  military  post  at  Fort 
Snelling,  situate  on  the  west  bank  of  the  Mississippi  river,  in 
tiie  Territory  known  as  Upper  Louisiana,  acquiinsd^  by  the 
United  States  of  France,  and  situate  north  of  the  latitude  of 
tlmlT-siz  degrees  thirty  minutes  north,  and  north  of  the  State 
of  Missouri.  Said  Dr.  Emerson  held  the  plaintiff  in  slaveiy 
at  said  Fort  Snelling,  from  said  last-mentioned  date  until  the 
year  1888. 

In  the  year  1835,  Harriet,  who  is  named  in  the  second  count 
of  the  plaintiff's  declaration,  was  the  negro  slave  of  Major 
Taliaferro,  who  belonged  ta  the  army  of  the  United  States. 


898  8UFBXMB  COURT. 

Buaman  m  nm  OumJ}      Dni  StoU  t.  fci  jfbrA 

In  Hiat  year,  1885,  said  Mayor  Taliaferro  took  aaid  Harriet  to 
aaid  Fort  Bnelling,  a  militaiy  port,  Bituated  aa  hereinbeforo 
stated,  and  kept  her  there  aa  .a  alave  until  the  year  1886,  and 
then  sold  ana  delivered  her  aa  a  dave  at  aaid  Fort  Snelling 
nnto  the  said  Dr.  Emerson  hereinbefore  named.  Said  Dr. 
Emerson  held  said  Harriet  in  slavenr  at  said  Fort  Bnellin^ 
nntn  the  year  1888. 

In  the  year  1886,  the  plaintiff  and  said  Harriet  at  said  Fort 
finellinff,  with  the  consent  of  said  Dr.  Emerson,  who  then 
daimea  to  be  their  master  and  owner,  intermairied,  and  took 
each  other  for  husband  and  wife.  Eliza  and  Lizzie,  named  in 
the  third  count  of  the  plaintiff's  declaration,  are  tiie  fruit  of 
that  marriage.  Eliza  is  about  fourteen  vears  old,  and  was 
bom  on  board  the  rteamboat  Gipeey,  north  of  the  north  line 
of  the  State  of  Missouri,  and  upon  the  river  MississippL 
Lizzie  is  about  seven  years  old,  ana  was  bom  in  the  State  of 
Ifissouri,  at  the  military  port  called  Jefferson  Barracks. 

In  the  year  1888,  said  Dr.  Emerson  leinoved  the  plaintiff 
and  said  Harrirt  and  their  said  daughter  Eliza,  from  said  Fort 
Snelling  to  the  State  of  Ifissouri,  where  they  have  ever  since 
resided. 

Before  the  commencement  of  this  suit,  said  Dr.  Emerson 
sold  and  conveyed  the  plaintiff  said  Harriet,  Eliza,  and  Lizae, 
to  the  defendant,  as  sbves,  and  the  defendant  has  ever  since 
daimed  to  hold  tnem  and  each  of  them  as  slaves. 

At  tiie  times  mentioned  in  the  plaintiff's  dedatetion,  the 
defendant,  clainunjo;  to  be  owner  as  aforesaid,  laid  his  mmda 
upon  said  plaintif^Haniet,  Eliza,  and  Lizzie,  and  imprisoned 
them,  dtoing  in  this  respect,  however,  no  more  than  what  he 
might  lawnuly  do  if  they  were  of  rifht  his  slaves  at  such  times. 

fiirther  proof  mav  be  riven  on  the  trial  for  either  parly. 

It  is  agr^  that  Imd  Scott  brought  suit  for  his  freedom  in 
the  Oireuit  Oourt  of  St  Louis  c^un^;  that  there  was  a  verdict 
and  judgment  in  his  fevor;  that  on  a  writ  of  error  to  the 
Supreme  Court,  the  jud^ent  below  wins  feversecL  and  the 
same  remanded  to  the  Circuit  Court,  where  it  has' oeen  con- 
tinued to  await  the  decudon  of  this  case. 

Iq  May,  1864,  the  cause  went  before  a  juiy,  who  found  the 
IbUowing  verdict,  viz:  <<As  to  the  first  issue  loined  in  this 
case^  we  of  the  iuiy  find  the  defendant  not  fipSLty\  and  as  to 
the  issue  secondly  above  joined,  we  of  the  jury  find  that  be- 
fore and  at  the  tmie  whw,  Ac.,  hi  the  first  count  mentioned, 
the  said  Dred  Scott  was  a  AegH>  slave,  the  lawftd  properly  or 
the  defendant;  and  as  to  the  issue  thirdty  above  joined,  we^ 
the  juiy,  find  that  before  and  at  the  time  when,  ftc,  in  the 
aeoond  Mid  third  counts  mentioned,  the  said  Harriet^  wife  of 
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aaid  Died  Scotty  and  Eliza  and  Lizzie^  the  daughters  of  the 
said  Dred  Soott|  were  negro  Blaves,  the  lawful  propeMy  of  the 
defendant" 

Whereupon,  the  court  gave  judgment  for  the  defendant. 

After  an  ineffectual  motion  for  a  new  trial,  the  plaintiff  filed 
the  following  bill  of  exceptions. 

On  the  trial  of  this  cause  by  the  jury,  the  plaintiff,  to  main- 
tain the  issues  on  his  part,  read  to  the  juiy  the  following 
agreed  statement  of  &ct&  (see  agreement  above.)  No  furtiier 
testimony  was  given  to  the  juiy  by  either  {larty.  Thereupon 
the  plaintiff  moved  the  court  to  give  to  the  jury  the  followmg 
instruction,  viz: 

'<  That,  upon  tiie  &cts  agreed  to  by  the  parties,  t^ev  ought  to 
find  for  tixe  plaintiffl  The  court  refused  to  ^ve  such  instruc- 
tion to  the  juiy,  and  the  plaintiff  to  such  refusal,  then  and 
there  duly  excepted." 

The  court  then  nve  the  following  instruction  to  the  juiy, 
on  motion  of  the  defendant: 

<*The  jury  are  instructed,  that  upon  the  fiu^ts  in  this  case, 
the  law  is  with  the  defendant."  The  plaintiff  excepted  to  this 
instruction. 

Upon  these  exceptions,  the  case  came  up  to  this  court 

It  was  aigued  at  December  term,  1855,  and  ordered  to  be 
reargued  at  the  present  term. 

It  was  now  argued  by  Mr.  Blair  Bui  Mr.  G.  F.  Ciir&for  the 

Slaintiff  in  error,  and  by  Mr.  Qtgtr  and  Mr.  Jolmson  for  the 
efendant  in  error. 

The  reporter  regrets  that  want  of  room  will  not  allow  him 
to  give  the  arguments  of  counsel ;  but  he  re^ts  it  the  less,  b^ 
cause  the  subject  is  thoroughly  examined  in  the  opinion  of 
the  court,  the  opinions  of  the  concurring  jud^,  and  the  opin- 
ions of  tiie  judges  who  dissented  £rom  the  judgment  of  the 
court 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the 
court 

Thb  case  has  been  twice  ar;^ed«  After  the  ar^ment  at 
the  last  term,  differences  of  opimon  were  found  to  exist  among 
the  members  of  the  court;  and  as  the  questions  in  controversy 
are  of  the  highest  importance,  .and  the  court  was  at  that  time 
much  pressed  bv  the  ordinafy  business  of  the  term,  it  was 
deemea  advisable  tb  continue  the  case,  and  direct  a'  re-argu- 
ment on  some.of  the  points,  in  order  thiat  we  might  have  an 
opportunity  of  giving  to  the  whole  subject  a  xtiore  deliberate 
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oonsideration.    It  has  aooordingly  been  again  aigaed  by  oonn* 
eel,  and  considered  by  the  court;  and  I  now  proved  to  deliver 
its  opinion. 
There  are  two  leading  questions  presented  by  the  record : 

1.  Had  the  Circuit  C^urt  of  the  United  States  jurisdiction 
to  hear  and  determine  the  case  between  these  parties  ?   And 

2.  If  it  had  jurisdiction,  is  the  judgment  it  has  given  erro- 
neous or  not? 

The  pBdntiff  in  error,  who  was  also  the  plaintiff  in  the  court 
below,  was,  with  his  wife  and  children,  held  as  slaves  by  the 
defendant,  in  the  State  of  ]&fissouri;  and  he  broueht  this 
action  in  the  Circuit  Court  of  the  United  States  for  tiiat  dis- 
trict, to  assert  the  titie  of  himself  and  his  £Eunily  to  freedom. 

The  declaration  is  in  the  form  usually  adopted  in  that  State 
to  try  questions  of  this  description,  and  contains  the  averment 
necessary  to  give  the  court  jurisdiction ;  that  he  and  the  de- 
fendant are  citizens  of  different  States;  that  is,  that  he  is  a 
citizen  of  Missouri,  and  the  defendant  a  citizen  of  New  York. 

The  defendant  pleaded  in  abatement  to  the  jurisdiction  of 
the  court,  that  the  j)luntiff  was  not  a  citizen  of  the  State  of 
Missouri,  as  alleged  in  nis  declaration,  beinj^  a  i^eero  of  Africati 
descent,  whose  ancestors  were  of  pure  African  blood,  and  who 
were  brought  into  this  country  and  sold  as  slaves. 

To  this  plea  the  plaintiff  demuired,  and  the  defendant  joined 
in  demurrer.  The  court  overrtded  the  plea,  and  save  judg- 
ment that  the  defendant  should  answer  over.  Ana  he  tnere- 
upon  put  in  sundry  pleas  in  bar,  upon  which  issues  were 
ioined;  and  at  the  trial  the  verdict  and  jud^eht  were  in  his 
mvor.    Whereupon  the  plaintiff  brought  this  writ  of  error. 

Before  we  speak  of  the  nleas  in  bar,  it  will  be  proper  to 
dispose  of  the  questions  wnich  have  arisen  on  the  plea  in 
abatement. 

'   Thatplea  denies  the  riffht  of  the  plaintiff  to  sue  in  a  court 
of  the  United  States,  for  me  reasons  therein  stated. 

]Qr  the  question  raised  by  it  is  legally  before  us,  and  the  court 
should  be  of  opinion  that  the  &cts  stated  in  it  disqualify  the 
plaintiff  from  becoming  a  citizen,  in  the  sense  in  which  that 
word  is  used  in  the  Constitution  of  the  United  States,  tiien 
the  judgment  of  the  Circuit  Court  is  erroneous,  and  must  be 
reversed. 

It  is  suggested,  however,  that  this  plea  is  not  before  us ;  and 
that  as  we  jud^ent  in  the  court  below  on  this  plea  was  in 
&vor  of  the  plamtif^  he  does  not  seek  to  reverse  it,  or  bring 
it  before  the  court  for  revision  ;bv.  his  writ  of  error;  and  also 
that,  the  defendant  waived  this*  defence  by  pleading  over,  and 
thereby  admitted  the  jurisdiction  of  the  coturt 
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Baty  in  makiDg  tbia  objection,  we  think  the  peculiar  and 
limited  lamdiction  of  courts  of  the  United  States  nas  not  been 
adverted  to.  .  This  peculiar  and  limited  jurisdiction  has  made 
it  necessaiyy  in  these  courts,  to  adopt  different  rules  and  prin- 
ciples of  pleading,  so  far  as  jurisdiction  is  concerned,  from 
those  which  regulate  courts  of  common  law  in  England,  and 
in  the  different  States  of  the  Union  which  have  adopted  the 
common*law  rules. 

In  these  last-mentioned  courts,  where  their  character  and 
rank  are  analogous  to  that  of  a  Circuit  Court  of  the  United 
States ;  in  other  words,  where  they  are  what  the  law  terms 
courts  of  genenad  jurisdiction ;  they  are  presumed  to  hUve  ju- 
risdiction, unless  me  contrary  appears.  No  averment  in  tiie 
pleadings  of  the  plaintiff  is  necessary,  in  order  to  rive  juris- 
diction. If  the  defendant  objects  to  it,  he  must  pleaa  it  special- 
ly, and  unless  the  fact  on  which  he  relies  is  found  to  be  true 
bv  a  jury,  or  admitted  to  be  true  bv  the  plaintiff  the  jurisdic* 
tion  cannot  be  disputed  in  an  appellate  court 

Kow,  it  is  no(  necessary  to  inquire  whether  in  courts  of  that 
description  a  paoty  who  pleads  over  in  bar,  when  a  plea  to  the 
jurisdiction  has  been  ruled  against  him,  does  or  does  not  waive 
nis  plea;  nor  whether  upon  a  judgment  in  his  fietvor  on  the 
pleas  in  bar,  i^nd  a  writ  of  ^error  brought  by  the  plaintiff  the 
question  upon  the  plea  in  abatement  would  be  open  for  revis- 
ion in  the  appellate  court  Cases  that  may  have  been  decided 
in  such  courts,  or  rules  that  ma^  have  been  laid  down  by  com-, 
mon-law  pleaders,  can  have  no  influence  in  the  decision  in  this 
oonrt  Because,  under  the  Constitution  and  laws  of  the  United 
States,  the  rules  which  govern  the  pleadings  in  its  courts,  in 
questions  of  jurisdiction,  stand  on  different  principles  and  are 
remlated  h^  different  laws. 

This  d«£»rence  arises,  as  we  have  said,  fix>m  the  peculiar 
character  of  the  Government  of  the  United  States.  For  al- 
though it  is  sovereign  and  supreme  in  its  appropriate  sphere* 
of  action,  yet  it  does  not  possess  all  the  powers  which  usually 
belong  to  tiie  sovereignty  of  a  nation.  Certain  specified  powers, 
enumerated  in  the  Constitution,  have  been  conferred  upon  it; 
and  neither  tlie  legislative,  executive,  nor  judicial  departments, 
of  the  Government  can  lawfully  exercise  any  authority  beyond 
the  limits  marked  out  by  the  donstitution.  And  in  regulating: 
tiie  judicial  department,  the  cases  in  which  the  courts  of  th» 
United  States  snail  have  iurisdiction  are  particularly  and  q^eci-^ 
flcallv  enumerated  and  defined;  and  tiiey  are  not  authorixed 
to  take  coipisance  of  any  case  which  does  not  come  within 
the  description  therein  specified.  Hence,  when  a  plaintiff  sim» 
in  a  court  of  the  United  States,  it  is  necessary  that  he  ahoaild 
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show,  in  his  pleading,  that  the  suit  he  bring[8  is  within  the  jn- 
riadiction  of  the  court,  and  that  he  is  entitled  to  sue  there. 
And  if  he  omits  to  do  this^  and  should,  by  any  orersi^t  of 
the  Circuit  Courts  obtain  a  ludgment  in  his  fiivor,  the  judg- 
ment would  be  reversed  in  the  appellate  court  for  want  of  ju« 
risdiction  in  the  court  below.  The  jurisdiction  would  not  be. 
presumed,  as  in  the  case  of  a  common-law  English  or  State 
court,  unless  the  contrary  appeared.  But  the  record*,  when  it 
comes  before  the  appelbte  court,  must  show,  affirmatively, 
that  the  inferior  court  had  authority,  under  the  Constitution, 
to  hter  and  determine  the  case.  And  if  the  plaintiff  daims  a 
right  to  sue  in  a  Circuit  Court  of  the  United  States,  under  that 
provision  .of  the  Constitution  which  gives  jurisdiction  in  con- 
troversies between  citizens  of  diilerent  States,  he  must  dis- 
tinctiy  aver  in  his  pleading  that  they  are  citizens  of  different 
States;  anid  he  cannot  maintain  his  suit  without  showing  that 
fiust  in  the  pleadings. 

This  point  was  cTecided  in  the  case  of  Bingham  v.  Cabot,  Qn 
Z  DalL,  882,)  and  ever  since  adhered  to  by  the  court  And  in 
Ja<^B6n  9.  Ashton,  (8  Pet,  148,  |  it  was  held  that  the  olyjection 
to  "which  it  was  open  could  not  be  waived  by  the  opposite  par- 
^,  because  consent  of  parties  could  not  give  jurisdiction. 

It  is  needless  to  accumulate  cases  oh  this  subject  Those 
alrcMEkdy  referred  to,  and  the  cases  of  Capron  v.  Van  Noorden, 
(in  2  Or.,  126,)  and  Montalet  v.  Murray,  A  Cr.,  46,)  ^re  sufficient 
to  show  the  rule  of  which  we  have  spokeik  The  case  of  Ca- 
poon  V.  Van  Noorden  strikingly  illustrates  the  difierence  be- 
tween a  common-law  court  and  a  court  of  the  United  States. 

iij  however,  the  £m^  of  citizenship  is  ayerred  in  the  declaira- 
tion,  and  the  defendant  does  not  deny  it,  and  put  it  in  iesue  by 
plea  in  abatement,  he  cannot  offer  evidence  at  the  triid  to  dis- 
prove it,  and  consequently  cannot  avidi  himself  of  the  objection 
m  the  appeUate  court,  unless  the  defect  should  be  apparent  in 
some  otner  part  of  the  record.  Forif  there  is  no  plea  in  abate- 
ment, and  tne  want  of  jurisdiction  does  not  appear  in  any  other 
part  of  the  transcript  brought  up  by  the  wnt  of  error,  ^e  un- 
^puted  averment  of  citizenship  in  the  declaration  must  be 
taken  in  this  court  to  be  true.  In  this  case,  the  citizenship  is 
averred,  tmt  it  is  denied  by  the  defendant  in  the  manner  re- 

Juired  py  ti^e  rules  of  pleadine,  and  the  feet  upon  which  the 
enial  is  based  is  admitted  by  &e  demurrer.  And,  if  the  plea 
and  demurrer,  and  jud^ent  of  the  court  below  upon  it  m 
before  us  upon  this  record,  tiie  question  to  be  aecidea  is, 
whether  the  fiusts  stated  in  the  plea  are  sufficient  to  show  that 
the  plaintiff  is  not  entitied  to  sue  as  a  citizen  in  a  court  of  the 
United  States. 
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We  tMnk  ihev  are  before  wl  The  plea  in  abatement  and 
the  jnd^ent  of  the  court  upon  it,  are  a  part  of  the  judicial 
proceedings  in  the  Circuit  Court,  and  are  there  recorded  as 
such;  and  a  writ  of  error  always  brings  up  to  the  puperior 
court  the  whole  record  of  the  proceedings  in  the  court  below. 
And  in  the  case  of  the  United  States  v.  Smith,  (11  Wheat, 
172,)  this  court  said,  that  the  case  being  brought  up  by  writ 
of  error,  the  whole  record  was  under  tiie  consiaeration  of  this 
court  And  this  being  the  case  in  the  present  instance,  the 
plea  in  abatement  is  necessarily  under  consideration;  and  it 
Decomes,  therefore,  our  duty  to  decide  whether  the  &dB  stated 
in  the  j^lea  are  or  are  not  sufficient  to  show  that  the  plaintiff  is 
not  entitled  to  sue  as  a  citizen  in  a  court  of  the  United  States. 

This  is  certainly  a  very  serious  auestion.  and  one  that  now 
for  the  first  time  has  been  brougnt  for  aecision  before  this 
court  But  it  is  brought  here  by  those  who  have  a  right  to 
brinff  it,  and  it  is  our.  duty  to  meet  it  and  decide  it 

The  question. is  simply  this:  Can  a  neffro,  whose  ancestors 
were  imported  into  this  country,  and  sola  as  slaves,  become  a 
member  of  the  political  comiiiunity  formed  and  brought  into 
existence  by  the  Constitution  of  the  United  States,  and  as  such 
become  entitied  to  all  the  rights,  and  privileges,  and  immimi* 
ties,  guarantied  by  that  instrument  to  the  citizen?  One  of 
whicE  rights  is  the  privilege  of  suinff  in  a  court  of  the  United 
States  in  th«  cases  specific  in  the  (institution. 

It  wOl  be  observed,  that  the  plea  implies  to  that-class  of  per> 
sons  only  whose  ancestors  were  nesroes  of  the  Ajfrican  race, 
and  imported  into  this  country,  ana  sold  and  held  as  slaves. 
The  omlj  matter  in  issue  before  the  court,  therefore,  is,  whetiier 
the  descendants  of  such  slaves,  when  thev  shall  be  emandjpap 
tedj  or  who  are  bom  of  parents  who  had  become  firee  before 
their  birth,  are  dtizens  of  a  State,  in  the  sense  in  wUdi  the 
word  citizen  is  used  in  the  Constitution  of  the  United  States. 
And  this  being  the  only  matter  in  dispute  on  the  pleadings, 
the  court  must  be  understood  as  spealmur  in  this  opinion  of 
that  class  only,  that  is,  of  those  personirirao  are  the  descend- 
ants of  Africans  who  were  imported  into  this  country,  and  sold 
as  slaves. 

The  situation  of  this  population  was  alt<{ffether  unlike  that 
of  the  Indian  race.  The  latter,  it  is.true,  mnned  no  part  of 
the  colonial  communities,  and  never  amalgMnated  witn  them 
in  social  connections  ,or  in  government  %ut  altiiough  lliey 
were  undyilized,  they  were  yet  a  free  and  independent  people, 
associated  tomOier  in  nations  or  tribes,  and  |povemed  hj  their 
own  laws.  Many  of  these  politicid  commumties  were  situated 
in  territories  to  which  the  white  race  claimed  the  ultimate 
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rij^t  of  dominion.  Bat  that  claim  was  acknowledged  to  be 
BUDJect  to  the  right  of  the  Indians  to  occnpy  it  as  long  as  thej 
thouglit  proper,  and  neither  the  English  nor  colonial  Goyem- 
ments  claimed  or  exercised  any  dominion  over  the  tribe  or 
nation  by  whom  it  was  occnpied,  nor  claimed  tiie  right  to  the 
possession  of  the  territory,  until  the  tribe  or  nation  consented 
to  cede  it  These  Indian  Gk)yemments  were  regarded  and 
treated  as  foreign  Oovemments,  as  much  so  as  if  an  ocean  had 
separated  the  red  man  from  the  white ;  and  their  freedom  has 
constantly  been  acknowledged,  from  the  time  of  the  ftrat  emi- 
gration to  the  English  colonies  to  the  present  day,  by  the 
different  Gk>yemments  which  succeeded  each  oUier.  Treaties 
haye  beea  negotiated  with  them,  and  their  aUiance  sought  for 
m  war;  and  the  people  who  compose  these  Indian  political 
communities  haye  always  been  treated  as  foreigners  not  Hying 
under  our*Gk>yemment.  It  is  true  that  the  course  of  events 
has  brought  the  Indian  tribes  within  the  limits  of  the  United 
States  under  subjection  to  the  white  race;  -and  it  has  been 
found  necessary,  for  their  sake  as  well  as  our  own,  to  regard 
them  as  in  a  state  of  pupilage^  and  to. legislate  to  a  certain 
extent  oyer  them  and  the  territory  they  occupy.  But  they 
may,  without  doubt,  like  the  subjects  of  any.  other  foreign 
€k>yemment,  be  naturalized  by  the  authority  of  Congress,  and 
become  citizens  of  a  State,  and  of  the  Unitea  States;  and  if  an 
individual  should  leave  his  nation  or  tribe,  and  take  up  his 
abode  among  the  white  population,  he  would  be  entitled  to  all 
the  rights  and  privileges  which  would  belong  to  an  emigrant 
from  any  other  foreign  people. 

We  proceed  to  examme  the  case  as  presented  by  the  plead- 
ings. 

The  words  ^< people  of  the  United  States"  and  ^< citizens" 
ares^ponvmous  terms,  and  mean  the  same  thing.  They  both 
describe  me  political  body  who,  according  to  our  republican 
institutions,  mrm  the  sovereigirty,  and  irao  hold  the  power 
and  conduct  the  £k>yemment  through  their  representatives. 
ThcQT  are  what  we  fiamiliarly  call  the  ^^  sovereign  people,"  and 
every  citizen  is  one  of  this  people,  and  a  constituent  member  of 
this  sovereignty.  The  question  before  us  is,  whether  the  class 
of  persons  described  in  the  plea  in  abatement  compose  a  portion 
of  this  people,  and  are  constituent  members  of  this  sover- 
^ign^T  We  think  the^.  are  not,  and  that  they  are  not 
incluaed.  and  were  not  intended  to  be  included,  under  the 
word  ^^ditiaens"  in  the  Constitution,  and  can  therefore  claim 
&one  ol  the  rights  and  pri^leges  which  that  instrument 
protides  for  and.secures  to  dtizeas  of  the  United  States.  On 
^e  ^ontraiy,  they  were  at  that  time  considered  as  a  subordi- 
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nate  and  inferior  class  of  beings,  who  had  been  subjugated  by 
the  dominant  race,  and,  whether  emandpated  or  not,  yet 
remained  subject  to  their  authority,  and  nad  no  rights  or 
privileges  but  such  as  those  who  neld  the  power  and  the 
Government  might  choose  to  grant  them. 

It  is' not  the  province  of  the  court  to  decide  upon  the  justice 
or  injustice,  the  l>plicy  or  impolicy,  of  these  laws.  The  decia- 
ion  of  that  question  belonged  to  the  political  or  law-making 

Swer;  to  those  who  formed  the  sovereignly  and  framed  the 
institution.  The  duly  of  the  court  is,  to  interpret  the  instru- 
ment  they  have  framed,  with'  the  best  lights  we  can  obtain  on 
the  subject,  and  to  administer  it  as  we  mid  it,  according  to  its 
true  intent  and  meaning  when  it  was  adopted. 

In  discussing  this  question,  we  must  not  confound  the  rights 
of  citizenship  whi<^h  a*  State  may  confer  within  its  own  limits, 
and  Ihe  riffhts  of  citizenship  as  a  member  of  {he  Union.  It 
does  not  by  any  means  follow,  because  he  has  all  the  rights 
and  privile^  of  a  citizen  of  a  State,  that  he  must  be  a  citizen 
of  the  TTmted  States.  He  may  have  all  of  the  rights  and 
privileges  of  the  citizen  of  a  State,  and  yet  not  be  entitled  to 
the  rights  and  privfleges  of  a  dtizen  in  any  other  State.    For. 

Erevious  to  the  adoption  of  the  Constitution  of  the  United 
tates,  eveiy  State  nad'  the  undoubted  right  to  confer  on 
whomsoever  it  pleased  the  character  of  citizen,  and  to  endow 
him  with  all  its  rights.  But  this  character  of  course  waa 
confined  to  the  boundaries  of  the  State,  and  gave  him  no 
rights  or  privileges  in  other  States  beyond  those  secured  to 
hmi  bv  the  laws  of  nations  and  the  comity  of  States.  Nor 
have  uie  several  States  surrendered  the  power  of  conferring 
these  rights  and  privileMs  by  adopting  the  Constitution  of  the 
United  Stales.  jBach  State  may  stiU  confer  them  upon  an 
alien,  or  any  one  it  thinks  proner,  or  upon  any  class  or  aescrip 
tion  of  persons;  yet  he  woula  not  be  a  citizen  in  the  sense  m 
whidi  tnat  word  is  used  in  the  Constitution  of  the  United 
States,  nor  entitied  to  sue  as  suph  in  one  of  its  courts^  nor  to 
the  privileges  and  immunities  of  a  dtijften  in  the  other  States. 
The  rights  which  he  would  acquire  would  be  restricted  to  the 
State  which  gave  them.  The  Constitution  has  conferred  on 
Congress  the  right  to  establish  an  uniform  rule  of  naturaliza- 
tion, and  this  right  is  evidentiy  exclusive,  and  has  always  been 
held  by  this  court  to  be  so.  Consequentiy,  no  State,  smce  the 
adoption  of  the  Constitution,  can  by  naturalizing  an  alien 
invest  him.  with  the  rights  and  privileges  secured  to  a  dtizen 
of  a  State  under  the  Federal  Government,  although,  so  fiv  aa 
flie  State  alone  was  concerned,  he  womd  undoubtedlv  be 
'  to  the  rights  of  a  dtizen,  imd  clothed  witii  all  tha 
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lights  and  immiinities  which  the  Oonstitation  and  lawB  of  th«» 
State  attached  to  that  character. 

It  is  vexy  dear,  therefore,  that  no  State  can,  hr  an^r  act  or 
law  of  its  own,  passed  since  the  adoption  of  the  Constitation. 
introduce  a  new  member  into  the  political  commnnity  createa 
hj  the  Constitution .  of  the  IJnitM  States.  It  cannot  make 
lum  a  member  of  this  community  by  making  him  a  member 
of  its  own.  And  for  the  same  reatoon  it  cannot  introduce  any 
person,  or  description  of  persons,  who  were  not  intended  to  be 
embraced  in  this  new  political  fiunily,  which  the  Constitution 
broueht  into  existence,  but  were  intended  to  be  excluded 
fix>mit. 

The  question  then  arises,  whether  the  proyinons  of  the 
Constitution,  in  relation  to  the  personal  rignts  and  privileges 
to  which  tiie  citizen  of  a  State  should  be  entitied,  embraced 
the  negro  African  race,  at  that  time  in  this  country,  or  who 
might  afterwards  be  imported,  who  had  then  or  should  after- 
wards be  made  free  in  any  State;  and  to  put  it  in  the  power 
of  a  sixiffle  State  to  make  him  a  citizen  oi  the  United  States, 
and'enme  him  with  the  fall  rights  of  citizenship  in  every 
oti^er  State  without  their  consent?  Does  the  Constitution  of 
llie  United  States  act  upon  him  whenever  he  shaU  be  made 
free  under  the  laws  of  a  State,  and  raised  there  to  the  rank  of 
a  dtizen,  and  immediately  clothe  him  with  all  tiie  privileges 
of  a  citizen  in  every  other  State,  and  in  its  own  courts? 

The  court  think  the  affirmative  of  these  pronositions  cannot 
be  maintained.  And  if  it  cannot,  the  plaintis  in  error  could 
not  be  a  citizen  of  the  State  of  Missouri,  within  the  meaning 
of  the  Constitution  of  the  United  States,  and,  consequentiy, 
was  not  entitied  to  sue  in  its  courts. 

It  is  true,  eveiy  person,  and  every  class  and  description  of 
persons,  who  were  at  the  time  of  the  adoption  of  the  Constitu- 
tion recognised  as  citizens  in  the  several  States,  became  also 
dtizens  of  this  new  political  bodv;  but  none  other;  it  was 
formed  1^  them,  and  for  them  and  their  posterity,  but  for  no 
one  else.  And  the  personal  rights  and  privileses  guarantied 
to  citizens  of  this  new  sovereignty  were  intended  to  embrace 
those  oxdy  who  were  then  members  of  the  several  State 
communities,  or  who  should  afterwards  by  birthright  or  others 
wise  'become  members,  according  to  the  provisions  of  the 
Constitution  and  the  principles  on  which  it  was  founded.  It 
was  the  uiiion  of  those  who  were  at  that  time  members  of 
distinct  and  separate  political  oommui^es  into  one  political 
fimily:  whose  power,  for  certfdn  specified  ptirposes,  was  to 
extend  over  the  whole  territolr  of  the  Unitea  States.  And  it 
gave  to  each  dtken  rights  ana  privileges  outside  of  his  State 
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which  he  did  not  before  possess,  and  j^laoed  him  in  eveiy 
other  State  upon  a  perfect  eaoality  with  its  own  citizens  as  to 
rights  of  person  and  rights  of  property ;  it  made  him  a  citizen 
(»the  United  States. 

It  becomes  necessary^  therefore,  to  determine  who  were 
citisens  of  the  several  States  when  the  Constitution  was 
adopted.  And  in  order  to  do  this,  we  must  reeor  to  the 
Governments  and  institutions  of  the  thirteen  colonies,  when 
they  separated  from  Oreat  Britain  and  formed  new  sovereign* 
ties,  and  took  their  places  in  the  fisunily  of  independent  nations. 
We  must  incjnire  who,  at  that  time,  were  recognised  as  the 
people  or  citizens  of  a  State,  whose  rights  and  liberties  had 
been  outraged  by  the  English  Oovemment;  and  who  declared 
their  independence,  and  assumed  the  powers  of  Gk>vemment 
to  defend  th^r  rights  by  force  of  arms. 

In  the  opinion  of  the  court,  the  legislation  and  histories  of 
the  times,  and  the  languace  used  in  the  Declaration  of  Inde- 

Cndence,  show,  that  neiuier  the  class  of  persons  who  had 
en  imported  as  slaves,  nor  their  descendants,  whether  they 
had  become  free  or  not,  were  then  acknowledged  as  a  part  of 
the  people,  nor  intended  to  be  included  in  the  general  words 
used  in  that  memorable  instrument. 

It  is  difficult  at  this  day  to  realize  the  state  of  public  opinion 
in  relation  to  that  unfortunate  race,  which  prevaued  in  the  civ- 
ilized and  enlightened  portions  of  the  world  at  the  time  of  the 
Declaration  of  Independence,  and  when  the  Constitution  of  the 
United  States  was  framed  and  adopted.  But  the  public  history 
of  every  European  nation  displays  it  in  a  manner  too  plain  to 

bA  mifltaken 

They  had  for  more  than  a  century  before  been  regarded  as 
beings  of  an  inferior  order,  and  altogether  unfit  to  associate 
with  the  white  race,  either  in  social  or  politioftl  relations ;  and 
so  for  inferior,  that  they  had  no  rights  which  the  white  man 
was  bound  to  respect;  and  that  the  negro  might  justiy  and 
lawfully  be  reduced  to  slavery  for  his  benefit  fie  was  bought 
and  sold,  and  trtated  as  an  ordinary  article  of  merchandise  and 
traffic,  whenever  a  profit  could  be  made  by  it  This  opinion 
was  at  that  time  fixed  and  universal  in  the  civilized  portion 
pf  the  white  race.  It  was  regarded  as  an  axiom  in  morals 
as  well  as  in  politics,  which  no  one  thought  of  disputing, 
or  supposed  to  be  open  to  dispute ;  and  men  in  every  grade 
and  position  in  socic^  daily  and  habitually  acted  upon  it 
in  their  private  pursuits,  as  well  as  in  matters  of  pubhc  con- 
cern, witnout  doubting  for  a  moment  the  correctness  of  this 
opinion. 

And  in  .no  nation  was  this  opinion  more  finnly  fixed  or  more 
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muibnnly  acted  upon  than  by  the  Ensliah  Goremmeiit  and 
Bnj||li8h  people.  They  not  only  seizedthem  on  the  coast  of 
Afhca,  and  sold  them  or  l^eld  uiem  in  slavery  for  their  own 
nse;  but  they  took  them. as  ordinary  articles  of  merchandise 
to  evety  conntiy  where  they  conld  make  a  profit  on  them,  and 
wei!e  fiur  more  extensively  engaged  in  this  commerce  than  any 
other  nation  in  the  worla. 

The  opinion  thns  entertained  and  acted  npon  in  England 
was  natoraUy  impressed  npon  the  colonies  tney  founded  on 
this  side  of  the  Atlantic.  And,  accordingly,  a  nMno  of  the 
Afiican.  race  was  regarded  by  them  as  an  article  of  property, 
and  held,  and  boueht  and  sold  as  snch,  in  every  one  of  the 
thirteen  colonies  which  united  in  the  Declaration  of  Independ- 
ence, and  afterwards  formed  the  Constitution  of  the  United 
States.  The  slaves  were  more  or  less  numerous  in  the  different 
colonies,  as  slave  labor  was  found  more  or  less  profitable.  But 
no  one  seems  to  have  doubted  the  correctness  of  the  prevailing 
opinion  of  the  time. 

The  legislation  of  the  diflforent  colonies  furnishes  positive 
and  in^sputable  proof  of  this  fiM^t. 

It  would  be  tedious,  in  this  opinion,.to  enumerate  the  various 
laws  they  passed  upon  this  sulgeet  It  will  be  sufiicien^  ai 
a  sample  of  the  legislation  which  then  generally  prevaOed 
throupiout  the  Britisn  colonies,  togive  the  laws  of  two  of  them ; 
one  being  still  a  laive  slaveholdmg  State,  and  the.  other  the 
ILret  State  in  which  sGtvery  ceased  to  ejdst 

The  province  of  Maryland,  in  1717,  (ch.  18.  s.  5,^  passed  a 
law  dedarin^  ^^thtft  if  any  fi^  negro  or  mulatto  mtermany 
with  any  white  woman,  or  if  any  white  man  shall  intermanr 
with  any  negro  or  mulatto  woman,  such  negro  or  mulatto  shau 
become  a  slave  dtirinff  life^  excepting  mulattoes  bom  of  white 
women,  who,  for  sudi  iiftermaniage,  shall  only  become  sei^ 
vants  for  seven  vears,  to  be  disposed  of  as  the:  Justices  of  the 
county  court,  where  such  marriage  so  happens,  shall  think  fit; 
to  be  applied  by  them  towards  me  support  of  a  public  school 
within  tiie  said  county.  And  anv  white  man  or  white  woman 
who  shall  intermarry  as  afbresaia,  with  any  negro  or  mulatto, 
such  white  man  or  white  woman  shall  become  servants  during 
the  tevm  of  seven  years,  and  shall  be  disposed  of  by  the  jus* 
tices  as  aforesaid,  and  be  applied  to  the  uses  aforesaid."' 

The  other  colonial  law  to  which  we  refer  was  passed  by 
Massachusetts  in  1705,  (chap.  6.)  It  is  entitied  '^  An  act  for 
the  betlier  preventing  of  a  spurious  and  mixed  issue,'*  frc ;  and 
it  provides,  that  ^4f  any  negro  or  mulatto  shall  presume  to 
smite  or  strike  any  person  of  the  Ensrlish  or  other  Christian 
nation,  such  negro  or  mulatto  shall  oe  severely  whipped,  at 
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the  discretion  of  the  jastices  before  whom  the  offender  ehall  be 
convicted/^ 

And  ^'that  none  of  her  Mi^esly's  English  or  Scottish  eab- 
jectSy  nor  of  any  other  Christian  nation,  within  tins  province, 
shall  contract  matrimony  with  any  ne^ro  or  mulatto;  nor  shall 
any  person,  dol^  anthonzed  to  solemnize  marriage,  presume  to 
jom  any  such  in  marriage,  on  pain  of  forfeiting  the  sum  of 
fifty  pounds;  one  moiety  uereof  to  her  Mtgesty,  for  and  to- 
wards the  support  of  the  Gh>yemment  within  uiis  province,  and 
the  other  moiety  to  him  or  them  that  shall  inform  and  sue  for 
the  same,  in  any  of  her  Mi^esty's  courts  of  record  within  the 
province,  bv  bill,  plaint,  or  information." 

We  ^veboth  of  these  laws  in  the  words  used  bv  the  respect- 
ive  legislative  bodies,  because  the  lan^ua^e  in  wnich  they  are 
firamed,  as  well  as  the  provisions  contamea  in  them,  show,  too 
plainly  to  be  misunderstood,  the  degraded  condition  of  this 
unhappy  race.  They  were  still  in  force  when  the  Revolution 
began,  and  are  a  &ithful  index  to  the  state  of  feeling  towards 
the  class  of  persons  of  whom  they  speak,  and  of  the  position 
they  occupied  throughout  the  thirteen  colonies,  in  the  eves  and 
thoughts  of  the  men  who  framed  the  Declaration  of  Independ- 
ence and  establii^hed  the  State  Constitutions  and  Governments. 
They  show  that.a  perpetual  and  impassable  barrier  was  intended 
to  be  erected  between  the  white  race  and  the  one  which  they 
had  reduced  to  slavery,  and  governed  as  subjects  with  absolute 
and  despotic  power,  and  wmch  they  then  looked  upon  as  so 
fEur  below  them  in  the  scale  of  created  beings,  that  intermar- 
riages between  white  persons  and  negroes  or  mulattoes  were 
regarded  as  unnatural  and  immoral,  and  punished  as  crimes, 
not  only  in  the  parties,  but  in  the  person  who  joined  them  in 
marriage.  And  no  distinction  in  this  respect  was  made  between 
the  fr^e  negro  or  mulatto  and  the  slave,  but  thb  stigma,  of  the 
deepest  degradation,  was  fixed  upon  the  whole  race. 

We  t^fer  to  these  historical  fa<^  for  the  purpose  of  showing 
the  fixed  opinions  concerning  that  race,  upon  which  the  states- 
men of  that  day  spoke  and  acted.  It  is  necessary  to  do  this, 
in  order  to  determine  whether  the  genersd  terms  used  in  the 
Constitution  of  the  United  States,  as  to  the  rights  of  man  and 
the  rights  of  the  people,  was  intended  to  include  them,  or  to 
give  to  them  or  uieir  posterity  the  benefit  of  any  of  its  pro- 
visions. 

The  language  of  the  Declaration  of  Independence  is  equally 
conclusive : 

It  be^ns  by  declaring  that,  ^^  when  in  the  course  of  human 
events  it  becomes  necessaiy  for  one  people  to  dissolve  the  po- 
litical bands  which  have  connected  them  witi^  another,  and  to 
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aasome  omonj^  the  powers  of  the  earth  the  separate  and  eanal 
station  to  which  the  laws  of  natare  and  nature's  God  entitle 
ihemj  a  decent  respect  for  the  opinions  of  mankind  requires 
that  they  should  declare  the  causes  Jriidch  impel  them  to  tiie 
separation." 

It  then  nroceeds  to  say:  '^ We  hold  these  truths  to  be  self- 
evident  :  that  all  men  are  created  equal ;  that  they  are  endowed 
by  their  Oreator  with  certain  unalienable  rights ;  Ihat  among 
them  is  life^  liberty,  and  the  pursuit  of  happmess ;  that  to  se- 
.cure  these  rights,  Qovemments  are  instituted,  deriving  their 
just  powers  m>m  the  consent  of  the  governed." 

The  general  words  above  quoted  would  seem  to  embrace  tiie 
whole  human  &mily,  and  if  they  were  used  in  a  similar  instru- 
ment at  this  day  would  be  so  understood.  But  it  is  too  clear 
tow  dispute,  that  the  enslaved  Afncan  race  were  not  intended 
to  be  included,  and  formed  no  part  of  the  people  who  framed 
and  adopted  this  declaration ;  for  if  the  language,  as  under^ 
stood  in  that  day,  would  embrace  them,  the  conduct  of  the 
distinguished  men  who  framed  the  Declaration  of  Independ- 
ence would  have  been  utterly  and.  flagrantiy  inconsistent  with 
the  principles  they  asserted;  and  instead  of  the  sympathy  of 
maDJdnd,  to  which  they  so  confidentiv  appealed,  they  would 
have  deserved  and  received  universal  rebuke  and  reproba* 
lion. 

Yet  the  men  who  framed  this  declaration  were  great  men — 
hi|AL  in  literary  acquirements — high  in  their  sense  of  honor, 
asm  incapable  of  asserting  prindples  inconsistent  with  those 
on  which  th^  were  acting.  They  perfectiy  understood  the 
meaning  of  the  language  mey  used,  and  how  it  would  be  un- 
derstoOa  by  others ;  ana  they  knew  that  it  would  not  in  any 
jMurt  of  the  civilused  world  be  supposed  to  embrace  the  negro 
race,  which^  by  common  consent,  had  been  excluded  from 
civilized  Qovemments  and  the  family  of  nationB,  and  doomed 
to  slavery.  They  spoke  and  acted  according  to  the  then  es- 
tablished doctrines  and  principles,  and  in  me  ordinuy  lan- 
eiage  of  the  diliy,  and  no  one  misunderstood  them.  The  un- 
ppy  black  race  were  separated  from  the  white  by  indelible 
marKs,  and  laws  long  before  established^  and  were  never 
thought  of  or  spoken  of  exc^t  as  property,  and  when  the 
claims  of  the  owner  or  the  pnmt  of  the  trader  were  supposed 
to  need  protection. 

This  state  of  public  opinion  had  undergone  no  change  when 
the  Constitution  was  adopted,  as  is  equally  evident  from  its 
provisions  and  language. 

The  brief  preamble  sets  forth  by  whom  it  was  fonned,  for 
what  purposes,  and  for  whose  benoGlt  and  protection.    It  de- 
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dares  that  it  is  formed  by  the  people  of  the  United  States;  that 
is  to  say,  by  those  who  were  members  of  the  different  political 
communities  in  the  several  States;  and  its  great  olnect  is  de- 
clared to  be  to  secure  the  blessings  of  liberty  to  themselves 
and  their  posterior.  It  speaks  in  general  terms  of  the  people 
of  the  United  States,  ana  of  eitt2€iu  of  the  several  St^ites,  when 
it  is  providing  for  the  ezerdse  of  the  powers  granted  or  the 
privileges  secured  to  the  <$tizen.  It  does  not  aefine  what  de- 
scription of  persons  are  ixkended  to  be  included  under  ^ese 
terms,  or  who  shaU  be  regarded  a^  a  citizen  and  one  of  the 

Ole.  It  uses  them  as  terms  so  well  understood,  that  no 
ler  description  or  definition  was  necessary. 

But  there  are  two  clauses  in  the  Oonstitution  which  point 
directly  knd  specifically  to  the  negro  race  as  a  separate  class 
of  i>ersons,  and  show  clearly  that  they  were  not  rc^^irded  as  a 
portion  of  the  people  or  citizens  of  the  Government  then 
formed. 

One  of  these  clauses  reserves  to  each  of  the  thirteen  States 
the  right  to  import  slaves  until  the  year  1808,  if  it  thkJcs 
proper.  And  the  importation  which  it  thus  sanctions  was  un- 
questionably of  persons  of  the  race  of  which  we  are  speaUng, 
as  the  traffic  in  slaves  in  the  United  States  had  always  been 
confined  to  them.  And  by  the  other  provision  tiie  States 
pledge  themselves  to  each  other  to  maintain  the  right  of  prop- 
erty of  the  master,  b^  delivering  up  to  him  any  slave  who  may 
have  escaped  from  ms  sernce,  and  be  found  within  their  re> 
spective  tenitories.  By  the  first  above-mentioned  claus^ 
therefore,  the  right  to  purchase  and  hold  this  property  is 
directiy  sanctioned  and  authorized  for  twenty  years  by  the 
people  who  framed  the  Copstitution.  And  by  the  second, 
they  pledge  themselves  to  maintain  and  uphold  the  right  of 
the  master  in  the  manner  specified,  as  long  as  tiie  Government 
they  then  fortned  should  endure.  And  these  two  proviBions 
show,  conclusively,  that  neither  the  description  of  persons 
therein  referred  to,  nor  their  descendants,  were  embraced  in 
any  of  the  other  provisions  of  the  Constitution ;  for  certainly 
these  two  clauses  were  not  intended  to  confer  on  them  or  their 
posterity  the  blessings  of  libertjr,  or  any  of  the  personal  rights 
so  carendly  provided  for  the  citizen. 

1^0  one  of  that  race  had  ever  migrated  to  the  United  States 
voluntarily ;  all  of  them  had  been  Drought  here  as  articles  of 
merchandise.  The  number  that  had  been  emancipated  at  that 
time  were  but  few  in  comparison  witii  those  hela  in  slavery ; 
and  thev  were  identified  in  the  public  mind  witii  the  race  to 
which  lliey  belonged,  and  regarded  as  a  part  of  the  slave  pop- 
ulation rather  thim  the  fi^.    It  b  obvious  that  they  were  not 
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eraa  in  the  taiindB  of  the  fhuben  of  the  CSonslxtation  when 
they  were  conferring  specinl  rights  and  privileges  npon  the 
dtizens  of  a  State  in  eveiy  other  part  of  the  Union. 

Indeed,  when  we  look  to  the  condition  of  this  race  in  the 
several  States  at  the  time,  it  is  impossible  to  believe  tiiat  these 
ri|^ts  and  priv^e«s  were  intended  to  be  extended  to  them* 

It  is  veiy  tracj  tnat  in  that  portion  of  the  Union  where  the 
labor  of  the  nesro  race  was  fonnd  to  be  nnsnited  to  the  climate 
Bpd  nnprofitabfo  to  the  master,  bnt  few  slaves  were  held  at  the 
time  of  the  Declaration  of  Independence ;  and  when  the  Con- 
stitution was  adopted,  it  had  entirely  worn  ont  in  one  of  them, 
and  measores  had  been  taken  for  its  gradual  abolition  in  sev- 
eral others.  *  But  this  jchange  iiad  not  been  produced  hj  any 
change  of  opinion  in  relation  to  this  race;  but  because  it  was 
discovered,  nom  experience,  that  slave  labor  was  unsuited  to 
the  climate  and  productions  of  these  States :  for  some  of  the 
States,  where  it  had  ceased  or  nearly  ceased  to  exist,  were 
actively  enmged  in  the  slave  trade,  procuring  cargoes  on  the 
coast  of  jjmica,  and  transporting  them  for  sale  to  those  parts 
of  the  Union  where  their  bbor  was  found  to  be  profitable,  and 
suited  to  the  climate  and  productions.  And  tnis  traffic  was 
openly  carried  on,  and  fortunes  accumulated  by  it,  without 
rqproach  from  the  people  of  the  States  where  they  resided. 
And  it  can  hardly  be  supposed  that,  in  the  States  where  it  was 
then  countenanced  in  its  worst  form — ^that  is,  in  the  seizure 
and  transportation — the  people  could  have  regarded  those 
whp  were  emandpated  as  entitled  to  equal  rights  with  them- 
selves. 

And  we  may  here  a^n  refer,  in  support  of  this  proposition, 
to  the  plain  and  unequivocal, language  of  the  laws  of  the  sev- 
eral States,  some  passed  after  the  Declaration  of  Independence 
and  before  the  Constitution  was  adopted,  and  some  dnce  the 
Gkyvemment  went  into  operation. 

We  need  not  refer,  on.  this  point,  particularly  to  the  laws 
of  the  present  slaveholdiujg^  States.  Their  statute  books  are 
fhll  of  provisions  in  relation  to  this  dass,  in  the  same  ^irit 
with  the  Maryland  law  whidi  we  have  before  quoted.  They 
have  continued  to  treat  them  as  an  infericMr  dass,  and  to  sub> 
jeet  them  to  strict  police  rc^^ulations,  drawing  a  broad  line  of 
distinction  between  the  dtisen  and  the  slave  races,  and  legis- 
lating in  relation  to  them  upon  the  same  principle  which  pre- 
vailea  at  the  time  of  the  Declaration  ot  Independence.  As 
relates  to  tiiese  States,  it  iff  too  plain  for  argument,  that  thqr 
have  never  been  regwded  as  a  iMurt  of  the  people  or  dtisens  coT 
the  State,  nor  supposed  to  possess  any  political  riff hts  whidi 
the  dominant  race  might  not  withhold  or  grant  at  ueir  pleaii* 
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ore.  And  as  long  aco  as  1822,  the  Court  of  Appeals  of  Een- 
tacky  dedded  that  fiee  nenoes  and  mulattoes  were  not  dti- 
eens  within  the  meaning  of  the  Constitation  of  iite  United 
States ;  and  the  correctness  of  this  decision  is  recognised,  and 
tiie  same  doctrine  affirmed,  in  1  Mein's  Tenn.  Reports,  881. 

And  if  we  torn  to  the  legislation  ckT  the  States  wnere  slavery 
had  worn  ont,  or  measures  takeh  for  its  speedy  abolition,  we 
shall  find  the  same  opinions  and  principles  equally  fixed  and 
equally  acted  upon. 

Hips,  Massachusetts,  in  1786,  passed  a  law  similar  to  the 
colonial  one  of  which  we  have  s|x>ken.  The  law  of  1786,  like 
the  law  of  1705,  forbids  the  marriage  of  any  white  person  with 
any  negro,  Lidum,  or  mulatto,  ana  inflicts  a  penalty  of  fifty 

Sounds  upon  any  one  who  shall  join  them  in  mamag^;  and 
eclares  dl  such  marriages-  absolutely  null  and  void,  and  de- 
ffrades  thus  the  unhanpy  issue  of  the  marriage  by  fixing  upon 
It  the  stain  of  bastardy.  And  this  mark  of  demdation  was 
renewed,  and  again  impressed  upon  the  race,  in  tne  careful  and 
deliberate  preparation  of  their  revised  code  published  in  1886. 
This  <M>de  forbids  any  person  from  joining  in  marriage  any 
white  person  with  any  Lidian,  ne^,  or  mulatto,  and  subjects 
the  party  who  shall  offond  in  this  respect,  to  imprisoninenti 
not  exceeding  six  months,  in  the  common  jail,  or  to  hard 
labor,  and  to  a  fine  of  not  less  than  fifly  nor  more  than  two 
hundred  dollars ;  and,  like  the  law  of  1786,  it  declares  the 
niarriage  to  be  absolutely  null  and  void. .  It  will  be  seen  that 
l£e  punishment  is  increased  by  the  code  upon  the  person  who 
shall  marry  them,  by  adding  imprisonment  to  a  pecuniary 
penally. 

So,  too,  in  Connecticut.  We  refer  more  particularly  to  the 
legislation  of  this  State,  because  it  was  not  only  among  the 
first  to  put  an  end  to  slavery  within  its  own  territory,  but  was 
the  first  to  fix  a  mark  of  reprobation  upon  the  African  slave 
trade.  The  law  last  mentioned  was  passed  in  October,  1788, 
about  nine  months  after  Hie  State  had  ratified  and  adopted 
ttie  present  Constitution  of  the  United  States;  and  by  that  law 
it  prohibited  its  own  citizens,  under  severe  penalties^  from  en- 

Sging  in  the  trade,  and  declared  all  policies  of  insurancd  on 
e  vessel  or  cargo  made  in'  the  State  to  be  null  and  void.  But, 
up  to  the  time  of  the  adoption  of  the  Constitution,  there  is 
nothing  in  the  legnslation  of  the  State  indicating  anv  change 
of  opinion  as  to  ihe  relative  rights  and  position  of  the  white 
and  black  races  in  this  country,  or  indicating  that  it  meant  to 
place  the  latter,  when  free,  upon  a  level  with  its  citizens.  And 
certainly  nothing  which  would  have  led  the  slaveholding  States 
to  suppose,  that  Connecticut  designed  to  claim  for  tiiem,  under 
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the  new  Comrtitation,  the  equal  rightB  and  privilegea  and  rank 
of  citizenB  in  eyeiy  other  Staie. 

,  The  first  step  taken  by  Connecticat  upon  this  subject  w 
as  early  as  1774^  when  it  passed  an  act  forbidding  the  Auther 
importation  of  slaves  into  the  State.  But  the  section  contain- 
ing the  prohibition  is  introduced  by  the  foUowin^^  preamble: 

"^"^  And  whereas  the  increase  of  slaves  in  this  mate  is  ixyuri- 
ous  to  the  poor,  and  inconvenient.*' 

This  recital  would  i^pear  to  have  been  carefhlly  introduced, 
in  order  to  prevent  any  misunderstanding  of  the  motive  which 
induced  the  Legislature  to  pass  the  law,  and  places  it  distinct- 
ly upon  the  int£:est  and  convenience  of  the  white  population- 
excluding  the  inference  ^t  it  might  have  been  intended  in 
any.de^^ree  for  the  benefit  of  the  o£er. 

And  m  the  act  of  1784,  by  which  the  issue  of  slaves,  bom 
after  the  time  therein' mentioned,  were  to  be  free  at  a  certain 
age,  the  section  is  amin  introduced  \y  a  preamble  assigning 
a  similar  motive  for  ue  act    It  is  in  tnese  words : 

<<  Whereas  sound  policy  requires  that  the  abolition  of  slavery 
should  be  effected  as  soon  as  may  be  consistent  with  the  rights 
of  individuals,  and  the  public  safely  and  welfare  "—showing 
that  the  right  of  property  in  the  master  was  to  be  protected 
and  that  the  measure  was  one  of  policy,  and  to  prevent  the  in- 
Jury  and  inconvemence,  to  the  whites,  of  a  slave  population  in 
tiie  State. 

And  still  further  pursuing  its  legislation,  we  find  that  in  the 
same  statute  passea  in  177^  whicn  prohibited  the  farther  im- 
portation of  slaves  into  the  State,  there  is  also  a  provision  by 
which  any  negro,  Indian,  or  mulatto  servant,  who  was  found 
wandering  out  of  the  town  or  place  to  which  he  belonged, 
without  a  written  pass  such  as  is  therein  described,  waa  made 
liable  to  be  seized  oy  any  one,  and  taken  before  the  next  au- 
lliorily  to  be  examined  and  delivered  up  to  his  master — who 
was  required  to  pay  the  cham  which  nad  accrued  thereby. 
And  a  subsequent  section  of  the  same  law  provides,  that  if 
any  free  negro  shall  travel  without  such  pass^  and  shall  be 
stopped,  seised,  or  taken  up,  he  shall  pay  all  charges  arising 
tibiereby.  And  tiiis  law  was  in  full  operation  when  the  Con- 
stitution of  the  United  States  was  aaopted,  and  was  not  re- 
pealed tUl  1797.  So  that  u]^  to  that  tune  fie^  negroes  and 
mulattoes  were  associated  with  servants  and  .slaves  in  the 
police  regulations  established  bjy  the  laws  of  the  State. 

And  again,  in  1888,  Connecticut  passed  another  law,  which 
made  it  penal  to  set  up  or  establish  any^  school  in  that  State 
for  the  instruction  of  persons  of  the  Amcan  race  not  inhabit- 
ants cS,  tlie  State,  or  to  instruct  or  teach  in  any  such  school  or 
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institation,  or  board  or  harbor  for  that  purpose,  any  such  per- 
son, without  the  preyioos  consent  in  writing  of  tne  civil  autnor- 
Hy  of  the  town  in  which  such  school  or  institution  might  be. 

Aud  it  appears  by  the  case  of  Crandall  v*  The  State,  reported 
in  10  Conn.  Ben.,  840,  that  upon  an  information  filed  against 
Prudence  Cranoall  for  a  violation  of  this  law,- one  of  the  points 
raised  in  the  defence  was,  that  the  law  was  a  violation  of  the 
CSonstitution  of  the  United  States ;  and  that  the  persons  in- 
structed, although  of  the  Afncan  race,  were  citizens  of  other 
States,  and  therefore  entitied  to  the  nriits  and  privileges  of 
dtizens  in  tiie  State  of  (Connecticut.  But  Chief  Justice  Dag- 
ffet,  before  whom  the  case  was  tried,  held,  that  persons  of  that 
aescription  were  not  citizens  of  a  State,  within  the  meaning 
of  the  word  citizen  in  the  Constitution  of  the  United  States, 
and  were  not  therefore  entitied  to  the  privileges  and  immuni- 
ties of  dtizens  in  other  States. 

*  The  case  was  carried  up  to  the  Supreme  Court  of  Errors  of 
the  State,  and  the  question  fully  argued  there.  But  the  case 
went  off  upon  another  point,  and  no  opinion  was  expressed  on 
this  question. 

We  have  made  this  particular  examination  into  the  le^slar 
tive  and  judicial  action  of  Connecticut,  because,  from  the  early 
hostUity  it  displayed  to  the  slave  trade  on  the  coast  of  Africa^ 
W9  may  expect  to  find  the  laws  of  that  State  as  lenient  and 
&vorable  to  the  subject  race  as  those  of  any  other  State  in  the 
Union ;  and  if  we  find  that  at  the  time  the  Constitution  was 
adopted^  they  were,  not  evtn  there  raised  to  the  rank  of  citi- 
zens, but  were  still  held  and  treated  as  property,  and  the  laws 
relating  to  them  passed  with  reference  altogether  to  the  interest 
and  convenience  of  the  white  race,  we  shdl  hardly  find  them 
elevated  to  a  higher  rank  anywhere  else. 

A  brief  notice  of  the  laws  of  two  other  States,  and  we  shall 
pa08  on  to  other  considerations. 

Bv  tiie  laws  of  New  Hampshire,  collected  and  finally  passed 
in  1815,  no  one  was  permitted  to  be  enrolled  in  the  mihtia  of 
the  State,  but  free  white  citizens ;  and  the  same  provision  is 
found  in  a  subsequent  collection  of  the  laws,  made  in  1855. 
Nothing  could  more  strongly  mark  the  entire  repudiation  of 
the  African  race.  The  alien  is  excluded,  because,  being  bom 
in  a  forei^  countiy,  he  cannot  be  a  member  of  the  community 
until  he  is  naturalized.  But  why  are  the  African  race,  bom 
in  the  State,  not  permitted  to  share  in  one  of  the  highest  du- 
ties of  the  citizen  ?  The  answer  is  obvious ;  he  is  not,  by  tiie 
institutions  and  laws  of  the  State,  numbered  among  i^s  people. 
He  forms  no  part  of  the  sovereignty  of  the  State,  and  is  not 
therefore  cidled  on  to  uphold  ana  defend  it. 
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Anin,  in  1822,  Rhode  Island^  in  its  revised  code,  passed  a 
law  forbidding  ^rsons  who  were  authorized  to  join  persons  in 
marriage,  from  joining  in  marriage  any  white  person  with  any 
neno,  Indian,  or  mulatto,  under  the  penalty  of  two  hundred 
dollars,  and  declaring  all  such  marriages  absolutely  null  and 
▼old ;  and  the  same  law  was  again  re-enacted  in  its  revised 
code  of  1844. .  8o  that,  down  to  the  last-mentioned  period,  the 
strongest  mark  of  inferiority  and  degradation  was  £E»tened 
upon  the  African  race  in  that  State. 

It  would  be  impossible  to  enumerate  and  compress  in  the 
space  usually  allotted  to  an  opinion  of  a  court,  the  various  laws, 
marking  the  condition  of  this  race,  which  were  passed  from 
time  to  time  after  the  Revolution,  and  before  and  since  the 
adoption  of  the  Constitution  of  the  United  States.  In  addition 
to  tnose  already  referred  to,  it  is  sufBicient  to  say,  that  Chan- 
cellor Sent,  whose  accuracy  and  research  no  one  will  question, 
states  in  the  sixth  edition  of  his  Commentaries,  (published  in 
1848,  2  vol.,  258,  note  &,)  that  in  no  part  of  the  country  except 
Mune,  did  the  African  race,  in  point  of  fact,  participate  equally 
with  the  whites  in  the  exercise  of  civil  and  political  rights. 

The  legislation  of  the  States  therefore  snows,  in  a  manner 
not  to  be  mistaken,  the  inferior  and  subject  condition  of  that 
race  at  the  time  the  Constitution  was  adopted,  and  long^  after- 
wards, throughout  the  thirteen  States  by  which  that  instru- 
ment was  framed ;  and  it  is  hardly  consistent  with  the  respect 
due  to  these  States,  to  suppose  that  they  regarded  at  that  time, 
as  fellow-citizens  and  members  of  the  sovereignty,  a  class  of 
beings  whom  they  had  thus  stigmatized;  whom,  as  we  are 
bound,  out  of  respect  to  the  State  sovereignties,  to  assume  they 
had  deemed  it  just  and  necessary  thus  to  stigmatize,  and  upon 
whom  they  had  impressed  such  deep  and  enduring  marks  of 
inferioritv  and  degradation ;  or,  that  when  they  met  in  conven- 
tion to  form  the  Constitution,  they  looked  upon  them  as  a 
portion  of  their  constituents,  or  designed  to  include  them  in 
the  provisions  so  carefully  inserted  for  the  security  and  prottec- 
tioh  of  the  liberties  and  riffhts  of  their  citizens.  It  cannot  be 
supposed  that  tiiev  intended  to  secure  to  them  rights,  and 
TOivileges,  and  rank,  in  the  new  political  body  throughout  the 
iTnion,  which  everv  one  of  them  denied  within  the  limits  of  its 
own  dominion.  More  especially,  it  cannot  be  believed  that 
the  lai|^  slaveholdinff  States  regarded  them  as  included  in  the 
word  citizens,  or  would  have  coifsented  to  a  Constitution  which 
might  compel  them  to  receive  them  in  that  character  from  an- 
other State.  For  if  tiiey  were  so  received,  and  entitled  to  the 
privileffes  and  immunities  of  citizens,  it  would  exempt  them 
from  the  operation  of  the  special  laws  and  from  the  police 
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regolationB  wUcli  they  considered  to  be  neceasaiy  for  their 
own  safety. .  It  would  give  to  persons  of  the  neno  race,  who 
were  recognised  as  citizens  in  any  one  State  of  me  Union,  the. 
right  to  enter  every  other  State  whenever  they  pleased,  singly 
or  in  companies,  without  pass  or  passport,  and  without  obstruc-' 
Hon,  to  sojourn  there  as  long  as  they  pleased,- to  go  where  tiiey 
pleased  at  every  hour  of  the  day  or  night  without  molestatidn, 
oidess  they  committed  some  violation  of  law  for  which  a  white 
man  would  be  punished ;  and  it  would  ^ve  them  the  full  lib* 
ert^  of  speech  m  public  and  in  private  upon  all  subjects  upon 
which  its  own  citizens  mlffht  speak;  to  nold  public  meetmgs 
upon  political  affiBtirs,  ana  to  keep  and  carry  arms  wherever 
they  went  And  all  of  this  would  be  done  in  the  £Btce  of  tiie 
subject  race  of  the  same  color,  both  free  and  slaves,  and  inevi- 
tabfy  producing  discontent  and  insubordination  among  them, 
and  endangerine  the  peace  and  safetv  of  the  State. 

It  is  impossible,  it  would  seem,  to  believe  that  the  great  men 
of  the  slaveholding  States,  who  took  so  larro  a  share  in  framing 
the  Constitution  of  the  United  States,  and  exercised  so  mu<m' 
influence  in  procuring  its  adoption,  could  have  been  so  forget- 
ful or  regaroless  of  their  own  safety  and  the  -  safety  of  those 
who  trusted  and  confided  in  them. 

Besides,  thb  want  of  foresight  and  care  would  bave  been 
utterly  inconsistent  with  the  caution  displayed  in  providing 
for  the  admission  of  new  members  into  this  political  family. 
For,  wheh  they  gave  to  the  citizens  of  each  State  the  privilems 
and  immunities  of  citizens  in  the  several  States,  they  at  me 
same  time  took  from  the  several  States  the  power  of  naturali- 
zation, and  confined  that  power  exclusively  to  the  Federal 
Government  No  State  was  willing  to  permit  anotiier  State 
to  determine  who  should^  or  should  not  be  admitted  as 
one  of  its  citizens,  and  entitied  to  demand  equal  rights  and 
privUeffes  with  their  own  people,  within  their  own  territories. 
The  ru^ht  of  naturalization  was  therefore,  with  one  accord, 
surfendered  by  the  States,  and  confided  to  the  Federal  Govern- 
ment And  this  power  granted  to  Congress  to  establish  an 
uniform  rule  of  naturaliztUion  is,  by  the  well-understood  mean- 
ing of  the  word,  confined  to  persons  bom  in  a  foreign  country, 
under  a  foreign  Government  It  is  not  apower  to  raise  to 
the  rai^  of  a  citizen  any  one  bom  in  tiie  United  States,  lyl^o, 
from  birth  or  parentage,  by  the  laws  of  the  countiy,  belonsa 
to  an  inferior  and  suTOrdinate  class*  And  when  we  find  the 
States  guarding  themselves  from  the  indiscreet  or  improper 
admission  by  other  States  of  emigrants  from  other  countne^ 
by  giving  the  power  exclusively  to  Conmss,  we  cannot  fidl 
to  see  that  they  could  never  have  left  with  the  States  a  much 
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more  important  power — that  is,  the  power  of  tranfiforming 
into  citizens  a  nnmerous  cLuis  of  persona,  who  in  that  charac- 
ter would  be  mach  more  dangerous  to  the  peace  and  safety 
of  a  large  portion  of  the  Union,  than  the  few  foreigners  one 
of  the  States  might  improperly  naturalize.  The  Constitution 
upon  its  adoption  obviously  took  fit>m  the  States  all  power  by 
any  subsequent  le^slation  to  introduce  as  a  citizen  into  the 

Eoutical  fiaimily  of  the  United  States  any  one,  no  matter  where 
e  was  bom,  or  what  might  be  his  chu-acter  or  condition ;  and 
it  gave  to  Congress  the  power  to  confer  this  character  upon 
those  only  who  were  bom  outside  of  the  dominions  of  the 
United  States.  And  no  law  of  a  State,  therefore,  passed  since 
Hie  Constitution  was  adopted,  can  give  any  right  of  citizenship 
outside  of  its  own  territoiy. 

A  clause  similar  to  the  one  in  the  Constitution,  in  relation 
to  the  rights  and  immunities  of  citizens  of  one  State  in  the 
other  States,  was  contained  in  the  Articles  of  Confederation. 
But  there  is  a  difference  of  lan^age,  which  is  worthy  of 
note.  The  provision  in  the  Articles  of  Confederation  was, 
'^that  the  free  inhabitants  of  each  of  the  States,  paupers, 
va^bonds,  and  fugitives  from  iustice,  excepted,  shoula  be 
entitled  to  all  the  privileges  and  immunities  of  free  citizens 
in  the  several  States."  , 

It  wt31  be  observed,  that  under  this  Confederation,  each 
State  had  the  ri^ht  to  decide  for  itself,  and  in  its  own 
tribunals,  whom  it  would  acknowledM  as  a  free  inhabitant 
of  anotiier  State.  The  term  Jree  inhSniantj  in  the  ^neralily 
of  its  terms,  would  certainly  include  one  of  the  Amcan  race 
who  had  been  manumitted.  But  no  example,  we  think,  can 
be  found  of  his  admission  to  all  the  privileges  of  citizenship  in 
any  State  of  the  Union  after  these  Articles  were  formed,  and 
wmle  they  continued  in  force.    And,  notwithstanding  the 

Snerality  of  the  words  ^^fi^e  inhabitants,"  it  is  very  clear 
at,  according  to  their  accepted  meaning  in  that  day,  they 
did  not  include  the  African  race,  whether  free  or  not:  for  the 
fifCh  section  of  the  ninth  article  provides  that  Congress  should 
have  the  power  ^*to  asree  upon  the  number  of  land  forces  to 
be  raised,  and  to  mi^e  requisitions  from  each  State  for  its 
ouota  in  proportion  to  the  number  of  white  inhabitants  in  such 
State,  which  requisition  should  be  binding." 

Words  could  hardly  have  been  used  which  more  stronriy 
mark  the  line  of  distinction  between  the  citizen  and  tiiie 
•iBubject;  the  free  and  the  subjugated  races.  The  latter  were 
not  even  counted  when  the  ixmabitantB  of  a  State  were  to  be 


in  proportion  to  its  numbers  for  the  general  defence. 
And  it  cannot  xor  a  moment  be  supposed,  that  a  class  of 
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giraons  thus  separated  and  rejected  from  those  who  formed 
e  sovereignty  of  the  States,  were  yet  intended  to  be  included 
under  the  words  ''free  inhabitants,"  in  the  preceding  article^ 
to  whom  nrivileges  and  immunities  were  so  carefully  secuiea 
in  every  Qtate. 

But  although  this  clause  of  the  Articles  of  Confederation  is 
the  same  in  principle  with  that  inserted  in  the  Constitution, 
yet  the  comprehensive  word  inhabUcmij  which  might  be  con* 
strued  to  include  an  emancipated  slave,  is  omitted;  and  the 
privilege  is  confined  to  citizens  of  the  State.  And  this  altera- 
tion  in  words  would  hardly  have  been  made,  unless  a  different 
meanine  was  intended  to  be  conveyed,  or  a  possible  doubt 
removed.  The  just  and  fidr  inference  is,  that  as  this  privilege 
was  about  to  be  placed  under  the  protection  of  ^e  General 
Government,  and  the  words  expounded  by  its  tribunals,  and 
all  power  in  relation  to  it  taken  fix)m  the  State  and  its  courts, 
it  was  deemed  prudent  to  describe  witii  precision  and  caution 
the  persons  to  whom  this  high  privilege  was  given — and  the 
word  citizen  was  on  that  account  substituted  for  tiie  words  fru 
inhabiUmL  The  word  citizen  excluded,  and  no  doubt  intended 
to  exclude,  foreigners  who  had  not  become  citizens  of  some 
one  of  the  States  when  the  Constitution  was  adopted;  and 
also  every  description  of  persons  who  were  not  fully  recognised 
as  citizens  in  the  several  States.  This,  upon  any  fair  construe* 
tion  of  the  instruments  to  which  we  have  referred,  was 
evidently  the  object  and  purpose  of  this  chanee  of  words. 

To  all  this  mass  of  proof  we  have  still  to  aad,  that  Congress 
has  repeatedly  legislated  upon  the  same  construction  of  tiie 
Constitution  tiiat  we  have  given.  Three  laws,  two  of  which 
were  passed  ^In^ost  immecuiately  after  the  Government  went 
into  operatioi^,  will  be  abundantly  sufficient  to  show  this. 
The  two  first  are  particularly  worthy  of  notice,  because  many 
olthe  men  who  assisted  in  framing  the  Constitution,  and  took 


an  active  part  in  procuring  its  adoption,  were  then  in  the  halls 
of  legislation,  and  certainly  understood  what  they  meant  when 
they  used  the  words  ''people  of  the  United  States"  and 
"citizen"  in  that  well-considered  instrument. 

The  first  of  these  acts  is  the  naturalization  law,  which  was 
passed  at  the  second  session  of  the  first  Congress,  March  26, 
1790,  and  confines  the  right  of  becoming  citizens  "lo  aUais 
hemafree  white  persons.** 

Now,  tiie  Constitution  does  not  limit  the  power  of  Conffrees 
in  this  respect  to  white  persons.  And  they  may,  if  they  uink 
proper,  authorize  the  naturalization  of  any  one,  of  any  color, 
who  was  bom  under  allegiance  to  another  Government  But 
the  language  of  the  law  above  quoted,  flbows  tiiat  citizenship 
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At  that  time  was  perfectly  understood  to  be  confined  to  the 
white  race;  and  that  they  alone  constituted  the  sovereignty 
in  the  Gk>yemment. 

Cohgreas  m^ht,  as  we  before  said,  have  authorized  the  nat- 
uralization of  Vidians,  because  they  were  aliens  and  foreiffners. 
But»  in  their  then  untutored  and  savage  state,  no  one  woula  have 
thought  of  admitting  tiiem  as  citizens  in  a  civilized  community. 
And,  moreover,  the  atrocities  they  had  but  recently  committed, 
when  they  were  the  allies  of  Great  Britain  in  the  !Etevolutionary 
war,  were  yet  fresh  in  the  recollection  of  the  people  of  the 
United  Stales,  and  they  were  even  then  euardinja;  tnemselves 
against  the  threatened  renewal  of  Indian  nostilities.  No  one 
supposed  then  that  any  Indian  wo^ld  ask  for,  or  was  capable  of 
emoying,  tiie  privileges  of  an  American  citizen,  and  the  word 
wbite  was  not  used  with  any  particular  rderence  to  them. 

Neither  was  it  used  with  any  reference  to  the  African  race 
imported  into  or  bom  in  this  countiy ;  because  Congress  had 
no  power  to  naturalize  them,  and  therefore  there  was  no  ne- 
cessity for  using  particular  words  to  exclude  them. 

It  would  seem  to  have  been  used  merely  because  it  followed 
out  the  line  of  division  which  the  Constitution  has  drawn  be- 
tween the  citizen  race,  who  formed  and  held  the  Oovemment, 
and  the  African  race,  which  they  held  in  subjection  and  slavery, 
and  governed  at  their  own  pleasure. 

Another  of  the  early  laws  of  which  we  have  spoken,  is  the 
first  militia  law,  which  was  passed  in  1792,  at  the  first  sesrion 
of  tiie  second  Congress.  The  language  of  this  law  is  equally 
plain  and  significant  with  the  one  just  mentioned.  It  directs 
that  every  ''free  able-bodied  white  male  citizen"  shall  be  en- 
rolled in  the  militia.  The  word  whUe  is  evidently  used  to  ex- 
clude the  African  race,  and  the  word  ''citizen"  to  exclude 
unnaturalized  foreigners;  the  latter  forming  no  part  of  the 
aovereiffnty,  owing  it  no  allegiance,  and  therefore  under  no 
obligation  to  defend  it.  The  African  race,  however,  bom  in 
the  country,  did  owe  allegiance  tp  the  Government,  whether 
they  were  slave  or  free;  but  it  is  repudiated,  and  rejected 
from  the  duties  and  obligations  of  citizenship  in  marked  Ian- 
gvuige* 

Tne  third  act  to  which  we  have  alluded  is  even  still  more 
decisive;  it  was  passed  as  late  as  1818,  (2  Stat,  809,)  and  it 
"*       "Thatfiomandafterthetermmationof  the  warin 


the  United  States  are  now  engaeed  with  Great  Britain, 
it  shall  not  be  lawftil  to  employ,  on  board  of  any  public  or 
^vate  vessels  of  tiie  United  states,  any  person  or  persons  ez- 
eept  citizeiM  of  the  United  States,  or  persons  of  color,  natives 
ofthe  United  States. 
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Here  the  line  of.  distinction  is  drawn  in.  express  woids^  Pei^ 
sons  of  color,  in  the  judement  of  Congr^  were  not  inclnded 
in  the  word  citizens,  and  they  are  described  as  another  and 
different  class  of  persons,  and  authorized  to  be  employed,  if 
bom  in  the  United  States. 

And  even  as  late  as  1820,  (chap.  104,  sec.  -8,)  in  the  charter 
to  the  city  of  Washington,  the  corporation  is  authorized  '^to 
restrain  and  prohibit  the  nightiy  and  other  disorderly  meet* 
ings  of  slaves,  free  negroes,  and  mnlattoes,'^  tihns  associating 
them  together  in  its  legislation;  and  after  prescribing  the  piiii» 
ishment  that  may  be  inflicted  on  the  slaves,  proceeds  in  the 
following  words:  ^' And  to  punish  such  free  negroes  and  mii« 
lattoes  by  penalties  not  exceeding  twenty  dollars  for  any  one 
offence;  and  in  case  of  the  inabihty  of  any  such  free  negro  or 
mulatto  to  pay  any  such  penalty  and  cost  thereon,  to  cause 
him  or  her  to  be  confined  to  labor  for  any  time  not  exceeding 
six  calendar  months."  ^  And  in  a  subse^^uent  part  of  tiie  same 
section,  the  act  authorizes  the  corporation  "  to  prescribe  the 
terms  and  conditions  upon  which  nree  negroes  and  mulattoetf 
may  reside  in  the  dty" 

This  law,  like  the  laws  of  the  States,  shows  that  this  class 
of  persons  were  governed  by  special  le^lation  directed  ex* 
pressly  to  them,  and  alwavs  connected  with  provisions  for  tiie 
government  of  slaves,  and  not  with  those  for  the  government 
of  free  white  citizens.  And  after  such  an  uniform  course  of 
legislation  as  we  have  stated,  by  the  colonies,  by  the  Statee, 
and  by  Congress,  running  through  a  period  of  more  than  a 
century,  it  would  seem  that  to  cful  persons  thus  marked  and 
sti^atized,  *^  citizens  "  of  the  United  States,  ^'fellow-dtizens,'' 
a  constituent  part  of  the  sovereignty,  would  be  an  abuse  of 
terms,  and  not  calculated  to  exalt  ue  character  of  an  Ameri- 
can citizen  in  the  eyes  of  other  nations. 

.The  conduct  of  the  Executive  Department  of  the  Govern* 
ment  has  been  in  perfect  hannony  upon  this  subject  with  this 
course  of  legislation.  The  question  was  brought  officially  be» 
fore  the  late  William  Wirt,  when  he  was  the  Attorney  Oen- 
eral  of  the  United  States,  in  1821,  and  he  decided  that  the 
words  '^ citizens  of  the  United  States"  were  used  in  the  acts 
of  Congress  in  the  same  sense  as  in  the  Constitution ;  and  that 
free  persons  of  color  were  not  citizens,  within  the  meaning  of 
the  Constitution  and  laws ;  and  this  opinion  has  been  confirmed 
by  that  of  the  late  Attorney  Gtenem,  Caleb  Cushing,  in  a  re- 
cent case,  and  acted  upon  by  the  Secretary  of  State,  who  re- 
fused to  grant  passports  to  mem  as  ^^citizens  of  the  United 
States." 

But  it  is  said  that  a  person  may  be  a  citizen^  and  entitied  to 
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that  character,  although  he  does  not  posBess  all  the  rights 
which  may  belong  to  other  citizexiB;  as,  for  example,  the  nffht 
to  TOte,  or  to  hold  particular  officeB ;  and  that  yet,  when  ne 
gocB  into  another  State,  he  is  entitled  to  be  reco^ised  there 
aa  a  citueen,  alUiongh  the  State  may  measure  his  rights  by  the 
rights  which  it  allows  to  persons  of  a  like  character  or  class 
resident  in  the  State,  and  refiise  to  him  the  full  rights  of  dti- 
sendiip. 

This  ai^gfoment  overlooks  the  langua^  of  the  provision  in 
the  Oonstitution  of  which  we  are  speakmg. 

Undoubtedly,  a  person  may  be  a  citizen,  that  is,  a  member 
of  the  community  who  form  the  sovereignty,  although  he  ex- 
erdses  no  share  of  tiie  political  power,  and  is  incapacitated 
from  holding  particular  offices.  Women  and  minors,  who 
fimn  a  part  of  the  political  fiEunily,  cannot  vote;  and  when  a 
property  qualification  is  required  to  vote  or  hold  a  particular 
office,  mose  who  have  not  tne  necessary  qualification  cannot 
vote  or  hold  the  office,  yet  they  are  citizens. 

So,  too,  a  person  may  be  entitied  to  vote  by  the  law  of  the 
State,  who  IB  not  a  citizen  even  of  the  State  itself  And  in 
some  of  the  States  of  the  Union  forc)igners  not  naturalized  are 
allowed  to  vote.  And  the  State  may  give  the  right  to  free 
negroes  and  mulattoes,  but  that  does  not  make  them  citizens 
of  the  State,  and  still  less  of  the  United  States.  And  the  pro- 
vision in  tlie  Constitution  giving  privileges  and  immunities  in 
other  States,  does  not  apply  to  uem. 

Neither  does  it  apply  to  a  person  who,  being  the  citizen  of  a 
State,  migrates  to  anouier  State.    For  then  he  becomes  sub- 

ilect  to  the  laws  of  the  State  in  which  he  lives,  and  he  is  no 
onger  a  citizen  of  the  State  from  which  he  removed.  And 
the  State  in  which  he  resides  may  then,  unquestionably,  de- 
termine his  status  or  condition,  and  place  him  amons  tiie  class 
jof  persons  who  are  not  recognised  as  citizens,  but  oelong  to 
an  uferior  and  subject  race ;  and  may  deny  him  the  privileges 
and  immunities  eiyoyed  by  its  citizens. 

But  so  fiur.as  mere  rights  of  person  are  concerned,  the  pro- 
vision in  question  is  confined  to  dtizens  of  a  State  who  are 
temporarily  in  another  State  without  taking  up  their  residence 
there.  It  sives  them  no  political  rights  in  the  State,  as  to  vo- 
ting or  holding  office,  or  in  any  other  respect  For  a  dtizen 
of  one  State  has  no  right  to  participate  in  the  government  of 
another.  But  if  he  ranks  as  a  citizen  in  the  State  to  which  he 
belongs,  within  the  meaning  of  the  Constitution  of  the  United 
States,  then,  whenever  he  goes  into  another-  State,  the  Consti- 
tution clothes  him,  as  to  the  rights  of  person,  with  all  the 
privileges  and  immunities  whi<£  belong  to  citizens  of  the 
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State.  And  if  persons  of  the  AMcan  race  are  citizens  of  a 
State,  and  of  the  United  States,  they  wonld  be  entitled  to  all 
of  these  privileges  and  immunities  in  eveiy  State,  and  the 
State  could^  not  restrict  them ;  for  they  would  hold  these  priv- 
ileges and  immunities  under  the  paramount  authority  of  the 
Feaeral  Qovemnicnt,  and  its  courts  would  be  bound  to  main- 
tain and  enforce  them,  the  Constitution  and  laws  of  the  State 
to  the  contrary  notwithstanding.  And  if  the  States  could 
limit  or  restrict  them,  or  place  the  party  in  an  inferior  grade, 
this  clause  of  the  Constitution  would  be  unmeaning,  and  could 
have  no  operation;  and  would  give  no  rights  to  the  citizen 
when  in  another  State.  He  would  have  none  but  what  the 
State  itself  chose  to  allow  him.  This  is  evidentiy  not  the  con- 
struction or  meaning  of  the  clause  in  question.  It  guaranties 
rights  to  tiie  citizen,  and  the  State  cannot  withhold  them. 
And  these  rights  are  of  a  character  and  would  lead  to  eonse* 
quences  which  make  it  absolutely  certain  that  the  African 
race  were  not  included  under  the  name  of  citizens  of  a  State, 
and  were  not  in  the  contemplation  of  the  framers  of  the  Con- 
stitution when  these  privile^s  and  immunities  were  provided 
for  the  protection  of  the  citizen  in  other  States. 

The  case  of  Legrand  v.  Damall  (2  Peters,  664)  has  been 
referred  to  for  the  purpose  of  showing  that  this  court  has  de- 
cided that  the  descenaant  of  a  slave  may  sue  as  a  citizen  in  a 
court  of  the  United  States ;  but  the  case  itself  shows  that  the 
questipn  did  not  arise  and  could  not  have  arisen  in  the  case. 

It  appears  from  the  report,  that  Damall  was  bom  in  Mary- 
land, and  was  tiie  son  of  a  white  man  by  one  of  his  slaves,  and 
his  fiither  executed  certain  instruments  to  manumit  him,  and 
devised  to  him  some  landed  property  in  the  State.  This  prop- 
erty Damall  afterwards  sold  to  Legrand,  the  appellant,  who 
gave  his  notes  for  the  purchase-money.  But  becoming  after- 
wards apprehensive  that  the  appellee  had  not  been  eman- 
cipated according  to  the  laws  of  ^faryland,  he  refused  to  pav 
the  notes  until  ne  could  be  better  satisfied  as  to  Damall^ 
right  to  convey.  Damall,  in  the  mean  time,  had  taken  up  his 
residence  in  Pennsylvania,  and  brought  suit  on  the  notes,  and 
recovered  judgment  in  the  Circuit  Court  for  the  district  of 
Mairland. 

The  whole  proceeding,  as  appears  by  the  report,  was  an  am- 
icable one;  Legrand  bemg  pertectiy  willing  to  pay  the  mon^, 
if  he  could  obtain  a  titie,  and  Damall  not  wishmg  him  to  pay 
unless  he  could  make  him  a  good  one.  In  point  of  &ct,  the 
whole  proceeding  was  under  the  direction  of  the  counsel  who 
aigued  the  case  for  the  appellee,  who  was  the  mutual  friend  o£ 
the  parties^  and  confided  m  by  both  of  tiiem,  and  whose  only 
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object  was  to  have  the  rights  of  both  parties  established  by  ju- 
dicial decision  in  the  most  speedy  and  least  expensive  manner. 

Legrand,  therefore,  raised  no  objection  to  the  jurisdiction  of 
the  court  in  the  suit  at  law,  because  he  was  himself  anxious  to 
obtain  the  judgment  of  the  court  upon  his  title.  Consequently, 
there  was  notmne  in  the  record  l>efore  the  court  to  show  that 
Damall  was  of  .^Srican  descent,  and  the  usual  judgment  iand 
award  of  execution  was  entered.  And  Le^^rand  thereupon  filed 
his  bill  on  the  equitjr  side  of  the  Circuit  Court,  stating  that 
Damall  was  bom  a  sbve,  and  had  not  been  legally  emancipa- 
ted, and  could  not  therefore  take  the  land  deyised  to  him,  nor 
make  Legrand  a  good  tide;  and  praying  an  injunction  to  re-- 
strain Damall  from  proceeding  to  execution  on  the  iudgment, 
which  was  granted.  Damall  answered,  averring  in  his  answer 
that  he  was  a  free  man,  and  capable  of  conveying  a  good  title. 
Testimony  was  taken  on  this  point,  and  at  the  hearing  *the 
Circuit  Court  was  of  opinion  that  Damall  was  a  free  man  and 
his  title  ffood,  and  dissolved  the  iniunction  and  dismissed  the 
bill;  anf^t  decree  was  affirmed  here,  upon  tiie  appeal  of 
Lemnd. 

Now,  it  is  difficult  to  imagine  how  an^  question  about  the 
citizenship  of  Damall,  or  his  ri^ht  to  sue  m  that  character,  can 
be  supposed  to  have  arisen  or  been  decided  in  that  case.  The 
fiMst  that  he  was  of  African  descent  was  first  brought  before 
the  court  upon  the  bill  in  equity.  The  suit  at  law  had  then 
passed  into  judgment  and  award  of  execution,  and  the  Circuit 
Court,  as  a  court  of  law,  had  no  longer  any  authority  over  it 
It  was  a  valid  and  legal  judgment,  which  tbe  court  that  ren- 
dered it  had  not  the  power  to  reverse  or  set  aside.  And  uidess 
it  had  jurisdiction  as  a  court  of  equity  to  restrain  him  from 
using  its  process  as  a  court  of  law,  Damall,  if  he  thought 
proper,  would  have  been  at  liberty  to  proceed  on  his  judgment, 
and  compel  the  payment  of  the  mone^Ti  althoi:/gh  the  aUega- 
tions  in  tiie  bill  were  tme^  and  he  was  incapable  of  making  a 
titie.  No  other  court  could  have  e^oined  him,  for  certainly 
no  State  equity  court  OHild  interfere  in  that  way  with  the  judg- 
ment of  a  Cireuit  Court  of  the  United  States. 

But  the  Circuit  Court  as  a  court  oC  equity  certainlv  had 
equity  jurisdiction  over  its  own  judgment  as  a  court  of  law, 
witibout  regard  to  the  character  of  tne  parties;  and  had  not 
only  the  r^t,  but  it  was  its  duty — ^no  matter  who  were  the 
parties  in  £e  judgment — to  prevent  them  from  proceeding  to 
enforce  it  by  execution,  if  the  court  was  satisfied  that  the 
money  was  not  iustiy  and  equitably  due.  The  abilitv  of  Duat' 
ludl  to  convey  £d  not  depend  upon  his  dtixenship.  but  upon 
his  title  to  freedom.    And  if  he  was  free,  he  could  bold  and 
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oonyey^  property,  b;^  the  laws  of  Maryland,  although  he  was 
not  a  citusen.  !bat  if  he  was  by  law  soil  a  slave,  he  could  not. 
It  was  therefore  the  duty  of  the  court,  sitting  as  a  court  of 
equity  in  the  latter  case,  to  prevent  him  from  using  its  process, 
as  a  court  of  common  law,  to  compel  the  payment  of  tne  pur- 
chase-money, when  it  was  evident  .that  the  purchaser  must 
lose  the  land.  But  if  he  was  free,  and  could  make  a  title,  it 
was  equally  the  duty  of  the  court  not  to  suffer  Legrand  to 
keep  the  land,  and  refuse  the  payment  of  the  money,  upon  the 
g^und  that  Bamall  was  incapable  of  Buine  or  being  sued  as  a 
citizen  in  a  court  of  the  United  States.  Tne  character  or  citi- 
zenship of  the  parties  had  no  connection  with  tiie  question  of 
jtlrisdiction,  and  the  matter  in  dispute  had  no  relation  to  the 
citizenship  of  Damall.  Nor  is  such  a  question  alluded  to  in 
the  opinion  of  the  court. 

Besides,  we  are  hj  no  means  prepared  to  say  that  thpre  are 
not  many  cases,  civil  as  well  as  criminal,  in  which  a  CSrcUit 
Court  of  the  United  States  may  exercise  jurisdiction,  although 
one  of  the  African  race  is  a  party;  that  broad  question  is  not 
before  tlie  court  The  question  with  which  we  are  now  deal- 
ing is,  whether  a  person  of  the  African  race  can  be  a  citizen 
of  the  Unit^  States,  and  become  thereby  entitied  to  a  special 
privilege,  bv  virtue  of  his  titie  to  that  character,  and  which, 
under  the  Constitution,  no  one  but  a  citizen  can  claim.  It  is 
manifietst  that  the  case  of  Legrand  and  Damall  has  no  bearing 
on  that  question,  and  can  have  no  application  to  the  case  now 
brfore  the  court 

This  case,  however,  strikingly  illustrates  the  consequences 
that  would  follow  the  construction  of  the  Constitution  whidi 
would  ^ve  the  power  contended  for  to  a  State.  It  would  in 
^flfoet  nve  it  also  to  an  individual.  For  if  the  fietther  of  young 
l)amall  had  manumitted  him  in  his  lifetime,  and  sent  him  to 
reside  in  a  State  which  recognised  him  as  a  citizen,  he  might 
have  visited  and  sojourned  in  Maryland  when  he  pleased,  and 
as  long  as  he  pleased,  as  a  citizen  of  the  United  States;  and 
the.  State  officers  and  tribunals  would  be  compelled,  by  the 
paramount  authority  of  the  Constitution,  to  receive  him  and 
treat  him  as  one  of  its  citizens,  exempt  from  the  laws  and 
police  of  the  State  in  relation  to  a  person  of  that  desanption^ 
and  iallow  him  to  eqjoy  all  the  tights  and  privileges  of  citizen- 
ship,  without  respect  to  the  laws  of  Marjpland,  although  sndi 
laws  were  deemed  by  it  absolutely  essential  to  its  own  safety. 

^e  only  two  provisions  which  point  to  them  and  include 
them,  treat  them  as  property,  and  make  it  die  duty  of  the 
Government  to  protect  it;  no  other  power,  in  relation  to  this 
laoei  is  to  be  found  in  the  Coiistitution;  and  as  it  is  a  Gkrrem^ 
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ment  of  special,  delegated,  powers,  no  authority  beyond  these 
two  provisions  can  be  constitutionally  exercised.  The  Qovem- 
ment  of  tibe  United  States  had  no  liffbt  to  interfere  for  any 
other  purpose  but  that  of  protecting  uie  rights  of  the  owner, 
leaving  it  altogether  withnthe  sevend  States  to  deal  with  this 
race,  whether  emancipated  or  not,  as  each  State  may  think 
justice,  humanity,  and  the  interests  and  safety  of  society, 
reqaire.  The  States  evidently  intended  to  reserve  this  power 
exclusively  to  themselves. 

No  one,  we  presume,  supposes  that  any'  change  in  public 
opinion  or  feelmg,  in  relation  to  this  unfortunate  race,  m  the 
civilized  nations  of  Europe  or  in  this  country,  should  induce 
the  court  to  give  to  the  words  of  the  Constitution  a  more 
Uberal  construction  in  their  fevor  than  they  were  intended  to 
bear  when  tlie  instrument  was  firamed  and  adopted.  Such  an 
argument  worfld  be  altogether  inadmissible  in  any  tribunal 
caUed  on  to  interpret  it  If  any  of  its  provisions  are  deemed 
unjust,  there  is  a  mode  prescribed  in  the  instrument  itself  b^ 
which  it  may  be  amended;  but  while  it  remains  unaltered,  it 
must  be  construed  now  as  it  was  understood  at  the  time  of 
its  adoption.  It  is  not  only  the  same  in  words,  but  the  same 
in  meaning,  and  delemtes  the  same  powers  to  the  Govern* 
ment,  and  reserves  ana  secures  the  same  rights  and  pr^vile^ 
to  the  citizen;  and  as  long  as  it  continues  to  exist  in  its 
present  form,  it  speaks  not  only  in  the  same  words,  but  wi& 
the  same  meaning  and  intent  with  which  it  spoke  when  it 
came  from  the  hands  of  its  framers,  and  was  voted  on  .and 
adopted  bythe  people  of  the  United  States.  Any  other  rule 
of  construction  would  abrogate  the  judicial  character  of  this 
court,  and  make  it  the  mere  reflex  of  the  popular  opinion  or 
passion  of  the  day.  This  court  was  not  created  by  the  Consti- 
tution for  such  purposes.  Higher  and  graver  trusts  have  been 
confided  to  it,  and  it  must  not  falter  in  the  path  of  duty. 

What  tiie  construction  was  at  that  time,  we  think  can  hardly 
admit  of  doubt  We  have  the  language  of  the  Declaration  m 
Independence  and  of  the  Articles  of  Confederation,  in  addition 
to  the  plain  words  of  the  Constitution  itself;  we  have  the 
legislation  of  the  different  States,  before,  about  the  time^  and 
since,  the  Constitution  was  adopted ;  we  have  the  legislation 
of  Congress,  from  the  time  of  its  adoption  to  a  recent  period; 
and  we  nave  the  constant  and  umform  action  of  the  Executive 
Department,  all  concurring  together,  and  leading  to  the  same 
result  And  if  anything  in  rektion  to  the  construction  of  the 
Constitution  can  be  regarded  as  settled,  it  is  that  which  we 
now  give  to  the  word  *< citizen"  and  the  word  ^^pe^le.'* 

And  upon  a  fbll  and  careful  consideration  of  the  sulg< 
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fhe  court  is  of  opinion^  that,  upon  the  facts  stated  in  the  plea 
in  abatement,  Dred  Bcott  was  not  a  citizen  of  Missouri  within 
the  meaning  of  the  Constitution  of  the  United  States,  and  not  | 
entitled  as  such  to  sue  in  its  courts ;  and,  consequently,  that  : 
the  Circuit  Court  had  no  jurisdiction  of  the  case,  and  that  the  | 
judgment  on  the  plea  in  abatement  is  erroneous. 

We  are  aware  that  doubts  are  entertained  by  some  of  the 
members  of  the  court,  whether  the  plea  in  abatement  is  legally 
before  the  court  upon  this  writ  of  error;  but  if  that  plea  is 
regarded  as  waived,  or  out  of  the  case  upon  any  other  ground, 
yet  the  question  as  to  the  jurisdiction  of  the  Circuit  uourt  is 
presented  on  the  face  of  the  bill  of  exception  itself  taken  by 
the  plaintiff  at  the  trial;  for  he  admits  that  he  and  his  wiie 
were  bom  slaves,  but  endeavors  to  make  out  his  title  to  free- 
dom and  citizenshin  by  showing  that  they  were  taken  by  their 
owner  to  certain  piaces,  hereinafter  mentioned,  where  slavery 
could  not  bv  law  exist,  and  that  they  thereby  became  free, 
and  upon  their  return  to  Missouri  became  citizens  of  that 
State. 

Now,  if  the  removal  of  which  he  speaks  did  not  eive  them 
their  freedom,  then  by  his  own  admission  he  is  stifl  a  slave ; 
and  whatever  opinions  may  be  entertained  in  £etvor  of  the 
citizenship  of  a  free  person  of  the  African  race,  no  one  supposes 
that  a  slave  is  a  citizen  of  the  State  or  of  the  United  ctates. 
I^  therefore,  the  acts  done  by  his  owner  did  not  make  them 
ttee  persons,  he  is  still  a  slave,  and  certainly  incapable  of  suing 
in  the  character  of  a  citizen. 

The  principle  of  law  is  too  well  settled  to  be  disputed,  that 
a  court  can  give  no  Judgment  for  either  party,  where  it  has  no 
jurisdiction;  and  i^  upon  the  showing  of  Scott  himself,  it 
appeared  that  he  was  still  a  slave,  the  case  ousht  to  have  been 
dismissed,  and  the  judgment  against  him  and  in  ftvor  of  the 
defendant  for  costs,  is,  like  tmtt  on  the  plea  in  abatement, 
erroneous,  and  the  suit  ought  to  have  been  dismissed  by  the 
Circuit  Court  for  want  of  jurisdiction  in  that  court 

But,  before  we  proceed  to  examine  this  part  of  the  case,  it 
may  be  proper  to  notice  an  objection  taken  to  the  judicial  au- 
thority of  tnis  court  to  decide  it;  and  it  has  been  said,  that  as 
this  court  has  decided  against  the  jurisdiction  of  the  Circuit 
Court  on  the  plea  in  abatement,  it  has  no  right  to  examine  any 
question  presented  bv  the  exception ;  and  i&t  anything  it  may 
say  upon  that  part  of  the  case  will  be  eztrarjudicial,  and  mere 
obiter  dicta. 

This  is  a  manifest  mistake;  there  can  be  no  doubt  as  to  the 
jurisdiction  of  this  court  to  revise  the  judgment  of  a  Circuit 
Clourt,  and  to  reverse  it  for  any  error  apparent  on  the  reeoid. 
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whether  it  be  the  error  of  giving  judgment  in  a  case  over 
which  it  had  no  jurisdiction,  or  any  other  material  error;  and 
'  is,  too.  whether  there  is  a  plea  in  abatement  or  not. 

The  oDJection  appears  to  have  arisen  fix>m  confounding  writs 
of  error  to  a  State  court,  with  writs  of  error  to  a  Circuit  Court 
of  the  United  States.  U ndoubtedly,  upon  a  writ  of  error  to  a 
State  court,  unless  the  record  shows  a  case  that  gives  jurisdic- 
tion, the  case  must  be  dismissed  for  want  of  jurisdiction  in  ihia 
eawrL  And  if  it  is  dismissed  on  that  g^und,  we  have  no  right 
to  examine  and  decide  upon  any  question  presented  by  the  Bill 
of  exceptions,  or  any  other  part  of  the  record.  But  writs  of 
error  to  a  State  court  and  to  a  Circuit  Court  of  the  United 
States^  are  rejjulated  by  different  laws,  and  stand  upon  entire* 
ly  dirorent  prmdples.  And  in  a  writ  of  error  to  a  Circuit 
Court  of  the  United  States,  the  whole  record  is  before  this 
court  for  examination  and  decision ;  kai  if  the  sum  in  contro- 
versy is  large  enough  to  give  jurisdiction,  it  is  not  only  the 
right,  but  it  b  the  judicial  duty  of  the  court,  to  examine  the 
whole  case  as  presented  by  the  record;  and  if  it  appears  upon 
its  fiu^  that  any  material  error  or  errors  have  been  committed 
hy  the  court  below,  it  is  the  duty  of  this  court  to  reverse  the 
judgment,  and  remand  the  case.  And  certainly  an  error  in 
passmg  a  judgment  upon  the  merits  in  &vor  of  either  party, 
,m  a  case  which  it  was  not  authorised  to  try,  and  over  whioi 
it  had  no  jurisdiction,  is  as  grave  an  error  as  a  court  can  com- 
mit 

The  plea  in  abatement  is  not  a  plea  to  the  jurisdiction  of 
this  court,  but  to  the  jurisdiction  of  the  Circuit  Court.  And 
it  appears  by  the  record  before  us^  that  the  Circuit  Court  com- 
mitted an  error,  in  deciding  that  it  had  jurisdiction,  upon  the 
fiuts  in  the  case,  admitted  by  the  j^leadings.  It  is  the  duty  of 
the  appellate  triounal  to  correct  this  error;  but  that  could  not 
be  done  by  dismissing  the  case  for  want  of  jurisdiction  here— 
for  that  would  leave  tiie  erroneous  judgment  in*  fhll  force,  and 
the  iniured  party  without  remedy,  iuid  the  appellate  court 
therefore  exercises  the  power  for  which  alone  appellate  courts 
are  constituted,  by  reversing  the  judgment  of  the  court  below 
for  this  error.  It  exercises  its  proper  and  appropriate  Jurisdio* 
tion  over  the  judgment  and  proceedings  of  the  Circuit  Court 
as  th^  ^PP^s'  u'poik  the  record  brought  up  by  the  writ  ot 
0Ror« 

The  correction  df  one  error  in  the  court  below  does  not  d^ 

give  the  appell&te  court  of  the  power  of  examining  fhrther 
to  tiie  record,  and  correcting  any  other  material  errors  which 
may  have  been  committed  by  the  inferior  court  There  is  cer- 
tainly no  rule  of  law— nor  any  practice— nor  any  decision  of  a 
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court — ^which  even  questions  this  power  in  the  appellate  trii- 
bunal.  On  the  contraiy,  it  is  the  daily  practice  oi  this  court, 
and  of  all  appellate  courts  where  they  reverse  the  judgment  of 
an  inferior  court  for  error,  to  correct  b;|^  its  opinions  whatever 
errors  may  appear  on  the  record  material  to  tne  case ;  and  tiiey 
have  always  neld  it  to  be  their  duty  to  do  so  where  tiie  silence 
of  the  court  might  lead  to  misconstruction  or  future  contro- 
versy, and  the  point  has  been  relied  on  by  either  side,  and 
arffued  before  tne  court. 

In  tihe  case  before  us,  we  have  already  decided  that  the  Cir- 
cuit Court  erred  in  deciding  that  it  had  jurisdiction  upon  the 
fitcts  admitted  by  the  pleading  And  it  appears  that,  in  the 
further  progress  of  the  case,  it  acted  upon  tne  erroneous  prin- 
ciple it  haa  decided  on  the  pleadings,  and  gave  judgment  for 
the  defendant,  where,  upon  the  facts  admitted  in  uie  excep- 
tion, it  had  no' iurisdiction. 

We  are  at  a  loss  to  understand  upon  what  principle  of  law, 
applicable  to  appellate  jurisdiction,  it  can  be  supposed  that 
wis  court  has  not  judicial  authority  to  correct  the  last-men- 
tioned error,  because  they  had  before  corrected  the  former;  or 
bv  what  process  of  reasoning  it  can  be  made  out,  that  the  error 
or  an  interior  court  in  actuall]|r  pronouncing  judgment  for  one 
of  tiie  parties,  in  a  case  in  wmcn  it  had  no  jurisaiction,  cannot 
be  looked  into  or  corrected  by  this  court,  because  we  have  de- 
cided a  similar  question  presented  in  the  pleadines.  The  last 
point  is  distincthr  presented  by  the&cts  contained  in  the  plain- 
tiff's own  bill  01  exceptions,  which  he  himself  brings  here  by 
this  writ  of  error.  It  was  the  point  which  chiefly  occupied  the 
attention  of  the  counsel  on  both  sides  in  the  argument — ^and 
the  judgment  which  this  court  must  render  upon  both  errors 
is  precisely  the  same.  It  must,  in  each  of  them,  exercise  juris- 
diction over  the  judgment,  and  reverse  it  for  the  errors  com- 
mitted by  the  court  below;  and  issue  a  mandate  to  the  Circuit 
Court  to  conform  its  judgment  to  the  opinion  pronounced  by 
this  court,  by  dismissing;  the  case  for  want  of  jurisdiction  in 
the  Circuit  Court  This  is  the  constant  and  invariable  prac- 
tice of  this  court,  where  it  reverses  a  judgment  for  want  of 
jurisdiction  in  the  Circuit  Court 

It  can  scarcety  be  necessary  to  pursue  such  a  question  fur- 
ther. The  want  of  jurisdiction  in  the  court  below  may  appear 
on  the  record  without  any  plea  in  abatement  This  is  fit- 
nuliarly  the  case  where  a  court  of  chancery  has  exercised 
jurisdiction  in  a  case  where  the  plaintiff  had  a  plain  and  ade- 
quate remedy  at  law,  and  it  so  appears  b^  the  transcript  when 
brought  here  by  appeal.  So  also  where  it  appears  that  a  court 
of  a&iirally  hais  exorcised  jurisdiction  in  a  case  belonging  ex- 
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dimyely  to  a  court  of  oommon  law.  In  these  cases  fheie  is 
no  plea  in  abatement.  And  for  the  same  reason,  and  npon 
the  same  principles,  where  the  defect  of  jurisdiction  is  patent 
on  the  record,  this  court  is  bound  to  reversa  the  judgment,  al* 
thouffh  the  defendant  has  not  pleaded  in  abatement  to  the 
jurisdiction  of  the  inferior  court 

The  cas€«  of  Jackson  v.  Ashton  and  of  Capron  v.  Van  Noor- 
den,  to  which  we  have  referred  in  a  previous  part  of  this  opin- 
ion, are  directi^  in  point.  In  the  last-mentioned  case,  Capron 
brouffht  an  action  against  Van  Noorden  in  a  Circuit  Court  of 
the  u  nited  States,  without  showing,  bv  the  usual  averments 
of  citizenship,  that  the  court  had  jurisdictaon.  There  was  no 
plea  in  abatement  put  in,  and  the  parties  went  to  trial  upon 
the  merits.  The  court  j^vejudgment  in  &vor  of  the  defend- 
ant with  costs.  The  plamtin  thereupon  brought  his  writ  of 
error,  and  this  court  reversed  the  juogment  ffiven  in  favor  of 
the  defendnnt,  and  remanded  the  case  with  directions  to  dis- 
miss it,  because  it  did  not  appear  by  the  transcript  that  'the 
Circuit  Court  had  jurisdiction. 

The  case  before  us  still  more  strongly  imposes  upon  this 
court  the  duly  of  examining  whether  the  court  below  has  not 
committed  an  error,  in  taking  jurisdiction  and  giving  a  judg- 
ment for  costs  in  fiEtvor  of  the  defendant;  for  in  Capron  v.  Van 
Koorden  the^  judgment  was  reversed,  because  it  did  not  qppear 
that  the  parties  were  citizens  of  different  States.  They  might 
or  might  not  be.  But  in  this  due  it  does  appear  that  the 
plaintm  was  bom  a  slave;  and  if  the  &ctA  upon  whidi  he 
relies  have  not  made  him  free,  then  it  appears  a£&nnativelv 
on  the  record  that  he  is  not  a  citizen,  and  consequentiy  his 
suit  against  Sandford  was  not  a  suit  between  citizens  of 
different  States,  and  the  court  had  no  authority  to  pass  any 
judgment  between  the  parties.  The  suit  ought,  in  uiis  view 
of  1^  to  have  been  dismissed  by  the  Circuit  Court,  and  its 
judgment  in  favor  of  Sandford  is  erroneous,  and  must  be 
reversed. 

It  is  true  that  the  result  either  way,  by  dismissal  or  by  a  judg- 
ment for  the  defenduit,  makes  very  littie,  if  any,  di£forence  m 
a  pecuniary  or  personal  point  of  view  to  either  party.  But 
the  Act  that  the  result  would  be  very  nearly  the  same  to  the 
parties  in  either  form  of  judgment,  would  not  justify  this  court 
m  sanctioning  an  error  in  the  judgment  which  is  patent  on 
the  record,  and  which,  if  sanctioned,  miffht  be  drawn  into 
precedent,  and  lead  to  serious  mischidf  ana  injustice  in  some 
future  suit. 

We  proceed,  therefore,  to  inquire  whether  the  fik^ts  relied 
on  by  tilie  plaintiff  entitied  him  to  his  freedom. 
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The  case,  as  he  himself  states  it,  on  the  record  brought  here 
by  his  writ  of  error,  is  this: 

The  plaintiff  was  a  negro  slave,  belonj^g  to  Dr.  Emerson, 
who  was  a  surgeon  in  the  armjr  of  the  t]nited  States.  In  the 
year  1884,  he  took  the  -plaintiff  fix>m  the  State  of  Missouri 
to  the  military  post  at  Kock  Island,  in  the  State  of  Illi- 
nois, and  held  him  there  as  a  slave  imtil  the  month-  of  April 
or  May,  1886.  At  the  time  last  mentioned,  said  Dr.  Em- 
erson removed  the  plaintiff  from  said  military  post  at  Rock 
Island  to  the  militiuy  post  at  Fort  Snelling,  situate  on  the 
west  bank  of  the  Mississippi  river,  in  the  Territory  known  as 
Upper  Louisiana,  acquirea  by  the  United  States  of  France, 
ana  situate  north  of  the  latitude  of  thirty-six  degrees  thirty 
minutes  north,  and  north  of  the  State  of  Missoun.  Said  Ihr. 
Xhnerson  held  the  plaintiff  in  slavery  at  said  Fort  Snelling, 
from  said  last-mentioned  date  until  the  year  1888. 

In  the  year  1885,  Harriet,  who  is  named  in  tiie  second  count 
of  the  plaintiff's  declaration-,  was  the  negro  slave  of  li^or 
Taliaferro,  who  belonged  to  the  army  of  tiie  United  States. 
In  that  year,  1885,  said  Major  Taliaferro  took  said  Harriet  to 
said  Fort  Snelling,  a  military  post,  situated  as  hereinbefore 
stated,  and  kept  her  there  as  a  slave  until  the  year  1886,  and 
then  sold  and  delivered  her  as  a  slave,  at  said  Fort  Snelling, 
unto  the  said  Dr.  Emerson  hereinbefore  named.  Said  Dr.  Em- 
erson held  said  Harriet  in  slavery  at  said  Fort  Snelling  until 
the  year  1888. 

In  the  year  1836,  the  plaintiff  and  Harriet  intermarried, 
at  Fort  Snelling,  witii  the  consent  of  Dr.  Emerson,  who  then 
claimed  to  be  their  master  and  owner.  Eliza  and  Lizzie, 
named  in  the  third  count  of  the  plaintiff's  declaration,  are  the 
fruit  of  that  marriage.  Eliza  is  about  fourteen  years  old,  and 
was  bom  on  board  the  steamboat  Gipsey,  north  of  the  north 
line  of  the  State  of  Missouri,  and  upon  the  river  Mississippi. 
Lizzie  is  about  seven  years  old,  and  was  bom  in  the  State  of 
Missouri,  at  the  military  post  called  Jefferson  Barracks. 

In  the  year  1888,  said  Dr.  Emerson' removed  the  plaintiff 
and  said  Harriet,  and  their  said  daughter  Eliza,  from  said  Fort 
Snelling  to  the  State  of  Missouri,  where  they  have  ever  sinoe 
resided. 


Before  the  commencement  of  this  .«uit,  taid  Dr.  Emerson 
sold  and  conveyed  the  plaintifi^  and  Harriet,  Eliza,  and  Lizzie, 
to  the  defendant,  as  slaves,  and  the  defendant  hays  ever  since 
claimed  to,  hold  them,  and  each  of  them,  as  illaves. 
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before  mentionedT  And  2.  If  they  were  not  is  Soott  himeelf 
fiee  hj  reason  of  his  removal  to  Kock  iBlano,  ^^  the  State  of 
Illinois,  as  stated  in  the  above  admissions? 

We  proceed  to  examine  the  first  question. 

The  act  of  Congress,  upon  which  the  plaintiff  reUes,  declares 
that  slaveiy  and  involnntaiy  servitade,  except  as  a  ponbhment 
for  crime,  shall  be  forever  prohibited  in  all  that  part  of  the 
territorjr  ceded  by  France,  under  the  name  of  I^uisiana,  which 
lies  north  of  thirQr-six  degrees  thirty  minutes  nortih  latitude, 
and  not  included  within  the  limits  of  MIbsoutL  And  the 
difficulty  which  meets  us  at  the  threshold  of  this  part  of  the 
ihquixy  is,  whether  Congress  was  authorized  to  pass  this  law 
under  any  of  the  powers  granted  to  it  by  the  Constitution; 
tor  if  Ihe  authority  is  not  riven  by  that  instrument,  it  is  the 
duly  of  this  court  to  decuire  it  void  and  inoperative,  and 
incapable  of  conferring  freedom  upon  any  one  who  is  held  as 
a  slave  under  the  laws  of  any. one  of  the  States. 

The  counsel  for  the  plaintiff  has  laid  much  stress  upon  that 
article  in  the  Constitution  which  confers  on  Congress  the 
power  ^*to  dispose  of  and  make  all  needful  rules  and  regula- 
tions respecting  the  territory  or  other  propeijy  belonging  to 
the  United  States ;  ^  but,  in  the  judgment  of  the  courts  that 
provision  -has  no  bearing  on  the  present  controversv,  and  the 
power  there  given,  whatever  it  may  be,  is  confined,  and  was 
mtended  to  to  confined,  to  the  territory  which  at  that  time 
belonged  to,  or  was  claimed  by,  the  United  States,  and  was 
within  their  boundaries  as  settled  by  the  treaty  with  Great 
Britain,  and  can  have  no  influence  upon  a  territory  afterwards 
acquired  finom  a  foreign  Government  It  was  a  special  provi* 
sion  for  a  known  and  particular  territory,  and  to  meet  a 
present  emergency,  and  nothing  more. 

A  brief  summary  of  the  history  of  the  times,  as  well  as  the 
careful  and  measured  terms  in  which  the  article  is  framed, 
will  show  the  correctness  of  this  proposition. 

It  will  .be  remembered  that,  from  the  commencement  of  the 
Bevolutionarv  war,  serious  difficulties  existed  between  the 
States,  in  relation  to  the  disposition  of  large  and  unsettled 
territories  which  were  includea  in  the  chartered  limits  of  some 
of  the  States.  And  some  of  the  other  States,  and  more 
especially  Maryland,  which  had  no  unsettled  lands,  insisted 
that  as  the  unoccupied  lands,  if  wrested  from  Great  Britain, 
would  owe  their  preservation  to  the  common  purse  and  the 
common  sword,  tne  money  arising  from  them  ought  to  be 
applied  in  just  proportion  among  the  several  Stittes  to  pay  the 
expenses  of  the  war,  and  ought  not  to  be  appropriatea  to  the 
use  of  the  State  in  whose  chartered  limits  they  might  happen 
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to  lie,  to.  the  exclusion  of  the  other  States,  by  whose  combined 
efforts  and  common  expense  the  territory  was  defended  and 
preserved  a^inst  the  claim  of  the  British  Government. 

These  dimctflties  caused  much  uneasiness  duiltg  the  war, 
while 'the  issue  was  in  some  degree  doubtful,  and  the  fiiture 
boundaries  of  the  United  States  yet  to  be  defined  by  treaty,  if 
we  achieved  our  independence. 

The  majority  of  the  Congress  of  the  Confederation  obviously 
concurred  in  opinion  with  the  State  of  Maryland,  and  desired 
to  obtain  from  the  States  which  claimed  it  a  cession  of  this 
territory,  in  order  that  Congress  might  raise  money  on  this 
security  to  carry  on  the  war.  This  appears  by  the  resolution 
passed  on  the  6th  of  September,  1780,  strongly  urging  the 
Dtates  to  cede  these  lands  to  the  ITnited  States,  both  for  the 
sake  of  peace  and  union  among  themselves,  and  to  maintain 
the  public  credit;  and  this  was  followed  by  the  resolution  of 
October  10th,  1780,  by  which  Congress  pledged  itself,  tiiat  if 
the  lands  were  ceded,  as  recommended  by  the  resolution  f^bove 
mentioned,  .they  should  be  disposed  of  for  the  common  benefit 
of  the  United  States,  and  be  settled  and  formed  into  distinct 
republican  States,  which  should  become  members  of  the  Fed- 
eral Union,  and  have  the  same  ri^ts  of  sovereignty,  and  free- 
dom, and  independence,  as  other  States. 

But  these  difficulties  became  much  more  serious  after  peace 
took  place,  and  the  boundaries  of  the  United  States  were  estab- 
Ushea.  Every  State,  at  that  time,  felt  severely  the  pressure 
of  its  war  debt ;  1>ut  in  Virginia,  and  some  other  States,  there 
were  large  territories  of  unsettled  lands,  the  sale  of  which 
would  enable  them  to  discharge  their  obligations  without 
much  inconvenience ;  while  other  States,  which  had  no  such 
resource,  saw  before  them  many  years  of  heavy  and  burden- 
some taxation;  and  the  latter  insisted,  for  the  reasons  before 
stated,  that  these  unsettled  lands  should  be  treated  as  the 
common  property  of  the  States,  and  the  proceeds  applied  to 
their  common  benefit. 

The  letters  from  the  statesmen  of  that  day  will  show  how 
much  this  controversy  occupied  their  thoughts,  and  the  dan- 
gers that  were  apprehendea  frx>m  it  It  was  th^  disturlm:^ 
element  of  the  time,  and  fears  were  entertained  that  it  might 
dissolve  the  Confederation  by  w^ich  the  States  were  then 
united.         **      ' 

These  fears  and  dangers  were,  however,  at  on^e  removed^ 
when  the  State  of  Virginia,  in  1784,  volutitarily  ceded  to  the 
United  States  the  immense  tract  of  country  lyinff  nor&wert 
of  the  river  Ohio,  and  which  was  witibin  the  'acKnowledfed 
limits  of  the  State.  The  only  object  of  the  State,  in  making 
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lis  cession,  was  to  pat  an  end  to  the  tlireateninff  and  exciting 
controversT,  and  to  enable  the  Congress  of  that  tune  to  dimose 
of  the  lands,  and  appropriate  the  proceeds  as  a  common  rand 
for  the  common  benefit  of  the  States,  It  was  not  ceded,  be- 
cause it  was  inconvenient  to  the  State  to  hold  and  goyem  it^ 
nor  from  any  expectation  that  it  conid  be  better  oi*  more  con- 
veniently  governed  by  the  United  States. 

The  example  of  Virginia  was  soon  afterwards  followed  by 
other  States,  and,  at  the  time  of  the  adoption  of  the  Constitn- 
tion,  all  of  the  States,  similarly  situated,  had  ceded  their  nn- 
apj^ropriated  lands,  except  North  Carolina  and  G^>rgia.  The 
main  object  for  which  these  cessions  were  desired  and  made, 
was  on  account  of  their  money  value,  and  to  put  an  end  to  a 
dangerous  controversy,  as  to  who  was  justly  entitled  to  the 
pro^eds  when  the  lands  should  be  sold,  it  is  necessary  to 
pring  this  part  of  the  history  of  these  cessions  thus  distinctly 
into  view,  because  it  will  enable  us  the  better  to  comprehend 
the  phraseology  of  the  article  in  the  Constitution,  so  often  re- 
ferred to  in  the  argument. 

Undoubtedly  the  powers  of  sovereignty  and  the  eminent 
domain  were  ceded  with  the  land.  This  was  eesenlid,  in  order 
to  make  it  eflfoctnal,  and  to  accomplish  its  objects.  But  it 
must  be  remembered  that,  at  that  time,  there  was  no  Qovem- 
ment  of  the  United  States  in  existence  with  enumerated  and 
lixnited  powers ;  what  was  then  called  the  United  States,  were 
t^rteen  separate,  sovereign,  independent  States,  which  had 
entered  into  a  les^e  or  confederation  for  their  mutual  proteo- 
'tion  and  advantage,  and  the  Congress  of  the  United  States  was 
composed  of  the  representatives  of  these  separate  sovereign- 
tges,  meeting  together,  *as  equals,  to  discuss  and  decide  on 
eertedn  measures  which  the  States,  by  the  Articles  of  Confed- 
eration, had  amed  to  submit  to  their  decision.  But  this  Con- 
federation haa  none  of  'Oie  attributes  of  sovereignty  in  legisla- 
tive, executive,  or  judicial  power.  It  was  little  more  than  a 
eonjgress  of  ambassadors,  authorized  to  represent  separate 
nations,  in  matters  in  which  they  had  a  common  concern. 

It  was  this  Congress  that  accepted  the  cession  from  Vir^nia. 
Thev  had  no  power  to  accept  it  under  the  Articles  of  Confed- 
eraftion.  Bui  they  had  an  undoubted  ri^ht,  as  independent 
sovereignties,  to  accept  any  cession  of  territory  for  their  com- 
mon benefit,  which  all  of  them  assented  to ;  and  it  is  equally 
dear,  fliat  as  their  common  property,  and  having  no  superior 
to  control  them,  they  had  the  right  to  exercise  absolute  do- 
minion over  it,  subject  only  to  tiie  restrictions  which  Virnnia 
had  imposed  in  her  act  of  cession.  There  was,  as  we  nave 
aaidy  na  ^vernment  of  the  United  States  then  in  existence 
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with  special  enamerated  and  limited  powers.  The  territory 
belonj^d  to  soverei^ties,  who,  subject  to  the  liodtations  above 
mentioned^  had  a  right  to  establisn  any  form  of  ffOTemment 
they  pleased,  by  compact  or  treaty  among  themselves,  and  to 
refute  rights  of  person  and  rights  of  property  in  the  territory, 
as  they  might  deem  proper.  S  was  by  a  Congress,  rei>re8ent- 
ing  the  authority  of  these  several  and  separate  sovereignties, 
aim  acting  under  their  authority  and  command,  fbut  not  from 
any  autiiority  derived  fix>m  the  Articles  of  Confeaeration,)  that 
llie  instrument  usually  called  the  ordinance  of  1787  was  adon^ 
ed;  regulating  in  much  detail  the  principles  and  the  laws  oy 
which  this  territory  should  be  governed;  and  amon^  other 
provisions,  slavery  is  prohibited  in  it.  We  do  not  question  the 
power  of  the  States^  by  agreement  among  themselves,  to  pass 
this  ordinance,  nor  its  obugatory  force  in  the  territory,  wnile 
the  confederation  or  league  of  the  States  in  their  separate  sov* 
ereim  character  continued  to  exist. 

Tnis  was  the  state  of  things  when  the  Constitution  of  the 
United  States  was  formed.  The  territory  ceded  by  Virginia 
belonged  to  the  several  confederated  States  as  conunon  prop> 
erty,  and  they  had  united  in  establishing  in  it  a  system  of  gov- 
emment  and  jurisprudence,  m  order  to  prepare  it  for  admis* 
sion  as  States,  according  to  the  terms  or  the  cession.  They 
were  about  to  dissolve  uiis  federative  Union,  and  to  surrender 
a  portion  of  their  independent  sovereignty  to  a  new  Gk>vem- 
ment,  whicb,  for  certain  purposes,  would  make  the  people  of 
the  several  States  one  people,  ana  which  was  to  be  supreme 
and  controlling  within  its  sphere  of  action  throup^hout  the 
United  States;  but  this  Gk>vemment  was  to  be  carerolly  limit- 
ed in  its  powers,  and  to  exercise  no  authority  beyona  those 
expressly  granted  by  the  Constitution,  or  necessarily  to  be 
implied  fix>m  the  language  of  the  instrument,  and  the  objects 
it  was  intended  to  accomplish;  and  as  this  league  of  States 
would,  upon  the  adoption  of  the  new  Gk>vemment,  cease  to 
have  any  power  over  the  territory,  and  the  ordinance  they  had 
agreed  upon  be  incapable  of  execution;  and  a  mere  nuUity,  it 
was  obvious  that  some  provision  was  necessary  to  give  the  new 
Ghovemment  sufficient  power  to  enable  it  to  cany  into  eflbot 
tlie  objects  for  which  it  was  ceded,  and  the  compacts  and 
agreements  which  the  States  had  made  with  each  otner  in'the 
exercise  of  their  powers  of  i^vereignty .  It  was  necessaiy  that 
the  lands  should  be  sold  to  pay  the  war  debt;  that  a  Gk>veiii- 
ment  and.system  of  jurisprudence  should  be  maintained  in  it, 
to  protect  tne  citizens  of  the  United  States  who  should  migrate 
to  the  territory,  in  their  rights  of  person  and  of  property.  It 
was  also  necessary  that  we  new  Government,  about  to  be 
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adopted,  should  be  authorized  to  maintain  the  claim  of  the 
TJmted  States  to  the  unappropriated  lands  in  North  Carolina 
and  Oeorgia,  which  had  not  then  been  ceded,  but  the  cession 
of  which  was  confidently  anticipated  upon  some  terms  that 
would  be  arranged  between  the  General  Government  and 
these  two  States.  And,  moreover,  there  were  many  articles 
of  value  besides  this  property  in  land,  such  as  arms,  military 
stores,  munitions,  and  ships  of  war,  which  were  the  common 
property  of  the  States,  when  acting  in  their  independent  chai^ 
acters  as  confederates,  which  neither  the  new  €k>vemment  nor 
any  one  else  would  have  a  right  to  take  possession  of,  or  con- 
trol, without  authority  from  them ;  and  it  was  to  place  these 
things  under  the  guardianship  and  protection  of  the  new  Gov- 
emment,  and  to  dothe  it  with  the  necessary  powers,  that  titie 
clause  was  inserted  in  the  Constitution  which  rives  Congress 
the  power*  ^''to  dispose  of  and  make  all  needful  rules  and  reg- 
ulations respecting  the  territory  or  other  property  belonging 
to  the  United  States."  It  was  intended  for  a  specific  purpose, 
to  provide  for  the  things  we  have  mentioned.  It  was  to  trans- 
fer to  the  new  Government  the  property  then  held  in  common 
by'  the  States,  and  to  give  to  that  Government  power  to  apply 
it  to  the  objects. for  which  it  had  been  destined  by  mutual 
agreement  among  tiie  States  before  their  league  was  oissolved. 
It  applied  only  to  the  property  which  the  States  held  in  com- 
mon at  that  time,  and  nas  no  reference  whatever  to  any  terri- 
tory or  other  property  which  the  new  sovereignty  might  after* 
wards  itself  acquire. 

The  laneuage  used  in  the  clause,  the  arrangement  and  com- 
bination of  the  powers,  and  the  somewhat  unusual  phraseology 
it'uses,  when  it  speaks  of  the  political  power  to  be  exercised 
in  tiie  government  of  the  territory,  all  indicate  the  design 
and  meaning  of  the  clause  to  be  such  as  we  have  mentioned. 
It  does  not  speak  of  cany  territory,  nor  of  TerrUarieSy  but  uses 
language  which,  according  to  its  le^timate  meaning,  points  to 
a  particular  thins. «  The  po^er  is  given  in  relation  only  to  the 
territory  of  tiie  united  States— that  is,  to  a  territory  then  in 
existence,  and  then  known  or  claimed  as  the  territory  of  the 
United  States^.  It  begins  its  enumeration  of  powers  by  that 
of  disposing,  in  other  words,  making  sale  of  the  lands,  or  rais- 
ing money  from  tiiem,  which,  as  we  have  already  said,  was  the 
main  objject  o^  the  cession,  and  which  is  accordinglv  the  first 
thinff  provided  for  in  the  article  It  then  gives  tne  power 
whi^  was  necessarily  associated  with  the  disposition  and  sale 
of  the  lands— that  is,  tiie  power  of  making  needful  rules  and 
regulations  respecting  the  territory.  And  whatever  construc- 
tion may  now  oe  given  to  these  words,  every  one,  we  think^ 
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xnnst  admit  tliat  they  are  not  the  words  nsnall^  employed  by 
gtatesmen  in  giving  snpreme  power  of  le^lation.  They  are 
certainly  very  unlue  tne  woras  need  in  the  power  granted  to 
legislate  over  territory  which  the  new  Gk>yemment  might  Bit 
terwards  itself  obtain  by  cession  from  a  State,  either  for  its 
seat  of  Government^  or  for  forts,  magi^zines,  arsenals,  dock 
yflffds,  and  otiier  needful  buildings* 

And  the  same  power  of  making  needful  rules  respecting  the 
territory  is,  in  jMrecisely  the  same  language,  applied  to  the  other 
proper^  belonging  to  the  United  States — associating  the  power 
over  the  territory  m  this  respect  with  the  power  over  movable 
or  personal  property — that  is,  the  ships,  arms,  and  munitions 
of  war,  whi<3i  wen  belonged  in  common  to  the  State  sover- 
eignties. And  it  will  harcQv  be  said,  that  this  power,  in  rela* 
tion  to  the  last>mentioned  objects,  was  deemed  necessary  «to  be 
thus  specially  riven  to  the  new  Ck>vemment,  in  order  to  au- 
thorize it  to  ToSke  needful  rules  and  regulations  respecting  the 
ships  it  mu^ht  itself  build,  or  arms  and  munitions  of  war  it 
miffht  itselfmanu&cture  or  provide  for  the  public  service. 

JMo  one,  it  is  believed,  would  think  a  moment  of  deriving 
the  power  of  Congress  to  make  needful  rules  and  regulations 


in  relation  to  property  of  this  kind  from  this  clause  of  the 
OobstitutioiL  Kor  can  it,  upon  anv  fieur  construction^  be  ap- 
plied to  any  property  but  that  which  the  new  Qovemment  was 
about  to  receive  from  the  confederated  States.  And  if  this  be 
true  as  to  this  property,  it  must  be  equally  true  and  limited  as 
to  the  territory,  which  is  so  carefully  and  predsely  coupled 
witli  it— and  like  it  referred  to  as  property  in  the  power  gran^ 
ed.  The  concluding  words  of  the  clause,  appear  to  render  this 
construction  irresisoble ;  for,  after  the  provisions  we  have  men- 
tioned, it  proceeds  to  say,  *^that  nothing  in  the  Constitution 
diall  be  so  construed  as  to  prejudice  any  claims  of  tlie  United 
States,  or  of  any  particular  State." 

Now,  as  we  have  before  said,  all  of  the  States,  except  North 
Carolina  and  Gtooreia,  had  made  the  cession  before  the  Consti- 
tution was  adopte<^  according  to  the  resolution  of  Congress  of 
October  10,  IToO.  The  claims  of  other  States,  that  the  unap- 
propriated lands  in  these  two  States  should  be  applied  to  the 
common  benefit,  in  like  manner,  was  still  insisted  on,  but  r^ 
fused  by  the  States.  Ahd  this  member  of  the  clause  in  ques- 
tion evidentiy  applies  to  thein,  and  can  Bfiplj  to  nothing  else* 
It  was  to  ezcluae  the  conclusion  that  either  party,  by  adoptinjg 
the  Constitution,  would  surrender  what  they  deemed  their 
rights.  And  when  the  latter  provision  relates  so  obviously  to 
the  unappropriated  lands  not  yet  ceded  by  the  States,  and  the 
first  clause  mak69  provirion  for  those  then  actually  ceded,  it  is 
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unposaibley  by  any  just  rule  of  conBtraction,  to  make  the  first 
provision  general,  and  extend  to  all  territories,  which  the  Fed- 
eral  Government  might  in  an^  way  afterwards  acquire,  when 
the  latter  is  plainly  and  unequivocally  confined  to  a  particular 
territory;  wnich  wias  a  part  of  the  same  controversy,  and  in- 
volved m  the  same  dispute,  and  depended  upon  the  same  prin- 
ciples. The  union  or  the  two  provisions  m  the  same  clause 
shows  that  they  were  kindred  subjects ;  and  that  the  whole 
clause  is  local,  and  relates  only  to  lands,  within  the  limits  of 
the  United  States,  which  had  been  or  then  were  claimed  by  a 
State;  and  that  no  other  territory  was  in  the  mind  of  the  na* 
Iners  of  the  Constitution,  or  intended  to  be  embraced  in  it; 
Upon  any  other  construction  it  would  be  impossible  to  ac- 
count for  the  insertion  of  the  last  provision  in  tne  place  where 
it  is  found,  or  to  comprehend  why,  or  for  what  object,  it  was 
associated'with  the  previous  provision. 

This  view  of  the  subject  is  confirmed  by  the  manner  in 
wUch  the  present  Government  of  the  United  States  dealt  with 
the  subject  as  soon  as  it  came  into  existence.  It  must  be  borne 
in  mind  that  the  same  States  that  formed  the  Confederation 
ako  formed  and  adopted  the  new  Government,  to  which  so 
large  a  portion  of  their  former  sovereign  powers  were  surren- 
dered. It  must  also  be  borne  in  mind  thitt  all  of  these  same 
States  which  had  then  ratified  the  new  Constitution  were  rm- 
resented  in  the  Congress  which  passed  the  first  law  for  ^e 
government  of  this  territocjr ;  and  many  of  the  members  of 
uiat  le^dative  body  had  been  deputies  firom  the  States  under 
the  Confederation — ^had  united  in  adopting  the  ordinance  of 
1787,  and  assisted  in  forming  the  new  Government  under 
whidi  they  were  then  acting,  and  whose  powers  they  were 
then  exercising.  And  it  is  obvious  from  the  law  they  passed 
to  carry  into  ^fect  the  principles  and  provisions  of  the  ordi- 
nance, that  they  rejgarded  it  as  the  act  of  the  States  done  in 
the  ezerdse  of  their  le^timate  powers  at  the  time.  The  new 
Government  took  the  territory  as  it  found  it,  and  in  the  con- 
dition in  which  it  was  transferred,  and  did  not  attempt  to  undo 
anything  that  had  been  done.  And,  among  the  earliest  laws 
passed  under  the  new  Government,  is  one  reviving  the  ordi- 
nance of  1787,  which  had  become  inoperative  and  a  nullity 
upon  the  adoption  of  the  Constitution.  This  law  introduces 
no  new  form  or  principles  for  its  government,  but  recites,  in 
tiie  preamble,  that  it  is  passed  in  order  that  this  ordinance 
may  continue  to  have  fall  effect,  and  proceeds  to  make,  only 
those  rules  and  regulations  which  were  needful  to  adapt  it  to 
the  new  Government,  into  whose  hands  the  power  had  jbUen. 
It  appears,  therefore,  that  this  Congress  regaraed  the  purposes 
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to  which  the  land  in  this  Territory  was  to  be  applied,  and  the 
form  of  ^vemment  and  princi}>le8  of  jarispradence  which  were 
to  prevail  there,  while  it  remained  in  the  Territorial  state,  as 
already  detennined  on  by  the  States  when  they  had  full  power 
and  right  to  make  the  decision ;  and  that  the  new  Qovemment, 
having  received  it  in  this  condition,  ought  to  carry  substan- 
tially mto  effect  the  plans  and  principles  which  had  been  pre- 
viously adopted  by  tne  States,  and  which  no  doubt  the  States 
anticipated  when  they  "surrendered  their  power  to  the  new 
Government  And  if  we  re^^ard  this  clause  of  the  Constitu- 
tion as  pointing  to  this  Territory,  with  a  Territorial  Gk>vern- 
ment  a&eady  established  in  it,  which  had  been  ceded  to  the 
States  for  the  purposes  hereinbefore  mentioned— every  word 
in  it  is  perfectiy  appropriate  and  easily  understood,  and  the 
provisions  it  contains  are  in  perfect  harmony  with  the  objects 
for  which  it  was  ceded,  and  with  the  condition  of  its  govern- 
ment as  a  Territoiy  at  the  time.  We  can,  then,  easily  ^account 
for  the  manner  in  which  the  first  Congress  legislated  on  the 
aubject — and  can  also  understand  why  this  power  over  the  ter^ 
ritorv  was  associated  in  the  same  clause  with  the  other  proper> 
tj  of  the  United  States,  and  subjected  to  the  like  power  of 
making  needful  rules  and  regulations.  But  if  the  clause  is 
construed  in  the  expanded  sense  contended  for,  so  as  to  em- 
brace any  territory  acquired  firom  a  foreign  nation  by  the  pres- 
ent Oovemment,  and  to  give  it  in  such  territory  a  despotic  and 
unlimited  power  over  persons  and  property,  such  as  the  con- 
federated otates  might  .exercise  in  their  common  property,  it 
would  be  difficult  to  account  for  the  phraseology  used,  when 
compared  witii  other  grants  of  power — ^and  also  for  its  associa- 
tion witii  the  other  provisions  in  the  same  clause. 

The  Constitution  has  always  been  remarkable  for  the  felicity 
of  its  arran^ment  of  different  subjects,  and  the  perspicuity 
and  appropriateness  of  the  language  it  uses.  But  if  this  clause 
is  construed  to  extend  to  territory  acmiired  by  the  present 
Government  from  a  foreign  nation,  outside  of  the  limits  of  any 
charter  from  the  British  Government  to  a  colony,  it  would  l)e 
.difficult  to  say,  why  it  was.  deemed  necessaiy  to  give  the  Gov- 
ernment the  power  to  sell  any  vacant  lands  belonging  to  the 
sovereignty  miich  might  be  found  within  it;  and  if  this  was 
necessary,  why  the  grant  of  this  power  should  precede  the 
power  to  legislate  over  it  and  estaolish  a  Government  there ; 
and  still  more  difficult  to  say,  why  it  was  deemed  necessary  so 
specially  and  particularly  to  grant  the  power  to  make  needfhl 
rules  and  refjulations  in  relation  to  anv  personal  or  movable 
property  it  might  acquire  there.  For  tne  words,  other  propertjf 
necessarily,  by  evexy  known  rule  of  interpretation,  must  mean 
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property  of  a  difierent  descripfioii  from  territoijr  or  land.  And 
the  difficnllT  would  perhaps  be  insnrmonntable  in  endeavoring 
to  a<$coant  for  the  last  member  of  the  sentence,  which  proyides 
that  V  nothing  in  this  Constitution  shall  be  so  construed  as  to 
prejudice  any  claims  of  the  United  States  or  any  particular 
State/'  or  to  say  how  any  particular  State  could  have  claims 
in  or  to  a  territory  ceded  by  a  foreign  Government,  or  to  ac- 
count for  associating  this  provision  with  the  preceding  pro- 
virions  of  the  clause,  with  which  it  would  appear  to  have  no 
connection. 

The  words  ^^ needful  rnles^  and  reflations"  would  seem, 
also,  to  have  been  cautiously  used  ror  some  definite  object. 
Th€j  are  not  the  words  usually  employed  by  statesmen,  when 
they  mean  to  give  the  powers  of  sovereignty,  or  to  establish  a 
Government,  or  to  authorize  its  establishment.  Thus,  in  the 
law  to  f^Bnew  and  keep  alive  the  ordinance  of  1787,  and  to  re- 
establish tiie  Gk>vemment,  the  title  of  the  law  is :  "  An  act  to 
provide  for  the  government  of  the  territory  northwest  of  the 
liver  Ohio."  And  in  the  Constitution,  when  granting  the 
power  to  legisUkte  over  tiie  territory  that  may  be  selected  for 
the  seat  of  Government  independently  of  a  State,  it  does  not 
say  Congress  shall  have  power  ^*to  make  all  needAil  rules  and 
regulations  respecting  the  territory;"  but  it  declares  that 
<'  Congress  shau  have  po^er  to  exercise  exclusive  le^slation 
in  all  cases  whatsoever  over  such  District  f  not  exceeding  ten 
miles  square)^as  may,  by  cession  of  particular  States  and  the 
acceptance  of  Congress,  become  the  seat  of  the  Government 
of  the  United  Stfttes. 

The  words  ^' rules  and  regulations"  are  usually  employed  in 
the  Constitutaoh  in  spei^ug  of  some  particular  specified  power 
which  it  means  to  confer  op  the  Government,  and  not,  as  we 
have  seen,  when  erantin^  general  powers  of  legislation.  As, 
for  example,  in  &e  particular  power  to  Con^'ess  ^'to  make 
rules  for  the  government  and  regulation  of  the  land  and  naval 
forces,  or  the  particidar  and  specific  power  to  regulate  com- 
merce;" '^ to  establish  an  uniform  rule  of  naturalization;" 
j<to  coin  money  and  reaidak  the  value  thereof."  And  to  con- 
strue the  words  of  which  we  are  speaking  as  a  general  and 
unlimited  grant  of  sovereignty  over  territones  which  the  Gov- 
ernment might  afterwards  acquire,  is  to  use  them  in  a  sense 
and  for  a  purpose  for  which  they  were  not  used  in  any  other 
part  of  the  instrument.  But  if  confined  to  a  particular  Terri- 
tory, in  which  a  Government  and  laws  had  already  been  estab- 
lished, but  which  would  require  some  alterations  to  adapt  it  to 
the  new  Government  the  words  are  peculiarly  applicable  and 
appropriate  for  thsit  purpose. 
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The  necessity  of  this  special  provision  in  relation  to  property 
and  the  rights  or  property  held  in  common  by  the  confederatea 
States,  is  illustrated  by  the  first  clause  of  the  sixth  article. 
This  clause  provides  that  *^all  debts,  contracts,  and  engage- 
ments entered  into  before  the  adoption  of  this  Constitution^ 
shall  be  as  valid  against  the  TTnited  States  under  this  Govern- 
ment  as  under  the  Confederation."  This  provision,  like  the 
one  under  consideration,  was  indispensable  if  the  new  Consti- 
tution was  adopted.  The  new  Government  was  not  a  mere 
change  in  a  dynasty,  or  in  a  form  of  government,  leaving  the 
nation  or  sovereignty  the  same,  and  clothed  with  all  the  n^ts, 
and  bound  by  aU  the  oblieations  of  the  preceding  one.  lout, 
when  the  present  United  States  came  into  existence  under  tJie 
new  Government,  it  was  a  new  political  bodv,  a  new  nation^ 
then  for  the  first  time  taking  its  place  in  the  iamily  of  nations. 
It  took  nothing  by  succession  from  the  Confederation.  It  had 
no  riffht,  as  its  successor,  to  any  property  or  rights  of  property 
which  it  had  acquired,  and  was  not  liable  for  any  of  its  obliga- 
tions. It  was  evidently  viewed  in  this  light  by  the  framers  of 
the  Constitution.  And  as  the  several  States  would  cease  to 
exist  in  their  former  confederated  character  upon  the  adoption 
of  the  Constitution,  and  could  not,  in  that  character,  again 
assemble  together,  special  provisions  were  indispensable  to 
transfer  to  the  new  Government  the  property  and  rights  which 
at  that  time  thev  held  in  common ;  and  at  the  same  time  to 
authorize  it  to  lay  taxes  and  appropriate  money  to  pay  the 
common  debt  which  they  had  contracted ;  and  this  power  could 
only  be  given  to  it  by  special  provisions  in  the  Constitution. 
The  clause  in  relation  to  the  territory  and  otlier  property  of 
the  United  States  provided  for  the  nrst,  and  the  clause  last 

a  noted  provided  for  the  other.  They  have  no  connection  with 
lie  general  powers  and  rights  of  sovereignty  delected  to  tiie 
new  Government,  and  can  neither  enlai^  nor  dimmish  them. 
They  were  inserted  to  meet  a  present  emergency,  and  not  to 
regulate  its  powers  as  a  Government. 

Indeed,  a  similar  provision  was  deemed  necessary,  in  rela- 
tion to  treaties  made  by  the  Confederation ;  and  when  in  tlie 
clause  next  succeeding  the  one  of  which  we  have  last  spoken, 
it  is  declared  that  treaties  shall  be  the  supreme  law  of  the  land, 
care  is  taken  to  include,  by  express  words,  the  treaties  madei 
by  the  confederated  States.  The  language  is :  '^  and  all  treaties 
made,  or  which  shall  be  made,  under  the  authority  of  the  Uni- 
ted States,  shall  be  the  supreme  law  of  the  land.*' 

Whether,  therefore,  we  take  the  particular  clause  in  ques- 
tion, by  itself  or  in  connection  with  the  other  provisions  of  the 
Constitution,  we  think  it  clear,  that  it  applies  only  to  the  par- 
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tieolar  territory  of  wbidi  we  have  spoken,  and  cannoti  by  any 
jnat  role  of  interpretation,  be  extended  to  territory  whicn  the 
new  Govemmenf  might  afterwards  obtain  from  a  foreign  na- 
tion. C!on8e<}tiently,  the  power  which  Congress  may  have 
lawiully  exercised  in  this  Territory,  while  it  remained  nnder  a 
Tenitorial  Gkyvemment,  and  whicn  may  have  been  sanctioned 
by  judicial  dedsion,  can.fomiBh  no  justification  and  no  arga- 
ment  to  support  a  similar  exercise  of  power  over  territory  af- 
terwards acquired  by  the  Federal  Government.  We  put  aside, 
therefore,  any  argument,  drawn  from  precedents,  showing  the 
extent  of  the  power  which  the  General  Government  exercised 
over  slavery  in  this  Temtory,  as  altogether  inapplicable  to  the 
case  before  us. 

But  the  case  of  the  American  and  Ocean  Insurance  Companies 
V.  Canter  (1  Pet., 5111  has  been  quoted  as  establishinga  differ- 
ent construction  of  tnis  clause  of  the  Constitution,  lliere  is, 
however,  not  the  slightest  conflict  between  the  opinion  now 
given  and  the  one  referred  to;  and  it  is  only  by  taking  a  sin- 
gle sentence  out  of  the  latter  and  separating  it  fit>m  t£e  con- 
text^ that  even  an  appearance  of  conmct  can  be  shown.  We 
need  not  comment  on  such  a  mode  of  expounding  an  opinion 
of  .the  court  Indeed  it  most  commonly  misrepresents  instead 
of  ezpoundinff  it.  And  this  is  fhlly  exemplined  in  the  case 
refetndd  to,  ^ere,  if  one  sentence  is  taken  by  itself^  the  opin- 
ion would  appear  to.be  in  direct  conflict  with  that  now  given ; 
but  the  woros  which  immediatelv  follow  that  sentence  show 
that  the  court  did  not  mean  to  aedde  the  point,  but  merely 
aflbined  the  power  of  Congress  to  establish  a  Government  in 
tiie  Territory,  leaving;  it  an  open  question,  whether  that  power 
was  derived  from  this  clause  in  the  Constitution,  or  was  to  be 
necessarily  inferred  from  a  power  to  acquire  territory  by 
cession  fit>m  a  foreign  Gk>vemment.  The  opinion  on  this  part 
of  the  case  is  short  and  we  give  the  whole  of  .it  to  show  how 
well  the  selection  or  a  single  sentence  is  calculated  to  mislead. 
'  The  passage  referred  to  is  in  page  642,  in  which  the  court, 
in  speamkig of  thepower  of  Cbngress  to  establish  a  Territorial 
Government  in  Florida  until  it  should  become  a  State,  uses 
^e  following  lanj^usM : 

**  In  the  mean  time  Florida  continues  to  be  a  Territory  of  the 
•United  States,  governed  by  that  clause  of  the  Constitation 
whi^  empowers  Congress  to  make  all  needftil  rules  and  regu- 
lations respecting  the  territorv  or  other  property  of  the  United 
States.  Perhaps  the  power  of  governing  a  Temtory  belon^g 
to  the  United  States,  which  has  not,  by  becoming  a  State,  ac- 
miired  the  means  of  self-government^  ma^  result,  necessarily, 
nom  the  flicts  that  it  is  not  within  the  jurisdiction  of  any  par- 
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tieular  State,  and  is  within  the  power  and  jnriBdiction  of  the 
ITnited  States.  The  right  to  govern  may  be  the  ineyitable 
consequence  of  the  risht  to  acquire  teiritoir.  Whichever  mm 
be  the  sawree  from  which  the  power  is  derwed^  ike  possession  of  Uts 
tmauestionabU." 

It  is  thus  clear,  fix>m  the  whole  opinion  on 'this  point,  that 
the  court  did  not  mean  to  decide  whetiier  the  power  was 
derived  from  the  clause  in  the  Constitution,  or  was  the  neces- 
saiy  consequence  of  the  li^ht  to  acquire.  Thej  do  decide  that 
the  power  in  Congress  is  unauestionable,  and  in.  this  we 
entirely  concur^and  nothing  will  be  found  in  this  opinion  to 
the  contrary.  The  power  stands  firmly  on  the  latter  alterna- 
tive put  by  the  court— that  is,  as  ^^the  inevUabU  consequence 
oftherigU  to aemare  terriiory.'* 

And  what  still  more  clearly  demonstrates  that  the  court  did 
not  mean  to  decide  the  question,  but  leave  it  open  for  fhture 
consideration,  is  the  &Gt  that  the  case  was  oecided  in  the 
Circuit  Court  by  Mr.  Justice  Johnson,  and  his  decision  was 
affirmed  by  the  Supreme  Court  His  opinion  at  the  circuit  is 
ffiven  in  full  in  a  note  to  the  case,  and  in  that  opinion  he  states, 
m  explicit  terms,  that  the  clause  of  the  Constitution  applies 
only  to  the  territoiy  then  within  the  limits  of  the  United  States, 
and  not  to  Florida,  which  had  been  acquired  by  cession  from 
Spain.  This  part  of  his  opinion  will  be  found  in  the  note  in 
paee  517  of  tne  report  lint  he  does  not  dissent  from  the 
opinion  of  the  Supreme  Court ;  thereby  showing  that,  in  his 
judgment,  as  well  as  that  of  the  court,  the  pase  before  them 
did  not  call  for  a  decision  on  that  particular  point,  and  tiie 
court  abstained  from  deciding  it  And  in  a  part  of  its  opinion 
subsequent  to  the  passage  we  have  quoted,  where  tiie  court 
speak  of  the  legislative  power  of  Con^ss  in  Florida,  thev  still 
speak  with  the  same  reserve.  And  in  page  646,  speaking  of 
the  power  of  Congress  to  authorise  the  Territorial  Legislature 
to  establish  courts  there,  the  court  say:  '^They  are  legislative 
courts,  created  in  virtue  of  the  general  right  of  sovereignly 
which  exists  in  the  Government,  or  in  virtue  of  that  clause 
which  enables  Congress  to  make  all  needful  rules  and  regula- 
tions respecting  the  territory  belong^g  to  the  TJidted  States.*' 

It  has  been  said  that  the  construction  ^ven  to  this  clause  ia 
new,  and  now  for  the  first  time  brought  forwud.  The  case 
of  which  we  are  speaking,  and  whidi  has  been  so  much  dis- 
cussed, shows  that  the  fSct  is  otherwise.  It  shows  that  pre- 
cisely the  same  question  came  before  Mr.  Justice  Johnson,  at 
his  circuit,  tiiirty  years  ago — was  ftillv  considered  by  him,  and 
the  same  construction  given  to  the  clause  in  the  Constitution 
which  is  now  ^ven  by  this  court     And  that  upon  an  appeal 
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from  his  decision  the  same  question  was  brought  before  this 
court,  but  was  not  decided  because  a  decision  upon  it  was  not 
reouired  by  the  case  before. the  court 

There  is  another  sentence  in  the  opinion  which  has  been 
commented  on,  which  even  in  a  still  more  striking  manner 
shows  how  one  may  mislead  or  be  misled  by  takine  out  a' sin- 
gle sentence  from  the  opinion  of  a  court,  and  leaving  out  of 
view  what  precedes  and  follows.  It  is  in  page  646,  near  the 
close  of  the  opinion,  in  which  the  court  say:  ^^In  legislating 
for  them,"  (the  territories  of  the  United  States,)  '*  Congress  ex- 
ercises the  combined  powers  of  the  Genera]  and  of  a  State 
^vemment"  And  it  is  said,  that  as  a  State  may  unquestion- 
ably prphibit  slavery  within  its  territory,  this  sentence  decides 
in  emct  that  Congress  mav  do  the  same  in  a  Territory  of  the 
United  States,  exercising  there  the  powers  of  a  State,  as  well 
as  the  power  of  the  General  Government. 

The  examination  of  this  passage  in  the  case  referred  to, 
would  be  more  appropriate  when  we  come  to  consider  in  an- 
other part  of  this  opimon  what  power  Congress  can  constitu- 
tionally exercise  in  a  Territoiy,  *  over  the  rights  of  person  or 
rights  pf  property  of  a  citizen.  But,  as  it  is  in  the  same  case 
with  the  passage  we  have  before  commented  on,  we  dispose  of 
it  now,  as  it  will  save  the  court  from  the  necessity  of  referring 
again  to  the  case.  And  it  will  be  seen  upon  reading  the  page 
in  which  this  sentence  is  found,  that  it  has  no  reference  what- 
ever to  the  power  of  Congress  over  riehts  of  person  or  riehts 
of  property— but  relates  altogether  to  the  power  of  establishing 
juoicial  tribunals  to  administer  the  laws  constitutionally  passe^ 
and  defining  the  jurisdiction  thev  may  exercise. 

The  law  of  Conflress  establishing  a  Territorial  Government 
in  Morida,  provided  that  the  Lerislature  of  the  Territoi^  should 
haveie^lative  powers  over  "  aU  rightful  objects  of  legislation; 
but  nolaw  should  be  valid  which  was  inconsistent  with  the 
laws  and  Constitution  of  the  United  States.'' 

Under  the  power  thus  conferred,  the  Lejrislature  of  florida 
passed  an  act,  erecting  a  tribunal  at  Key  W  est  to  decide  cases 
of  salvage.    And  in  the  case  of  which  we  are  speaidne,  tiie 

auestion  arose  whether  the  Territorial  Legislature  could  be  au- 
liirised  by  Congress  to  establish  such  a  tribunal,  with  such 
powers ;  and  one  of  the  parties,  among  other  objections,  in- 
sisted that  Congress  could  not  under  the  Constitution  authoriae 
the  Le^slature  of  the  Territorv  to  establish  such  a  tribunal  with 
such  powers,  but  that  it  must  oe  established  by  Congress  itself; 
and  tnat  a  sale  of  car;eo  made  under  its  ordeT.  to  pay  salvors, 
was  void,  as  made  without  legal  authority,  and  passea  no  prop- 
erty to  the  purshaser. 
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It  is  in  disposing  of  this  objection  that  the  sentence  relied 
on  occurs,  and  the  court  berin  that  part  of  the  opinion  by 
stating  with  great  precision  the  point  which  they  are  about  to 
decide. 

They  say:  ^It  has  been  contended  that  by  the  Constitution 
of  the  United  States,  the  judicial  power  of  the  United  States 
extends  to  all  cases  of  admiralty  and  maritime  jurisdiction ;  and 
that  the  whole  of  the  judicial  power  must  be  vested  ^in  one 
Supreme  Court,  and  in  such  inferior  courts  as  Congress  shall 
from  time  to  time  ordain  and  establish.'  Hence  it  has  been 
argued  that  Congress  cannot  vest  admiralty  jurisdiction  in 
courts  created  by  the  Territorial  Legislature." 

And  after  thus  clearly  stating  the  point  before  them,  and 
which  they  were  about  to  deciae,  they  proceed  to  show  that 
these  Territorial  tribunals  were  not  constitutional  courts,  but 
merely  legislative,  and  that  Congress  might,  therefore,  delegate 
the  |>ower  to  the  Territorial  Government  to  estabUsh  the  court 
in  question ;  and  they  conchide  that  part  of  the  opinion  in  the 
foUowing  words:  *^ Although  admiralty  jurisdiction  can  be  ex- 
ercised in  the  States  in  those  courts  only  which  are  established 
in  pursuance  of  the  third  article  of  the  Constitution,  the  same 
limitation  does  not  extend  to  the  Territories.  In  legislating  for 
them,  Congress  exercises  the  combined  powers  of  the  General 
and  State  Governments." 

Thus  it  will  be  seeii  by  these  quotations  from  the  opinion, 
that  the  court,  after  stating  the  question  it  was  about  to  de^ 
cide  in  a  manner  too  plain  to  be  misunderstood,  proceeded  to 
decide  it,  and  announced,  as  the  opinion  of  the  tribunal,  that 
in  organizing  the  judicial  department  of  the  Government  in  a 
Territory  of  the  United  States,  Congress  does  not  act  under, 
and  is  not  restricted  by,  the  third  article  in  the  Constitution, 
and  is  not  bound,  in  a  Territory,  to  ordain  and  establish  courts 
in  which  the  judges  hold  their  offices  daring  ^ood  behaviour, 
but  may  exercise  the  discretionary  power  which  a  State  exer- 
cises in  establishing  its  judicial  department,  and  regulatine 
the  jurisdiction  of  its  courts,  and  may  authorize  the  TerritorifS 
Grovernment  to  establish,  or  may  itself  establish,  courts  in 
which  the  judges  hold  their  offices  for  a  term  of  years  only ; 
and  may  vest  in  them  judicial  power  upon  subjects  confided 
to  the  judiciary  of  the  United  States.  And  in  doine  this.  Con- 
gress undoubtedly  exercises  the  combined  power  of  the  Gen- 
eral and  a  State  Government.  It  exercises  the  discretionary 
power  of  a  State  Government  in  authorizing  the  establishment 
of  a  court  in  which  the  judges  hold  their  appointments  for  a 
term  of  vears  only,  and  not  during  good  behaviour;  and  it  ex- 
ercises the  power  of  the  General  Government  in  investing  that 
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court  with  admiralt;^  jurisdiction,  over  wliicli  fhe  General  Gov- 
ernment had  exclodve  joriadicticm  in  the  Territory. 

No  one,  we  preanme,  will  qaestion  the  correctness  of  that 
opinion;  nor  is  there  anything  in  conflict  willt  it  in  the  opinion 
now  given.  The  point  deci&d  in  the  case  cited  has  no  relft> 
tion  to  the  qaestion  now  before  the  court  That  depended  on 
the  construction  of  the  third  article  of  the  Constitution,  in  re- 
lation to  the  judiciary  of  Ihe  XJnited  States,  and  the  po^er 
which  Congress  might  exercise  in  aTerritoryin  oiganiang 
the  judidaldepartment  of  the  Government.  The  case  before 
us  oepends  upon  othe^  and  different  provisions  of  the  Consti- 
tution, altogether  separate  and^apart  m>m  the  one  above  men*' 
ticmed.  The  questipn  as  to  what  courts  Congress  mav  ordain 
or  establish  in  a  Territory  to  administer  laws  which  me  Con- 
stitution authorizes  it  to  pass,  and  what  laws  it  is  or  is  not 
authorized  by  tiie  Constitution  to  pass,  are  widely  different — 
are  regulated  by  different  and  separate  articles  of  ue  Constitu- 
tion, and  stand  upon  diffarent  pnndples.  And-we  are  satisfied 
that  no  one  who  reads  attentively  the  page  in  Peters's  Rq>orts 
to  which  we  have  referred,  can  suppose  that  the  attention  of 
the  court  was  ^wn  for  a  moment  to  the  question  now  before 
this  court,  or  that  it  meant  in  that  ea^  to  say  that  Conflress 
hiid  a  right  to  prohibit  a  citizen  of  the  United  Steteslrom 
taldnff  any  property  which  he  lawfully  held  into  a  Territory  of 
tlie  Imited  8tet0s<    . 

This  brings  us  to  examine  by  what  provision  of  the  Consti- 
tution the  present  Federal  Government,  under  its  delegated 
and  restricted  powers,  is  authorized  to  acquire  territory,  outside 
of  the  or^nal  limits  of  the  XJnited  States,  and  what  powers  it 
may  exercise  therein  over  the  person  or  property  of  a  citizen 
of  tiie  United  Stetes,  while  it  remains  a  Territory,  and  until  it 
shall.be  admitted  as  one  of  the  Stetes  of  the  XJmon. 

There  is  certainly  no  power  j^ven  by  the  Constitution  to 
the  Federal  Government  to  esteblish  or  maintain  colonies 
bordering  on  tiie  XJnited  Stetes  or  at  a  distonce,  to  be  roled 
and  governed  at  ite  own  pleasure ;  nor  to  enlarge  ite  territorial 
limito  in  any  way,  except  by  the  admission  of  new  Stetes. 
That  power  is  plamly  ^ven;  and  if  a  n^w  Stete  is  admitted, 
it  neeos  no  further  legislation  b;^  Conjgress,  because  the  Con- 
stitution itoelf  defines  the  relative  nehte  and  powers,  and 
duties  of  the  Stete,  and  the  citizens  of  tiie  Stete,  and  the  Fed- 
eral Government  But  no  power  is  ^ven  to  acquire  a  Teni- 
toiT  to  be  held  and  govemea  permanentiy  in  that  character. 

And  indeed  the  newer  exerdsed  by  Congress  to  acquire  ter- 
ritory and  estobUsh  a  Government  there,  according  to  ite  own 
unlimited  discretion,  was  viewed  with  great  jealousy  by  the 
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leading  Btatesmen  of  the  day.  And  in  the  Federalist^  (So.  88,) 
written  by  Mr.  Madison,  be  speaks  of  the  acquisition  of  the 
Northwestern  Territory  by  tiie  confederated  States,  l^  the 
cession  from  Virginia,  and  the  establishment  of  a  Government 
there,  as  an  exercise  of  power  not  warranted  by  the  Articles 
of  Confederation,  and  dangerous  to  the  liberties  of  the  people. 
And  he  orges  the  adoption  of  the  Constitution  as  a  security 
and  safeguard  a^nst  such  sSa  exercise  of  power. 

We  do  not  mean,  however,  to  question  the  power  of  Con- 
gress in  this  respect  The  power  to  expand  tne  territory  of 
tiie  United  States  by  the  admission  of  new  States  is  plainly 
given;  and  in  the  construction  of  this  power  by  all  the  depart- 
ments of  the  Gkrvemment,  it  has  been  held  to  authorize  the 
acquisition  of  tenitory,  not  fit  for  admission  at  the  time,  but 
to  DC  admitted  as  soon  as  its  population  and  situation  would 
entide  it  to  admission.  It  is  acquired  to  become  a  State^  and 
not  to  be  held  as  a  colony  ana  governed  by  Conjpress  with 
absolute  authority ;  and  as  the  propriety^  of  admitting  a  new 
State  is  committed  to  the  sound  discretion  of  Congress,  thcr 
power  to  acquire  territory  for  that  purpose,  to  be  held  by  the 
United  States  until  it  is  in  a  suitable  condition  to  become  a 
State  upon  an  equal  footing  with  the  other  States,  must  rest 
upon  the  same  oiscretion.  It  is  a  question  for  the  political 
department  of  the  Government,  and  not  the  judicial;  and 
ivhatever  the  political  department  of  the  Government  shall 
recognise  as  within  the  limits  of  the  United  States,  the  judicial 
department  is  also  bound  to  recognise,  and  to  administer  in  it 
the  laws  of  the  United  States,  so  fiir  as  tiiev  apply,  and  to 
maintain  in  the  Territoiy  the  authority  ana  rights  of  the 
Government  and  also  the  personal  rights  and  rights  of  prop- 
erty of  individual  citizens,  as  securedl>y  the  Constitution.  Jul 
we  mean  to  sav  on  this  point  is,  that,  as  there  is  no  express 
regulation  in  uie  Constitution  defining  the  power  which  the 
General  Gk>vemment  may  exercise  over  tiie  person  or  property 
of  a  citizen  in  a  Territory  thus  acquired,  the  court  must  neces* 
sarily  look  to  the  provisions  and  principles  of  the  Constitutioui 
and  its  distribution  of  powers,  for  the  rules  and  principles  by 
which  its  decision  must  be  governed. 

Taking  this  rule  to  ffuide  us,  it  may  be  safely  assumed  that 
citizens  of  the  United  States  who  migrate  to  a  Territory  be- 
longing to  the  people  of  the  United  States,  cannot  be  ruled  as 
mere  coloniBts,  dependent  upon  the  will  of  the  General  Gov- 
ernment, and  to  be  governed  by  any  laws  it  may  think  proper 
to  impose.  The  principle  upon  which  our  Gk>vemments  rest, 
and  upon  which  alone  they  continue  to  exist,  is  the  union  or 
States,  sovereign  and  independent  within  tiieir  own  limits  in 
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their  internal  and  domestic  concerns,  and  bound  together  as 
one  people  by  a  General  Oovemmenty  possessing  certain 
enumerated  and  restricted  powers,  delegated  to  it  by  the  peo- 
ple of  the  several  States,  and  exercising  supreme  authority 
within  the  scope  of  the  powers  granted  to  it,  throughout  the 
dominion  of  the  United  States.  A  power,  therefore,  in  the 
General  Government  to  obtain  and  hold  colonics  and  depend- 
ent territories,  over  which  the^  might  legislate  without  restric- 
tion, would  be  inconsistent  with  its  own  existence  in  its  pres- 
ent form.  Whatever  it  acquires,  it  acquires  for  tiie  benent  of 
the  people  of  the  several  States  who  created  it.  It  is  their 
trustee  acting  for  them,  and  charged  with  the  dutj  of  pro- 
moting the  interests  of  the  whole  people  of  the  Union  in  tiie 
exercise  of  the  powers  specifically  ^rranted. 

At  the  time  when  the  Territory  m  question  was  obtained  by 
cession  from  France,  it  contained  no  population  fit  to  be  asso- 
ciated together  and  admitted  as  a  State ;  and  it  therefore  was 
absolute^  necessary  to  hold  possession  of  it,  as  a  Territory  be- 
longing to  the  United  States,  until  it  was  settled  and  inhabit* 
ed  by  a  civilized  community  capable  of  self-government,  and 
in  a  condition  to  bo  admitted  on  equal  terms  with  the. other 
States  as  a  member  of  the  Union.  But,  as  we  have  before 
said,  it  was  acquired  by  the  General  Government,  as  the  rep- 
resentative and  trustee  of  the  people  of  the  United  States,  and 
it  must  therefore  be  held  in  that  character  for  their  common 
and  equal  beaefit ;  for  it  was  the  people  of  the  several  States, 
acting  through  their  agent  and  representative,  the  Federal 
Government,  who  in  fact  acquired  the  Territory  in  question, 
and  the  Government  holds  it  for  their  common  use  until  it 
shall  be  associated  with  the  other  States  as  a  member  of  the 
Union. 

But  until  that  time  arrives,  it  is  undoubtedly  necessary  that 
some  Government  should  be  eiBtablished,  in  order  to  organize 
society,  and  to  protect  the  inhabitants  in  their  persons  and 
proper^ ;  and  as  the  people  of  the  United  States  could  act  in 
this  matter  only  through  the  Government  which  represented 
^em,  and  through  which  they  spoke  and  acted  when  the  Ter- 
ritoiy  was  obtained,  it  was  not  only  within  the  scope  of  its 
powers,  but  it  was  its  dutr  to  paqs  such  laws  and  establish 
such  a  Gk>vemment  as  would  enable  those  by  whose  authority 
they  acted  to  reap  the  advantages  anticipated  from  its  acquisi- 
tion, and  to  gather  there  a  po]^ulation  which  would  enable  it 
to  assume  the  position  to  which  it  was  destined  among  the 
States  of  the  Union.  The  power  to  acauire  necessarily  carries 
with  it  tiie  power  to  preserve  and  apply  to  the  purposes  for 
which  it  was  acquired.    The  form  of  government  to  oe  estab- 
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liflhed  necessarily  rested  in  the  discretion  of  Congress.  It  ^as 
their  duty  to  establish  the  one  that  woald.be  best  suited  for 
the  protection  and  security  of  the  citizens  of  the  United  States, 
and  other  inhabitants  who  might  be  authorized  to  take  up 
their  abode  tiiere,  and  that  must  always  depend  upon  the  ex- 
isting condition  of  the  Territory,  as  to  the  number  and  char- 
acter of  its  inhabitants,  and  their  situation  in  the  Territory. 
In-some  cases  a  Government,  consisting  of  persons  appointed 
by  the  Federal  Oovernment,  would  best  subserve  the  inter- 
ests of  t^e  Territory,  when  the  inhabitants  were  few  and  scat- 
tered, and  new  to  one  another.  In  other  instances,  it  would 
be  more  advisable  to  commit  the  powers  of  self-government  to 
the  people  who  had  settled  in  the  Territory,  as  being  the  most 
competent  to  determine  what  was  best  for  llieir  own  interests. 
But  some  form  of  civil  authority  would  be  absolutely  necessa^ 
ly  to  organize  and  preserve  civilized  society,  and  prepare  it  to 
become  a  State ;  and  what  is  the  best  form  must  always  depend 
on  tiie  condition  of  the  Territory  at  the  time,  and  the  choice  of 
the  mode  must  depend  upon  the  exercise  of  a  discrefionaiy' 
power  by  Congress,  acting  within  the  scope  of  its  constitution- 
al authority,  and  not  infnn^ng  upon  the  rights  of  person  or 
rights  of  property  of  the  citizen  who  might  go  there  to  reside, 
or  for  an  V  otner  lawful  purp^ose.  It  was  acquired  by  the  exei> 
dse  of  this  discretion,  and  it  must  be  held  and  governed  in. 
like  manner,  until  it  is  fitted  to  be  a  State. 

But  the  power  of  Congress  over  the  person  or  property  Of  a 
citizen  can  never  be  a  mere  discretionary  power  under  our* 
Constitution  and  form  of  Government.  The  powers  of  the 
Gk>vernment  and  the  rights  and  privileges  of  tne  citizen  are 
reeulated  and  plainly  defined  by  tne  Constitution  itself.  And 
when  the  Territory  becomes  a  part  of  the  United  States,  the 
Federal  Government  enters  into  possession  in  the  character 
impressed  upon  it  by  those  who  created  it.  It  enters  upon  it 
wim  its  powers  over  the  citizen  strictly  defined,  and  kmited 
by  the  Constitution,  from  which  it  derives  its  own  existence^ 
and  by  virtue  of  which  alone  it  continues  to  exist  and  act  asa 
Government  and  sovereignty.  It  has  no  power  of  any  kind 
beyond  it;  and  it  canno^  when  it  enters  a  Territory  of  tAie 
United  States,  put  off  its  character,  and  assume  discretionaiy 
or  despotic  powers  which  the  Constitution  has  denied  to  it. 
It  cannot  create  for  itself  a  new  character  separated  from  the 
citizens  of  the  United  States,  and  the  duties  it  owes  them  unv 
der  the  provisions  of  the  Constitution.  The  Territory  being  a 
part  of  tne  United  States,  the  Government  and  the  citizen  both 
enter  it  under  the  authority  of  the  Constitution,  with  their  re- 
spective rights  defined  and  marked  out;  and  the  Federal  Got- 
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eminent  can  exercise  no  power  over  his  person  or  property, 
beyond  what  that  instrument  confers,  nor  lawfully  aeny  any 
light  which  it  has  reserved* 

A  reference  to  a  few  of  the  provisions  of  the  Constitution 
will  illustrate  this  proposition. 

For  example,  no  one,  we  presume,  will  contend  that  Con- 
ffress  can  make  any  law  in  a  Territory  respecting  the  estab- 
fi^hment.of  religion,  or  the  free  exercise  thereof,  or  abridging 
the  freedom  of  speech  or  of  the  press,  or  the  right  of  the  peo- 
ple of  the  Territory  peaceably  to  assemble,  and  to  petition  the 
Government  for  the  redress  of  grievances.     . 

Nor  can  Congress  deny  to  the  people  the  right  to  keep  and 
bear  anns,  nor  tlie  right  to  trial  by  jury,  nor  compel  any  one 
to  be  a  witness  against  himself  in  a  criminal  proceeding. 

These  powers,  and  others,  in  relation  to  rights  of  person, 
which  it  IS  not  necessary  here  to  enumerate,  are,  in  express 
and  ^itive  terms,  denied  to  the  General  Government;  and 
the  nghts  of  private  property  have  been  yarded  with  equal 
care.  Thus  the  rights  of  property  are  united  with  the  rights 
of  person,  and  placed  on  the  same  ground  by  the  fifth  amend- 
ment to  the  Constitution,  which  provides  that  no  person  shall 
be  deprived  of  life,  liberty,  and  property,  without*  due  process 
of  law.  And  an  act  of  Congress  wnich  deprives  a  citizen  of 
the  United  States  of  his  liberty  or  property,  merely  because 
he  came  himself  or  brought  his  propei-ty  into  a  pardcular 
Territory  of  the  United  States,  and  who'  had  committed  no 
offbnce  a^nst  the  laws,  could  hardly  be  dignified  with  the 
name  of  cTue  process  of  law. 

So,  too,  it  will  hardly  be  contended  that  Congress  could  by 
law  quarter  a  soldier  in  a  house  in  a  Territory  without  the 
consent  of  the  owner,  in  time  of  peace;  nor  in  time  of  war, 
but  in  a  manner  prescribed  by  law.  Nor  could  they  by  law 
forfeit  the  propeily  of  a  citizen  in  a  Territory  who  waa 
convicted  of  treason,  for  a  lon^r  period  than  ^e  life  of  the 
person  eonvicted;  nor  take  private  property  for  public  use 
without  just  compensation. 

The  powers  over  person  and  property  of  which  we  speak 
are  not  onlr  not  granted  to  Congress,  but  are  in  express  terms 
denied^  ana  they  are  forbidden  to  exercise  them.  And  this 
prohibition  is  not  confined  to  the  States,  but  the  words  are 

Snerd,  and  extend  to  the  whole  territory  over  which  the 
mstitution  gives  it  power  to  legislate,  including  those 
portions 'Ctf  it  2«maining  under  Territorial  Government,  as  well 
as  that  covered  by  States.  It  is  a  total  absence  of  power 
eveiywliere  wiflHn  the  dominion  of  the  United  States,  and 
places  the  citizens  of  a  Territory,  so  fiur  as  these  rights  are 
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eoncemed,  on  the  same  footing  with  dtizens  of  the  States, 
and  guards  them  as  firmly  ana  plainly  against  any  inroads 
which  the  General  Gh>Temment  might  attempt,  under  Ihe.plea 
of  implied  or  incidental  powers.  Juid  if  Congress  itself  cannot 
do  this— :if  it  is  beyond  the  powers  conferred  on  the  Federal 
Government — ^it  will  be  admitted,  we  presume,  that  it  could 
not  authorize  a  Territorial  Gtovemment  to  exercise  them.  It 
could  confer  no  power  on  any  local  Government,  established 
by  its  authority,  to  violate  the  provisions  of  the  Constitution. 

It  seems,  however,  to  be  supposed,  that  there  is  a  difference 
between  property  in  a  slave  and  other  property,  and  that 
different  rules  maj  bo  applied  to  it  in  expounding  the  Consti- 
tution of  the  tJnited  States.  And  the  laws  and  usages  of 
nations,  and  the  writings  of  eminent  lurists  upon  the  relation 
of  master  and  slave  and  their  mutual  rights  and  duties,  and 
the  powers  which  Governments  may  exercise  ov^r  it,  have 
been  dwelt  upon  in  the  argument. 

But  in  considering  the  question  before  ua,  it  must  be  borne 
in  mind  that  there  is  no  law  of  nations  standing  between  thd 

J  people  of  the  United  States  and  their  Government,  and  inter- 
ering  with  their  relation  to  each  other.  The  powers  of  the 
Government,  and  the  rights  of  the  citizen  under  it,  are  positive 
and  practical  regulations  plainly  written  down.  The  i>eople 
of  the  United  States  have  delegated  to  it  certain  enumerated 
powers,  and  forbidden  it  to  exercise  others.  It  has  no  power 
over  the  person  or  property  of  a  citizen  but  what  tiiie  citizens 
of  the  United  States  hate  granted.  And  no  laws  or  usages  of 
other  nations,  or  reasoning  of  statesmen  or  jurists  upon  the 
relations  of  master  and  slave,  can  enlarge  the  powers  of  the 
Government,  or  take  from  the  citizens  the  rignts  they  have 
reserved.  And  if  the  Constitution  recognises  the  ri^ht  of 
property  of  the  master  in  a  slave,  and  nuikes  no  distinction 
Datween  that  description  of  property  and  other  property  owned 
bv  a  citizen,  no  tribunal,  acting  under  the  authority  of  the 
United  State«,  whether  it  be  legislative,  executive,  or  judicial^ 
has  a  right  to  draw  such  a  distinction,  or  deny  to  it  the  benefit 
of  the  provisions  and  guarantees  which  have  been  provided 
for  the  protection  of  private  property  against  the  encroach- 
ments of  the  Government. 

Now,  as  we  have  already  said  in  an  earlier  part  of  this 
opinion,  upon  a  different  pomt,  the  right  of  nropeity  in  a  slave 
is  distinctly  and  expressly  affirmed  in  the  uonstitution.  The 
right  to  traffic  in  it,  like  an  ordinary  article  of  merchandise 
and  property,  was  guarantied  to  the  citizens  of  the  United 
States,  in  ev^  State  that  might  desire  it,  for  twenty  years. 
And  tne  Government  in  express  terms  is  pledged  to  protect 
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it  in  fdlfiitare  time,  if  the  slave  escapes  fix>m  his  owner.  This 
is  done  in  plain  words — ^too  plain  to  be  misunderstood.  And 
no  word  can  be  found  in  the  Constitution  which  gives  Congress 
a  ereater  power  over  slave  propertv,  or  which  entitles  property 
or  that  kind  to'  less  protection  than  property  of  any  oUier 
description.  The  only  power  conferrea  is  the  power  coupled 
with  uie  duly  of  guarmug  and  protecting  the  owner  in  his 
ri^ts. 

Upon  these  considerations,  it  is  the  opinion  of  the  court  that 
the  act  of  Congress  which  prohibited  a  citizen  from  holdinfi^ 
aiyl  owning  property  of  this  land  in  the  territoiy  of  the  TTnited 
States  norm  or  the  line  therein  mentioned,  is -not  warranted 
by  the  Constitution,  and  is  therefore  void;  and  that  neither 
Dred  Scott  himself^  nor  any  of  his  family,  were. made  free  by 
being  carried  into  this  territory ;  even  if  they  had  been  carried 
there  by  the  owner,  with  the  intention  of  becoming  a  perma- 
nent resident 

We  have  so  far  examined  the  case,  as  it  stands  under  the 
Constitution  of  the  United  States,  and  the  powers  thereby 
delegated  to  the  Federal  Government 

But  there  is  another  point  in  the  case  which  depends  on 
State  power  and  State  law.  And  it  is  contended,  on  the  part 
of  the  plaintiff^  that  he  is  made  free  bv  being  taken  to  Kiock 
IslMid,  m  the  State  of  Illinois,  independently  of  his  residence 
in  the  territoiy  of  the  United  States ;  and  being  so  made  free, 
he  was  not  again  reduced  to  a  state  of  slavery  by  being 
brought  back  to  Missouri. 

Our  notice  of  this  part  of  the  case  will  be  verv  brief;  for  the 
principle  on  which  it  depends  was  decided  in  this  court,  upon 
much  consideration,  in  the  case  of  StMider  et  al.  v.  Graham, 
reported  in  10th  Howard,  82.  In  that  case,  the  slaves  had 
been  taken  from  Eentu'clgr  to  Ohio,  with  the  consent  of  the 
owner,  and  afterwards  brought  back  to  Kentucky.  And  this 
court  held  that  their  status  or  condition,  as  free  or  ^ave, 
depended  upon  the  laws  of  Eentuc^,  when  they  were  brought 
back  into  that  State,  and  not  of  Ohio;  and  that  this  court  had 
no  jurisdiction  to  revise  the  judgment  of  a  State  court  upon 
its  own  •  la^.  This  was  the  point  directl;^  before  the  court 
and  the  decision  that  this  court  had  not  jurisdiction  turned 
upon  it,  aa  will  be  seen  bv  the  report  of  the  case. 

So  in  this  case.  As  Scott  was  a  slave  when  taken  into  the 
State  of  Illinois  by  his  owner,  and  was  there  held  as  such,  and 
brought  back  in  that  chwacter,  his  sUUuSj  as  free  or  slave, 
depended  on  the  litws  of  Missouri,  and>  not  of  Illinois. 

It  has,  however,  been  urged  in  the  argument:  that  by  the 
laws  of  Missouri  he  was  fi^e  on  his  return,  and  tnat  this  case. 
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therefore,  cannot  be  governed  by  the  case  of  Btrader  et  aL  o. 
Graham,  where  it  appeared,  by  tne  laws  of  Kentucky,  that  the 
pkintiffii  continned  to  be  'slaves  on  their  return  from  Ohio. 
JBut  whatever  doubts  or  opinions  may,  at  one  time,  have  been 
entertained  upon  this  subject,  we^  are  satisfied,  upon  a  car^hl 
examination  of  all  the  cases  decided  in  the  State  courts  of 
Missouri  referred  to,  that  it  is  now  firmly  settled  by  the 
decisions  of  the  highest  court  in  the  State,  that  Scott  and  his 
family  upon  their  return  were  not  free,  but  were,  by  the  laws  of 
Missouri,  the  property  of  the  defendant;  and  that  the  Circuit 
Court  6f  the  United  States  had  no  jurisdiction,  when,  by  the 
laws  of  the  State,  the  plaintiff  was  a  slave,  and  not  a  citizen. 

Moreover,  the  plwitiff,  it  appears,  brought  a  similar  action 
against  the  defenoant  in  the  State  court  oi  Missouri,  claiminff 
the  freedom  of  himself  and  his  family  upon  the  same  groun<£ 
and  the  same  evidence  upon  which  he  relies  in  the  case  before 
the  court  The  case  was  carried  before  the  Supreme  Court  of 
the  State ;  was  fully  argued  there ;  and  that  court  decided  that 
neither  the  plaintiff  nor  his  fiunily  were  entitled  to  freedom; 
and  were  still  the  slaves  of  the  defendant;  and  reversed  the 
judgment  of  the  inferior  State  court,  which  had  given  a  differ- 
ent aecision.  If  the  plaintiff  supposed  that  this  judgment  of 
the  Supreme  Court  of  the  State  was  erroneous,  and  that  this 
court  had  jurisdiction  to  revise  and  reverse  it^  the  only  mode 
by  which  he  could  legally  bring  it  before  this  court  was  hy 
writ  of  error  directed  to  the  Supreme  Court  of  the  State,  re- 
quiring it  to  transmit  the  record  to  this  court  If  this  had 
been  done,  it  is  too  plain  for  arjrament  that  the  writ  must 
have  been  dismissed  for  want  of  jurisdiction  in  this  court 
llie  case  of  Strader  and  others  v.  Graham  is  directly  in  point; 
and,  indeed,  independefit  of  any  decision,  the  language  of  the 
25th  section  of  the  act  of  1789  is  too  clear  and  precise  to  admit 
of  controversjr. 

But  the  pliuntiff  did  not  pursue  the  mode  prescribed  by  law 
for  bringing  the  judgment  of  a  State  court  before  this  court  for 
revision,  but  suffered  the  case  to  be  remanded  to  the  inferior 
State  court,  where  it  is  still  continued,  and  is,  by  agreement 
of  parties,  to  await  the  judgment  of  this  court  on  the  iK>int 
All  of  this  appears  on  the  record  before  us,  and  by  the  printed 
report  of  the  case. 

And  while  the  case  is  yet  open  and  pending  in  the  inferior 
State  court,  the  plaintiff  goes  into  the  Circuit  Court  of  the 
United  States,  upon  the  same  case  and  the  same  evidence,  and 
against  the  same  party,  and  proceeds  to  judjnnent,  and  then 
brings  here  the  same  case  from  the  Circuit  uourt,  which  the 
law  would  not  have  permitted  him  to  bring  directly  from  the 


464  SUPREME  OOXJBT. 

Mb.  Junm  Wim.]  AwT  Aitf  r*  An^fML 

.1.11  ' 

State  oonrt  And  if  this  court  takes  jtuifldiction  in  this  form, 
tiie  reaolty  so  fiir  as  the  righta  of  the  respective  parties  are  con- 
cemed,  is  in  eyeiy  respect  substantially  the  same  as  if  it  had 
in  open  violation  of  law  entertained  jurisdiction  over  the  iudg- 
ment  ol  the  State  court  upon  a*writ  of  error^  and  revised  and 
reversed  its  judgment  upoathe  ground  that  its  opinioii  upon 
the  question  of  law  was  erroneous.  It  would  ill  become  this 
court  to  sanction  such  an  attempt  to  evade  the  law,  or  to  exer> 
dse  an  appellate  power  in  this  circuitous  way,  which  it  is  for- 
bidden to  exercise  in  the  direct  and  regnmr  and  invariable 
forms  of  Judicial  proceedings. 

Upon  the  whole,  therefore,  it  is  the  judgment  of  this  courti 
that  it  appears  by  the  record  before  us  that  the  plaintiff  in  er- 
ror is  not  a  dtizen  of  Missouri,  in  the  sense  in  which  that  word 
is  used  in  tiie  Constitation ;  and  that  the  Circuit  Ck>urt  of  the 
United  States,  for  that  reason^  had  no  jurisdiction  in  the  case, 
and  coufd  give  no  judgment  m  it  Its  judgment  for  the  de- 
fendant must,  consequentiy,  be  reversed,  and  a  mandate  issued, 
directing  the  suit  to  oe  disQiissed  for  want  of  jurisdiction. 

Mr.  Justice  WAYNE. 

Concurring  as  I  do  entirely  in  the  opinion  of  the  court,  as 
it  has  been  written  and  read  by  the  Chief  Justice — without 
any  qualification  of  its  reasoning  or  its  conclusions — ^I  shall 
neither  read  nor  file  an  opinion  c?  my  own  in  this  case,  which 
I  prepared  when  I  supposed  it  might  be  necessary  and  proper 
for  me  to  do  so. 

The  opinion  of  the  coart  meets  fully  and  decides  eveiy  point 
which  was  made  in  the  ar^ment  of  the  case  by  the  counsel 
on  either  side  pf  it  Nothing  belonging  to  the  case  has  been 
left  undecided,  nor  has  any  point  beeh  discussed  and  decided 
wbich  was  not  called  for  by  the  record,  or  which  was  not 
necessaiy  for  the  judicial  disposition  of  it,  in  the  way  that  it 
.has  been  done,  by  more  than  a  mcgority  of  the  court 

In  doing  tlus,  the  court  neither  sought  nor  made  the  case. 
It  was  brought  to  us  in  the  course  of  mat  administration  of 
the  laws  which  Congress  has  enacted,  for  the  review  of  cases 
from  the  dircuit  Courts  by  the  Supreme  Court 

In  our  action  u^n  it,  we  have  onlv  discharged  our  duty  as 
a  distinct  and  efficient  department  of  the  (xovemment,  as  the 
ftamers  of  the  Constitution  meant  the  judiciary  to  be,  and  as 
the  States  of  the  Union  and-the  people  of  those  Statesjntended 
It  sh<Mdd  be,  when  they  ratified  the  Constitution  of  the  United 

.  The  esse  involves  private  rights  of  value,  and  constitutional 
principles  of  the  hi^iest  importance,  ubout  which  there  had 
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become  sach  a  difference  of  opinion,  that  the  peace  and 
harmony  of  the  conntry  required  the  settlement  of  them  by 
jncUcial  decision. 

It  wonld  certainly  be  a  subject  of  regret^.that  the  conclusions 
of  the  court  have  not  been  assented  to  by  all  of  its  members, 
if  I  did  not  know  fit>m  its  histoiy  and  my  own  experience 
how  rarely  it  has  happened  that  the  judges  have  been  unani- 
mous upon  constitutional  questions  of  moment,  and  if  our 
decision  in  this  case  had  not  been  made  by  as  large  a  mqority 
of  ti^em  as  has  been  usually  had  on  constitutional  questions 
of  importance. ' 

Two  of  the  judges,  Mr.  Justices  McLean  and  Curtis,  dissent 
from  the  opinion  of  the  court  A  third,  Mr.  Justice  Nelson, 
gives  a  separate  opinion  upon  a  single  point  in  the  case, 
with  which  I  concur,  assuming  that  the  Circuit  Court  had 
jurisdiction;  but  he  abstains  altogether  from  expressing  any 
opinion  upon  the  cij^hth  section  of  the  act  of  1820,  known 
commonly  as  the  l^lissouri  Compromise  law,  and  six  of  us 
declare  that  it  was  unconstitutional. 

But  it  has  been  assumed,  that  this  court  has  acted  extrajudi- 
cially in  giving  an  opinion  upon  the  eighth  section  of  the  act  of 
1820,  because,  as  it  has  decided  that  tne  Circuit  Court  had  no 
jurisdiction  of  the  case,  this  court  had  no  jurisdiction  to  ex- 
amine the  case  upon  its  merits.  . 

But  the  error  of  such  an  assertion  has  arisen  in  part  from  a 
misapprehension  of  what  has  been  heretofqre  decided  by  the 
Supreme  Court,  in  cases  of  a  like  kind  with  that  before  us ;  in . 
part,  from  a  misapplication  to  the  Circuit  Courts  of  the  United 
states,  of  the  rules  of  pleading  concerning  picas  to  the  juris- 
diction which  prevail  in  common-law  courts ;  and  from  its  having 
been  forgotten  that  this  case  was  not  brought  to  this  court  by 
appeal  or  writ  of  error  from  a  State  court,  but  by  a  writ  of  error 
to  the  Circuit  Court  of  the  United  States. 

The  cases  cited  by  the  Chief  Justice  to  show  that  this  court 
has  now  only  done  what  it  has  repeatedly  done  before  in  other 
cases,  without  any  question  of  its  correctness,  speak  for  them- 
selves. The  differences  between  the  rules  concerning  pleas  to 
the  jurisdiction  in  the  coarts  of  the  United  States  and  common- 
law  courts  have  been  stated  and  sustained  by  reasoning  and 
adjudged  cases;  and  it  has  been  shown  that  writs  of  error  to  a 
State  court  and  to  the  Circuit  Courts  of  the  United  States  are 
to  be  determined  by  different  laws  and  principles.  In  the  first, 
it  is  our  dutv  to  ascertain  if  this  court  has  jurisdiction,  under 
tiie  twentv-nfth  section  of  the  judiciary  act,  to  review  the  case 
from  the  SuUt  court;  and  if  it  shall  be  found  that  it  has  not,  the 
case  is  at  end,  so  far  as  this  court  is  concerned;  for  our  power 
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to  review  the  case  upon  its  merits  has  heen  made,  by  the  twen- 
ty-fifth section,  to  depend  npon  its  having  jnriscQction;  when 
it  has  not,  this  court  cannot  criticise,  controvert,  or  give  any 
opinion  upon  the  merits  of  a  case  from  a  State  court 

But  in  a  case  brought  to  this  court,  by  appeal  or  by  writ  of 
error  from  a  Grcitit  Cmvri  of  the  Uniied  States^  we  beffin  a  review 
of  it,  not  by  mquirmg  if  (Ms  court  hasjurisdictiany  but  if  that  court 
has  it. ,  If  the  case  has  been  decided  by  that  court  upon  its 
merits,  but  the  record  shows  it  to  be  deficient  in  those  aver- 
ments which  by  the  law  of  the  United  States  must  be  made  by 
the  plaintiff  in  the  action,  to  give  the  court  jurisdiction  of  his 
case,  we  send  it  back  to  the  court  from  which  it  was  brought, 
with  directions  to  be  dismissed,  though  it  has  been  decidea 
there  upon  its  merits. 

So,  in  a  case  containing  the  averments  by  the  plaintiff  which 
are  necessary  to  eive  the  Circuit  Court  jurisdiction,  if  the  de- 
fendant shall  file  liis  plea  in  abatement  denying  the  truth  of 
them,  and  the  plaintiff  shall  demur  to  it,  ana  the  court  should 
erroneombf  sustain  the  plaintiff's  demurrer^  or  declare  the  plea  to  be 
insuffieientj  and  by  doing  so  require  the  defendant  to  answer  aver  by 
a  jpM  to  the  meritSy  and  shall  decide  the  case  upon  such  fltading^ 
this  court  has  the  same  authority  to  inquire  into  the  jurisdiction 
of  that  court  to  do  so,  and  to  correct  its  error  in  that  reeard, 
that  it  had  in  the  other  case,  to  correct  its  error,  in  tiyme  a 
case  in  ^hich  the  plaintiff  had  not  made  those  averments  which 
were  necessaiy  to  give  the  court  jurisdiction.  In  both  cases 
the  record  is  resorted  to,  to  determine  the  point  of  jurisdiction; 
but,  as  the  power  of  review  of  cases  from  a  Federal  court,  bv 
this  court,  is  not  limited  by  the  law  to  a  part  of  the  case,  this 
court  may  correct  an  error  upon  the  merits ;  and  there  is  the 
same  reason  for  correcting  an  erroneous  judgment  of  the  Cir- 
cuit- Court,  where  the  want  of  jurisdiction  appears  from  any 
part  of  the  record,  that  there  is  for  decbring  a  want  of  juris- 
diction for  a  want  of  necessary  averments.  Any  attempt  to 
control  the  court  from  doinff  so  by  the  technical  common-law 
rules  of  pleading  in  cases  orjurisdiction,  when  a  defendant  has 
been  denied  his  plea  to  it,  would  tend  to  enlarge  the  jurisdiction 
of  the  Circuit  Court,  by  limiting  this  court's  review  of  its  judg- 
ments in  that  particular.  But  I  will  not  argue  a  point  alrea^ 
so  fhlly  discussed.  I  have  every  confidence  in  the  opinion  of 
the  court  upon  the  point  of  jurisdiction,  and  do  not  allow  my- 
self to  douDt  that  the  error  of  a  contrary  conclusion  wi]l  be 
fully  understood  by  all  who  shall  read  die  argument  of  the 
Chief  Justice. 

I  have  already  said  that  the  opinion  of  the  court  has  my 
unqualified  assent. 
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Mr.  Justice  NELSON. 

I  shall  proceed  to  state  the  grounds  upon  which  I  have 
airived  at  me  conclusion,  that  the  judgment  of  the  court  below 
should  be  affirmed.  The  suit  was  brought  in  the  court  below 
bj  the  plaintiff  for  the  purpose  of  asserting  his  freedom,  and 
toat  of  Harriet,  his  wife,  and  two  children. 

The  defendant  plead,  in  abatement  to  the  suit,  tliat  the 
cause  of  action,  if  any,  accrued  to  the  plaintiff  out  of  the 
j^risdictiou  of  the  court,  and  exdusiveljL within  the  jurisdic- 
tion of  the  courts  of  the  State  of  Missouri ;  for,  that  the  said 
][)laintiff  is  not  a  citizen  of  the  State  of  Missouri,  as  alleged  in 
tie  declaration,  because. he  is  a  negro  of  African  descent;  his 
ancestors  were  of  pure  African  blood,  and  were  brought  into 
this  country  and  sold  as  negro  slaves. 

To  this  plea  the  plaintiff  demurred,  and  the  defendant  joined 
m  demurrer.  The  court  below  sustained  the  demurrer,  hold- 
ing that  the  plea  was  insufficient  in  law  to  abate  the  suit. 

The  defenaant  then  plead  over  in  bar  of. the  action : 

1.  The  general  issue.  2.  That  the  plaintiff  was  a  neffro 
slave,  the  lawful  property  of  the  defendant  And  8.  That 
Harriet,  the  wife  of  said  plaintifl^  and  the  two  children,  were 
the  lawful  slaves  of  the  said  defendant.  Issue  was  taken  upon 
these  pleas,  and  the  cause  went  down  to  trial  before  the  court 
and  jury,  and  an  agreed  state  of  facts  was  presented,  upon 
which  we  trial  proceeded,  and  resulted  in  a  verdict  for  the 
defendant,  under  the  instructions  of  the  court  ~ 

The  facts  agreed  upon  were  substantially  as  follows  r 

That  in  the  year  1884,  the  phdntiff,  Scott,  was  a  negro  slave 
of  Dr.  Emerson,  who  was  a  surgeon  in  the  army  of  the  United 
States ;  and  in  that  ^ear  he  took  the  plaintiff  from  the  State 
of  Missouri  to  the  military  post  at  Bock  Island,  in  the  State  of 
Illinois,  and  held  him  there  as  a  slave  until  the  month  of  April 
or  Maj,  1886.  At  this  date.  Dr.  Emerson  removed,  with  the 
^aintifF,  from  the  Rock  Island  post  to  tiie  militan[  i>09t  at 
Fort  Snellinjcr,  situate  on  the  west  bank  of  the  Mississippi 
river,  in  the  Territoiy  of  Upper  Louisiana,  and  north  of  the  lat- 
itude thirty-six  degrees  thirty  minutes,,  and  north  of  the  State 
of  Missouri.  That  he  held  the  plaintiff  in  slavery,  at  Fort 
Snellin^,  from  the  lost-mentioned  date  until  the  year  1888.^ 

That  in  tiie  year  1885,  Harriet,  mentioned  in  the  declaration, 
was  a  neffro  slave  of  Migor  Taliaferro,  who  belonged  to  the 
army  sf  me  United  States ;  and  in  that  year  he  took  her  to 
Fort  Snelling,  already  mentioned,  and  kept  her  there  as  a  slave 
until  the  year  1886,  and  then  sold  and  delivered  her  to  Dr. 
Emerson,  who  held  her  in  slaveiy,  at  Fort  Snelling,  until  the 
year  1888.    That  in  the  year  1886,  the  plaintiff  and  Harriet 
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were  married^  at  Fort  Snelling,  with  the  consent  of  theii 
master.  The  two  children,  Eliza  and  Lizzie,  are  the  frait  of 
this  marriage.  The  first  is  about  fourteen  years  of  age,  and 
was  born  on  board  the  steamboat  Gipsey,  north  of  the  State 
of  Missouri,  and  upon  the  Mississippi  river;  the  other,  aboat 
seven  years  of  age,  was  bom  in  the  State  of  Missouri,  at  the 
military  post  called  Jefferson  Barracks. 

In  1888,  Dr.  Emerson  removed  the  plaintiff  Harriet,  atd 
their  daughter  Eliza,  from  Fort  Snelung  to  the  State  of 
Missouri,  where  they  have  ever  since  resided.  And  that, 
before  the  commencement  of  this  suit,  they  were  sold  by  Ute 
Doctor  to  Sandford,  the  defendant,  who  has  claimed  and  hell 
them  as  slaves  ever  since. 

The  agreed  case  also  states  that  the  plaintiff  brought  a  suit 
for  his  freedom,  in  the  Circuit  Court  of  the  State  of  Missouri, 
oh  which  a  judgment  was  rendered  in  his  favor ;  but  that,  on 
a  writ  of  error  from  the  Supreme  Court  of  the  State,  the 
judgment  of  the  court  below  was  reversed,  and  the  cause 
remanded  to  the  circuit  for  a  new  trial. 

On  closing  the  testimony  in  the  court  below,  the  counsel 
for  the  plaintiff  prayed  the  court  to  instruct  the  jury,  upon  the 
agreed  state  of  facts,  that  the^  ought  Ux  find  for  the  plaintiff; 
vmen  the  court  refused,  and  instructed  them  that,  upon  the 
fitcts,  the  law  was  with  the  defendant. 

With  respect  to  the  plea  in  abatement,  which  went  to  the 
citizenship  of  the  plaintiff,  and  his  competency  to  brin^.  a  suit 
in  the  Feaeral  courts,  the  common-law  rule  of  pleading  is,  that 
upon  a  judgment  against  the  plea  on  demurrer,  and  that  the 
defendant  answer  over,  and  the  defendant  submits  to  the 
judgment,  and  pleads  over  to  the  merits,  the  plea  in  abate- 
ment is  deemea  to  be  waived,  and  is  ^not  afterwards  to  be 
reigarded  as  a  part  of  the  record  in  deciding  upon  the  rights 
ofthe  parties.  There  is  some  question,  however,  whether  this 
rule  ojnpleading  applies  to  the  peculiar  system  and  jurisdiction 
of  tiie  federal  courts.  As,  in  these  courts,  if  the  facts  appear- 
ing on  the  record  show  that  the  Circuit  Court  had  no  junsdic* 
tion,  its  judgment  will  be  reversed  in  the  appellate  court  for 
that  cause,  and  the  case  remanded  with  directions  to  be 
dismissed. 

In  the  view  we  have  taken  of  the  case,  it  will  not  be 
necessary  to  pass  upon  this  question,  and  we  shall  therefore 
proceed  at  once  to  an  examination  of  the  case  upon  its  merits. 
The  Question  upon  the  merits, in  general  terms,  is,  whether  or 
not  Ixie  removal  of  the  pldntifi^  who  was  a  slave^  vrith  his 
master,  firom  the  State  of  Missouri  to  the  State  of  Blmois,  with 
a  view,  to  a  temporary  residence,  and  after  such  residence  and 
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return  to  the  slave  State,  such  residence  in  the  free  State 
works  an  emancipation. 

As  appears  from  an  agreed  statement  of  fiicts,  this  question 
has  been  before  the  highest  court  of  the  State  of  Missouri,  and 
a  judgment  rendered  that  'this  residence  in  the  free  State  has 
no  such  effect;  but,  on  the  contrary,  that  his  original  condition 
continued  unchanged. 

The  court  below,  the  Circuit  Court  of  the  United  States  for 
Ifissouri,  in  which  this  suit  was  afterwards  brought,  followed 
the  decision  of  the  State  court,  and  rendered  a  Ukc  juc^ment 
against  the  plaintiff. 

The  arjgument  a^inst  these  decisions  is,  that  the  laws  of  Illi« 
nois,  forbidding  sjfavery  within  her  territory,  had  the  effect  to 
set  tiie  slave  free  while  residing  in  that  State,  and  to  impress 
upon  him  the  condition  and  status  of  a  freeman;  and  that,  by 
force  of  Hiese  laws,  this  status  and  condition  accompanied  him 
on  bis  return  to  the  slave  State,  and  of  consequence  he  could 
not  be  there  held  as  a  slave. 

This  question  has  been  examined  in  the  courts  of  several  of 
the  slaveholdin^  States,  and  different  opinions  expressed  and 
conclusions  arrived  at.  We  slrall  hereafter  refer  to  some  of 
them,  ^d  to  the  principles  upon  which  thev  are  founded. 
Our  opinion  is,  that  the  question  is  one  which  oelongs  to  each 
State  to  decide  for  itself,  eithei;  by  its  Legislature  or  courts  of 
justice;  and  hence,  in  respect  to  the  case  before  us,  to  the 
State  of  Missouri — a  question  exclusively  of  Missouri  law,  and 
which,  when  determined  by  that  State,  it  is  the  dxxty^  of  the 
Federal  courts  to  follow  it.  In  other  words,  except  in  cases 
where  the  power  is  restrained  by  the  Constitution  of  the  Uni- 
ted States,  the  law  of  the  State  is  supreme  over  the  subject  of 
slavery  within  its  jurisdiction. 

As  a  practical  illustration  of  the  principle,  we  may  refer  to 
the  legislation  of  the  fi-ee  States  in  abolishm^  slavery,  and  pro- 
hibiting its  introduction  into  their  territories.  Confesseoly, 
except  as  restrained  by  the  Federal  Constitution,  they  exer* 
cised,  and  rightfully,  complete  and  absolute  power  over  tiie 
subject.  Upon  whatprinciple,  then,  can  it  be  denied  to  the 
State  of  Missouri  t  Tne  power  flows  from  the  sovereign  char- 
acter  of  the  States  of  this  Union ;  sovereign,  not  merely  as 
tespects  the  Federal  Qovemment-— except  as  they  have  con* 
sented  to  its  limitation — ^but  sovereira  as  respects  each  other. 
Whether,  therefore,  Hie  State  of  Missouri  will  recognise  or 
give  effect  to  the  laws  of  Illinois  within  her  territories  on  the 
subject  of  slavery,  is  a  question  for  her  to  determine.  Nor  is 
there  any  constitutional  power  in  this  (Government  that  can 
rightfully  control  her. 
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Every  State  or  nation  possessea  an  ezclnsive  Bovereiraty  and 
jurisdiction  within  her  own  territoiy ;  and,  her  laws  anect  and 
bind  all  property  and  persons  residing  within  it.  It  may  regu- 
late the  manner  and  circumstances  under  which  property  is 
held,  and  the  condition,  capacity,  and  state,  of  all  persons 
therein;  and,  also,  the  remedjL  and  modes  of  administering 
justice.  And  it  is  equally  true,  that  no  State  or  nation  can 
affect  or  bind  property  out  of  its  territory,  or  persons  not  re- 
siding within  it.  No  State,  therefore,  can  enact  -laws  to*  ope- 
rate beyond  its  own  dominions,  and,  if  it  attempts  to  do  so,  it 
may  be  lawfully  refused  obedience.  Such  laws  can  have  no 
inherent  authority  extra-territorially.  This  is  the  necessary 
result  of  the  independence  of  distinct  and  separate  sovereign- 
ties. 

Now:  it  follows  from  these  principles,  that  whatever  force  or 
effect  the  laws  of  one  State  or  nation  may  have  in  the  territo- 
ries of  another,  must  depend  solely  upon  the  laws  and  munici- 
pal regulations  of  the  latter,  upon  its  own  jurispri^dence  and 
polity,  and  upon  its  own  express  or  tacit  consent. 

Judge  Story  observes,  in  nis  Conflict  of  Laws,  (p.  24,)  ^^that 
a  State  may  prohibit  the  operation  of  all  foreijo^  laws,  and  the 
riffhts  growing  out  of  them,  within  its  territdnes."  ^'And  that 
wnen  its  code  speaks  positiveljr  on  the  subiect,  it  must  be 
obeyed  by  all  persons  mio  are  within  reach  of  its  sovereignly; 
when  its  customary  unwritten  or  common  law  speaks  direcuy 
on  the  subject,  it  is  equally  to  be  obeyed." 

Nations,  from  convenience  and  cpmity,  and  from  mutual  in- 
terest, and  a  sort  of  moral  necessity  to  do  justice,  recognise 
and  administer  the  laws  of  other  countries.  But,  of  the  nature, 
extent,  and  utilitv,  of  them,  respecting  property,  or  the  state 
and  condition  of  persons  within  her  territories,  each  nation 
judges  for  itself;  and  is  ne\er  bound,  even  upon  the  ground 
of  comity,  to  recognise  them,  if  prejudicial  to  her  own  interests. 
The  recognition  is  purely  from  comity,  and  not  from  any  abso- 
lute or  paramount  obligation. 

Judge  Story  again  observe^,  (898,)  **  that  the  true  foundation 
and  extent  of  the  obligation  of  the  laws  of  one  nation  within 
another  is  the  voluntary  consent  of  the  latter,  and  is  inadmis- 
sible when  tiiey  are  contrary  to  its  known  interests."  And  he 
adds,  ^^  in* the  silenoe  of  anj  positive  rule  affirming  or  denying 
or  restraining  the  operation  of  the  foreim  laws,  courts  of 
justice  presume  the  tacit  adoption  of  tnem  by  their  own 
Governments  unless  they  are  repugnant  to  its  policy  or  preju- 
didal  to  itM  interests."  (See  also  2  Kent  Com.,  p.  457;  18 
Peters,  619,  689.) 

These  principles  fhlly  establish^  that  it  belongs  to  the  sover- 
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eign  State  of  Missouri  to  determine  by  her  laws  the  question 
of  slavery  within  her  jurisdiction,  subject  only  to  sucl^  limita- 
tions as  may  be  found  in  the  Federal  Constitution;  and, 
fhrther,  that  the  laws  of  other  States  of  the  Confederacy, 
whether  enacted  by  their  Legislatures  or  expounded  by  their 
courts,  can  have  no  operation  within  her  territory,  or  affect 
rights  gro\Aing  out  of  her  own  laws  on  the  subject  This  is 
the  necessary  result  of  the  independent  and  sovcreim  character 
of  the  State^  The  principle  is  not  peculiar  to  the  State  of 
Missouri,  but  is  equally  applicable  to  each  State  belonging  to 
the  Confederacy^,  xhe  laws  of  each  have  no  extra-territorial 
operation  witliin  the  jurisdiction  of  another,  except  such  as 
may  be  voluntarily  conceded  b^  her  laws  or  courts  of  justice. 
To  the  extent  of  such  concession  upon  the  rule  of  comity  of 
nations,  the  foreign  law  may  operate,  as  it  then  becomes  a  part 
of  the  municipal  Taw  of  the  State.  When  determined  that  the 
foreign  law  shall  have  effect,  the  municipal  law  of  the  State 
retires,  and  gives  place  to  the  foreign  law. 

In  view  of  these  principles,  let  us  examine  a  little  more 
closely  the  doctrine  of  those  who  maintain  that  the  law  of 
Missouri  is  not  to  govern  the  status  and  condition  of  the 

Slaintiff.    They  insist  that  the  removal  and  temporary  resi- 
ence  with  his  master  in  Illinois,  where  slavery  is  inhibited, 
had  the  effect  to  set  him  free,  and  that  the  same  effect  is  to  be 

given  to  the  law  of  Illinois,  within  the  State  of  Missouri,  aft^r 
is  return.  Why  was  he  set  free  in  Illinois?  Because  the 
law  of  Missouri,  under  which  he  .was  held  as  a  slave,  had  no 
operation  by  it«  own  force  extra-territorially;  and  the  State  of 
Illinois  refused  to  recognise  its  efiect  within  her  limits,  upon 
principles  of  comity,  as  a  state  of  slavery  was  inconsistent 
with  her  laws,  and  contrary  to  her  policy.  But,  how  is  the 
case  different  on  the  return  of  the  plaintiff  to  the  State  of 
Missouri  ?  Is  she  bound  to  recognise  and  enforce  the  law  of 
niiuois  ?  For,  unless  she  is,  the  status  and  condition  of  the 
slave  upon  his  return  remains  the  same  as  originally  existed. 
Has  the  law  of  Illinois  any  greater  force  within  the  jurisdiction 
of  Missouri,  than  the  laws  of  the  latter  within  that  of  the 
former?  Certainly  not.  They  stand  upon  an  equal  footing. 
Neither  has  any  force  extra-territorially,  except  what  may  be 
voluntarily  conceded  to  them. 

It  has  been  supposed,  by  the  counsel  for  .the  plaintiff,  that  a 
rule  laid  down  by  Huberus  had  some  bearing  upon  this  ques- 
tion. Huberus  observes  that  '^personal  qualities,  impressed 
by  the  laws  of  any  place,  surround  and  accompany  the  person 
wherever  he  goes,  with  this  effect:  that  in  every  place  ne  en* 
joys  and  is  subject  to  the  same  law  which  other  peraons  ff  his 
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class  elsewhere  emov  or  are  subject  to/'  (De  Coidl  Leg.,  lib. 
1,  tit  8y  sec  12;  4  Pallas,  876  n. ;  1  Story  Con.  Laws,  pp.  69, 
60.) 

The  application  sought  to  be  given  to  the  mle  was  tlus :  tiiat 
as  Dred  Scott  was  free  while  residing  in  the  State  of  Illinois, 
by  the  laws  of  that  State,  on  his  return  to  the  State  of  Mis- 
souri he  carried  with  him  the  personal  quaJities  of  fi'eedoni, 
and  that  the  same  efiect  must  be  given  to  his  status  there  as 
in  the  former  State.  Butthe  difficulty  in  the  case  is  in  the 
total  nusapplication  of  the  rule. 

These  personal  qualities,  to  which  Huberus  refers,  are  those 
impressed  upon  the  individual  bv  the  law  of  the  domicil;  it  is 
this  that  the  author  claims  should  be  permitted  to  accompany 
the  person  into  whatever  country  he  might  go,  and  should  su- 
persede  the  law  of  the  place  where  he  had  taken  up  a  tempo- 
rary residence. 

Now,  as  the  domici}  of  Scott  was  in  the  State  of  Missouri, 
where  he  was  a  slave,  and  fit>m  whence  he  was  taken  by  his 
master  into  Illinois  for  a  temporair  residence,^  according  to 
the  doctrine  of  Huberus,  the  law  of  his  domicil  would  have 
accompanied  him,  and  during  his  residence  there  he  would 
remain  in  the  saine  condition  as  in  the  State  of  Missouri.  In 
order  to  have  siven  effect  to  the  rule,  as  claimed  in  the  argu- 
ment, it  should  have  been  first  shown  that  a  domicil  had  been 
acquired  in  the  free  State,  which  cannot  be  pretended  upon 
the  agreed  &cts  in  the  case.  But  the  true  answer  to  the  ooc- 
trine  of  Huberus  is,  that  the  rule,  in  any  aspect  in  which  it 
may  be  viewed,  haft  no  bearing  upon  either  side  of  the  ques- 
tion before  us,  even  if  conceded  to  the  extent  lud  down  by  the 
author ;  for  he  admits  that  foreign  Governments  g^ve  effect  to 
these  laws  of  Hie  domicil  no  further  than  the^  are  consistent 
with  their  own  laws,  and  not  prejudicial  to  their  own  subjects; 
in  other  words,  their  force  and  effect  depend  upon  the  law  of 
comilj  of  tiie  roreisn  Government  We  should  add,  also,  that 
this  general  rule  of  Huberus,  referred  to,  has  not  been  admit* 
ted  in  the  practice  of  nations,  nor  is  it  sanctioned  by  the  most 
approved  jurists  of  international  law.  (Story  Con.,  sec  91, 96, 
108, 104;  2  Kent  Com.,  p.  457,  458;  1  Burge  Con.  Laws,  pp. 

^127.)  ^  . 

Te  come  now  to  the  decision  of  this  court  in  th^  case  of 
Strader  et  al.  v.  Graham,  flO  How.,  p.  2.)  The  case  came  up 
from  tiie  Court  of  AppeaU.  in  the  state  of  Eentuclgr-  The 
question  in  the  case  was,  wnetiier  certain  slaves  of  Graham,  a 
resident  of  Kentucky,  who  had  been  employed  temporarily  ut 
several  places  in  the  State  of  Ohio,  with  their  master  s  consent 
and  haa  returned  to  Zentucl^  into  his  service,  had  ihereby 
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become  entitled  to  their  freedom.  The  Cotirt  of  Appeak  held 
that  they  had  not.  The  case  was  brought  to  this  court  under 
the  twenty-fifth  section  of  the  judiciary  act.  This  court  held 
that  it  had  no  jurisdiction,  for  the  reason,  the  question  was  one 
that  belonged  exclusively  to  the  State  of  Kentucky.  The 
Chief  Justice,  in  delivering  the  opinion  of  the  court,  observed 
that  ^^eveiy  State  has  an  undouDted  right  to  determine  the 
status  or  domestic  and  social  condition  of  the  persons  domi- 
ciled  within  its  territory,  except  in  so  far  as  the  powers  of  the 
States  in  this  respect  are  restrained,  or  duties  and  obligations 
imposed  upon  them,  by  the  Constitution  of  the  United  States. 
There  is  nothing  in  the  Constitution  o^  the  United  States,  he 
observes,  that  can  in.  any  degree  control  the  law  of  Kentucky 
upon  this  subject.  And  the  condition  of  the  negroes,  there- 
fore, as  to  freedom  or  slavery,  after  their  return,  depended 
altogether  upon  the  laws  of  thiat  State,  and  could  not  be  influ- 
enced  by  the  laws  of  Ohio.  It  was  exclusively  in  the  power 
of  Eentocky  to  determine,  for  herself  whejther  their  employ- 
ment in  another  State  should  or  should  not  make  them  free 
on  their  return." 

It  has  been  supposed,  in  the  argument  on  the  part  of  the 
plaintiff,  that  the  eighth  section  of  the  act  of  Congress  passed 
March  6, 1820,  (8  St.  at  Large,  p.  544,)  which  prohibited  slavery 
north  of  thirty-six  degrees  thirty  miutes,  within  which  the 
plaintiff  and  his  wife  tempbrarily  resided  at  Fort  Snelling, 
possessed  some  superior  virtue  and  effect,  extra-territorially, 
and  within  the  State  of  Missouri,  beyond  that  of  the  laws  of 
Illinois,  or  those  of  Ohio  in  the  case  of  Strader  et  al.  v.  Ora- 
ham.  A  similar  ground  was  taken  and  urged  upon  the  court 
in  the  case  just  mentioned,  under  the  ordinance  of  1787,  which 
was  enactea  during  the  time  x>f  the  Confederation,  and  re- 
enacted  by  Congress  after  the  adoption  of  the  Constitution, 
with  some  amendments  adapting  it  to  the  new  Gk>vemmenl. 
(1  St  at  Laige,  p.  50.) 

In  answer  to  this  ground,  the  Chief  Justice,  in  delivering 
the  opinion  of  the  court,,  observed :  ^'The  argument  assumes 
that  tne  six  articles  which  that  ordinance  declares  to  be  per- 
petual, are  still  in  force  in  the  States  since  formed  within  the 
territory,  and  admitted  into  the  Union.  TS  this  proposition 
could  be  maintained,  it  would  not  alter  the  question ;  for  the 
regulations  of  Congress,'  under  the  old  Confederation  or  the 
present  Constitution,  for  the  government  of  a  particular  Terri- 
tory, could  have  no  force  bevond  its  liniits.  It  certainly  could 
not  restrict  the  power  of  the  States,  within  their  respective 
territories,  nor  in  any  manner  interfere  with  their  laws  and 
institutions,  nor  give  this  court  control  over  them. 
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"  The  ordinance  in  question,  lie  observes,  if  still  in  force, 
could  have  no  more  operation  tiian  the  laws  of  Ohio  in  the 
State  of  Kentucky,  and  could  not  influence  the  decision  upon 
the  rij^hts  of  the^naster  or  the  slaves  in  that  State.'* 

This  view,  thus  authoritatively  declared,  furnishes  a  condu* 
sive  answer  to  the  distinction  attempted  to  be  set  up  between 
the  extra-territorial  efliect  of  a  State  law  and  the  act  of  Congress 
in  question. 

It  must  be  admitted  that  Congress  possesses  no  power  to 
regulate  or  abolish  slavery  within  the  States ;  and  that,  if  this 
act  had  attempted  any  such  legislation,  it  would  have  been  a 
nullity.  And  yet  the  argument  here,  if  there  be  any  force  in 
it,  leads  to.  the  result,  that  effect  may  be  ffi  ven  to  such  legisla- 
tion ;  for  it  is  only  b^  giving  the  act  of  Congress  operation 
within  the  State  of  Missouri,  that  it  can  have  any  effect  upon 
the  question  between  the  parties.  Having  no  such  effect  di- 
rectiy,  it  will  be  difScultto  maintain,  upon  any  consistent 
reasoning,  that  it  can  be  made  to  operate  indirectly  upon  the 
subject 

The  argument,  we  think,  in  any  aspect  in  which  it  may  be 
viewed,  is  utterly  destitute  of  support  upon  any  principles  of 
constitutional  law,  as,  acoordine  to  that,  Con^ss  has  no  pow- 
er  whatever  over  the  subject  of  slavery  within  the  State ;  and 
is  also  subversive  of  the  established  doctrine  of  international 

ilurisprudence,  as,  accordine  to  that,  it  is  an  axiom  that  the 
aws  of  one  Government  have  no  force  within  the  limits  of 
another,  or  extra-territorially,  except  from  the  consent  of  the 
latter. 

It  is  perhaps  not  unfit  to  potice,  in  this  connection,  that  many 
of  the  most  eminent  statesmen  and  jurists  of  the  country  enter- 
tain the  opinion  that  this  provision  of  the  act  of  Congress,  even 
within  the  territory  to  which  it  relates^as  not  authorized  by 
any  power  under  the  Constitution.  The  doctrine  here  con- 
tended for^  not  only  upholds  its  validity  in  the  territory,  but 
claims  for  it  .effect  beyond  and  within  the  limits  of  a  sovereira 
State— -an  effect^  as  insisted,  that  displaces  the  laws  of  the 
State,  and  substitutes  its  own  provisions  in  their  place. 

The  consequences  of  any  such  construction  are  apparent* 
K  Congress  possesses  the  power,  under  the  Constitution,  to 
abolish  slavc^ry  in  a  Territory,  it  must  necessarily  possess  the 
like  power  to  establish  it.  it  cannot  be  a  one-siaed  power,  as 
may  suit  the  convenience  or  particular  views  of  the  advocates. 
It  IS  a  power,  if  it  exists  at  all,  over  the  whole  subject;  and 
then,  upon  the  process  of  reasoning  which  seeks  to  extend  its 
influence  beyona  the  Territory,  ana  within  the  limits  of  a  State, 
if  Congress  should  establish,  instead  of  abolish,  slavery,  we  do 
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not  Bee  bat  that,  if  a  slave  should  be  removed  from  the  Terri- 
tory into  a  free  State,  his  status  would  accompany  him,  and 
continue,  notvrithstanding  its  laws  against  slavery.  The  laws 
of  tiie  free  State,  according  to  the  argument,  would  be  displap 
ced,  and  the  act  of  Congress,  in  its  effect,  be  substituted  in 
their  place.  We  do  not  see  how  this  conclusion  could  be 
avoided,  if  the  construction  aeainst  which  we  are  contending 
should  prevail.  We  are  satisfied,  however,  it  is  unsound,  ana 
that  the  true  answer  to  it  is,  that  even  conceding,  for  the  pur^ 
poses  of  tue  argument,  that  this  provision  of  the  acjb  of  Con- 
gress is  valid  within  the  Territory  for  which  it  was  enacted,  it 
can  have  no  operation  or  effect  beyond  its  limits,  or  within  the 
jurisdiction  of  a  State.  It  can  neither  displace  its  laws,  nor 
change  tiie  status  or'condition  of  its  inhabitants. 

Our  conclusion,  therefore,  is,  upon  this  branch  of  the  case, 
that  the  question  involved  is  one  depending  solely  upon  Ihe 
law  of  Missouri,  and  that  the  Federal  court  sitting  in  the  State, 
and  trying  the  case  before  us,-  was  bound  to  follow  it. 

The  remaining  question  for  consideration  is,  What  is  the 
law  of  the  State  of  Missouri  on  this  subject?  And  it  would 
be  a  sufficient  answer  to  refer  to  the  judgment  of  the  highest 
court  of  the  State  in  the  verv  case,  were  it  not  due  to  that 
tribunal  to  state  somewhat  at  large  the  course  of  decision  and 
the  principles  involved,  on  account  of  some  diversity  of  opinion 
in  the  cases.  As  we  have  already  stated,  tiiis  case  was. 
originally  brought  in  the  Circuit  Court  of  the  State,  which 
resulted  in  a  juagment  for  the  plaintiff.  The  case  was  carried, 
up  to  the  Supreme  Court  for  revision.  That  court  reversed! 
the  judgment  below,  and  remanded  the  cause  to  the  circuit, 
for  a  new  trial.  In  that  state  of  the  proceeding,  a  new  suit 
was  brought  by  the  plaintiff  in  the  Circuit  Court  of  the  United 
States,  and  tried  upon  the  issues  and  i^reed  case' before  us,, 
and  a  verdict  and  judgment  for  the  defendant,  that  court 
following  the  decision  of  the  Supreme  Court  of  the  Statev. 
The  judgment  of  the  Supreme  Cfourt  is  reported  in  the  IS* 
Misso.  K^  p.  576.  The  court  placed  the  decision  upon  the* 
temporary  residence  of  the  master  with  the  slaves  in  tne  State* 
and  Territory  to  which  they  removed,  and  their  return  to  the* 
slave  State;  and  upon  the  principles  of  international  law,  that 
foreign  laws  have  no  extra-territoriid  force,  except  such  as  the- 
State  within  which  they  are  sought  to  be  enforced  may  see  fit- 
to  extend  to  them,  upon  the  doctrine  of  comity  of  nations. 

This  is  t^e  substance  of  the  grounds  of  the  decision. 

The  same  (question  has  been  twice  before  that  court  sinoeu. 
and  the  saine  judgment  given,  (15  Misso.  R.,  595;  17  lb.,  484.)' 
It  must  be  admitted,  therefore,  as  the  settled  law  of  tha?  State,. 
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and,  according  to  the  decision  in  the  case  of  Strader  et  aL  v. 
Graham,  is  conclusive  of  the  case  in  this  court 

It  is  said,  however,  that  the  previous  cases  and  course  of 
decision  in  the  State  of  Missouri  on  this  subject  were  different^ 
and  that  the  courts  had  held  the  slave  to  be  free  on  his  return 
from  a  temporary  residence  in  the  free  State.  We  do  not  see, 
were  this  to  be  admitted,  that  the  circumstance  would  show 
that  the  settled  course  of  decision,  at  the  time  this  case  was 
tried  in  the  court  below,  was  not  to  be  considered  the  law  of 
the  State.  Certainly,  it  must  be,  unless  the  first  decision  of  a 
principle  of  law  by  a  State  court  is  to  be  permanent  and 
mevocable.  The  iaea  seems  to  be,  that  the  courts  of  a  State 
are  not  to  change  their  opinions,  or,  if  they  do,  the  first 
decision  is  to  be  re^rded  by  this  court  as  the  law  of  the  State. 
It  is  certain,  if  this  be  so,  in  the  case  before  us,  it  is  an 
exception  to  the  rule  governing  this  court  in  all  other  cases. 
But  what  court  has  not  changed  its  opinions  ?  What  judge 
has  not  changed  his? 

Waiving,  however,  this  view,  and  turninff  to  the  deciftions 
of  the  courts  of  Missouri,  it  will  be  found  that  there  is  no 
diterepancy  between  tiie  earlier  and  the  present  cases  upon 
this  subject  There  are  some  eight  of  them  reported  previous 
to  the  aecision  in  the  case  before  us,  which  was  decided  in 
1852.  The  last  of  the  earlier  cases  was  decided  in  1886..  In 
each  one  of  these,  with  two  exceptions,  the  master  or  mistress 
removed  into  the  free  State  with  the  slave,  with  a  view  to  a 

Sermanent  residence — ^in  other  words,  to  make  that  his  or  her 
omidL  And  in  several  of  the  cases,  this  removal  and 
permanent  residence  were  relied  on,  as  the  ground  of  the 
aecision  in  &vor  at  the  plaintiif.  All  these  cases,  therefore, 
are  not  necessarily  in  conflict  with  the  decision  in  the  case 
before  us,  but  consistent  with  it  In  one  of  the  two  excepted 
cases,  the  master  had  hired  the  slave  in  the  State  of  Ilknois 
from  1817  to  1825.  In  the  other,  the  master  was  an  officer  in 
the  army,  and  removed  with  his  slave  to  the  military  post  of 
Fort  Snelling,  and  at  Prairie  du  Chien,  in  Michigan,  tempora- 
rily, while  acting  under  the  orders  of  his  Government  It  is 
conceded  the  decision  in  this  case  was  departed  from  in  the 
ease  before  us,  and  in  those  that  have  followed  it'  But  it  is 
to  be  observed  that  these  subsequent  cases  are  in  conformity 
with  those  in  all  the  slave  States  bordering  on  the  free — ^in 
Kentucky,  (2  Marsh.,  476;  6  B.  Munroe,  176;  9  lb.,  565>— 
in  Virginia,  (1  Rand.,  15;  1  Leigh,  172;  10  Grattan,  496)— in 
Maiyland.  (4  Harris  and  McHenry,  295,  822,  825.)  In  con- 
formity, also,  with  the  law  of  England  on  this  subject.  Ex  parte 
Grace,  (2  Hagg.  Adm.,  R.,  94,)  a!nd  with  the  opinions  of  the 
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moBt  eminent  JoristB  of  the  conntiy.  (Stozy's  OonfL,  896  a; 
2  Kent  Com.,  258  n. ;  18  Pick.,  198,  Chief  Justice  Shaw.  See 
Correep.  between  Lord  Stowell  and  Judge  Stoiy,  1  yol.  Life 
ofStonr,  p.652,558.) 

Lord  Stowell,  in  communicating  his  opinion  in  the  case  of 
the  slave  Grace  to  Judge  Story,  states,  m  his  letter,  what  the 
question  was  before  him,  namely :  ^*  Whether  the  emancipation 
of  a  slave  brought  to  England  insured  a  complete  emancipation 
to  him  on  his  return  to  his  own  country,  or  whether  it  onl^ 
oi>entted  as  a  suspension  of  slavery  m  England,  and  his 
orij^al  character  devolved  on  him  again  upon  his  return.** 
He  observed,  ^^the  question  had  never  been  examined  since 
an  end  was  put  to  slavery  fiftv  vears  ago^"  having  reference 
to  tiie  decision  of  Lord  Mansneld  in  the  case  of  Bomersett; 
but  the  practice,  he  observed,  ^^has  regularly  been,  that  on  his 
return  to  his  own  country,  the  slave  resumed  his  original 
character  of  slave."  •  And  -so-  Lord  Stowell  held  in  the  case. 

Judge  Story,  in  his  letter  in  reply,  observes :  '^  I  have  read  with 
ereat  attention  ^our  judgment  m  the  slave  case,  ftc.  Upon 
tiie  fullest  consideration  which  I  have  been  able  to  give  the 
siibject,  I  entirely  concur  in  your  views.  If  I  had  been  called 
upon  to  pronounce  a  judgment  in  a  like  case,  I  should  have 
certainly  arrived  at  the  same  result"  Again  he  observes :  ^^Li 
my  native  State,  (Massachusetts^^  the  state  of  slavery  n  not 
recognised  as  legal ;  and  vet,  if  a  slave  should  come  hither, 
and  afterwards  return  to  nis  own  home^  we  should  certainly 
tiiiink  tiiat  the  local  law  attached  upon  him,  and  that  his  ser- 
vile character  would  be  redintegrated." 

We  may  remark,  in  this  connection,  that  the  case  before  the 
Maryland  court,  already  referred  to,  and  which  was  decided  in 
1799,  presented  the  same  question  as  that  before  Lord  Stowell, 
and  received  a  similar  decision.  This  was  nearlv  thirty  years 
before  the  decision  in  that  case^  which  was  in  1828.  The  Court 
of  Appeals  observed,  in  deciding  the  Maryland  case,  that 
"however  the  laws  of  Great  Britain  in  such  instances,  opera- 
ting upon  such  persons  there,  might  iiiteifere  so  as  to  prevent 
the  exercise  of  certain  acts  by  the  masters,  not  permitted,  as  in 
the  case  of  Somersett,  yet,  upon  the  brin^^  Ann  Joice  into 
this  State,  (then  the  province  of  Maryland,)  the  relation  of 
master  and  slave  continued  in  its  extent,  as  autiiorized  by  the 
laws  of  this  State."  And  Luther  Martin,  one  of  the  counsel 
in  that  case,  stated^  on  the  argument,  that  the  question  had 
been  previously  decided  the  same  way  in  the  case  of  slaves  re- 
taming  from  a  residence  in  Pennsylvania,  where  they  had  be- 
come &e  under  her  laws. 

The  State  of  Louisiana,  whose  courts  had  gone  fbrther  in 
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liolding  the  slave  free  on  his  Tetum  from  a  reddenee  in  a 
free  State  than  the  conrts  of  her  mster  States,  has  settled  the 
law,  \>j  an  act  of  her  Le^slatare,  in  conformity  with  the 
law  of  the  court  of  Missouri  in  the  case  before  us.  (Sess.  Law, 
1846.) 

The  case  before  Lord  Stowell  presented  much  stronger  fea- 
tures for  giving  effect  to  the  law  of  England  in  the  case  of  the 
slave  Grace  than  exists  in  the  cases  that  have  arisen  in  this 
country,  for  in  that  case  the  slave  returned  to  a  colony  of  Eng- 
land  over  which  the  Imperial  Government  exercised  suprome 
authority.  Yet,  on  the  return  of  the  slave  to  the  colony,  from 
a  temporary  residence  in  England,  he  held  that  the  original 
condition  -of  the  slave  attached.  The  question  presented  in 
cases  arising  here  is  as  to  thd  effect  and  operation  to  be  riven 
to  tiie  laws  of  a  foreign  State,  on  the  return  of  the  slave  within 
an  independent  sovereignty. 

Upon  the  whole,  it  must  be  admitted  that  the  current  of  au- 
thority, both  in  Enriand  and  in  this  countiy,  is  in  accordance 
with  the  law  as  declared  by  the  courts  6f  Missouri  in  the  case 
before  us,  and  we  think  the  court  below  was  not  only  right, 
but  bound  to  follow  it 

Some  question  has  been  made  as  to  the  character  of  the  resi- 
detice  in  this  case  in  the  free  State.  But  we  regard  the  frkcta 
as  set  forth  in  the  agreed  case  as  decisive.  The  removal  of  Dr. 
Emerson  from  Missouri  to  the  military  posts  was  in  the  dis- 
charge of  his  duties  as  surgeon  in  the  army,  and  under  the 
orders  of  his  Qovemment.  He  was  liable  at  any  moment  to 
be  recalled,  as  he  was  in  1888,  and  ordered  to  anotiier  post 
The  same  is  also  true  as  it  respects  Major  Taliaferro.  In  such 
a  case,  the  officer  goes  to  his  post  for  a  temporary  purpose,  to 
remain  there  for  an  uncertain  time,  and  not  for  the  purpose  of 
fixing  his  permanent  abode.  The  question  we  thiuK  too  plain 
to  require  argument.  The  case  of  the  Attorney  Oeneral  v. 
Napier,  (6  Welsh,  Hurtst  and  Gordon  Exch.  Rep.,  217,)  illus- 
trates and  applies  the  principle  in  the  case  of  an  officer  of  the 
En^ish  army. 

A  question  has  been  alluded  to,  on  the  ar^iunent,  namely: 
the  right  of  the  master  with  his  slave  of  transit  into  or  through 
a  free  State,  on  business  or  commercial  pursuits,  or  in  the  ex- 
ercise of  a  Federal  right,  or  the  dischar;^  of  a  Federal  duty, 
teing  a  citizen  of  the  United  States,  which  is  not  beforo  us. 
This  question  depends  upon  different  considerations  and  prin- 
ciples from  the  ope  in  nand,  and  turns  upon  the  rights  and 
pnvileges  secured  to  a  common  citizen  of  the  repubuc  under 
the  Constitution  of  the  United  States.  When  that  question 
arises,  we  shall  be  prepared  to  decide  it 
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Our  conclusion  is,  that  the  judgment  of  the  court  below 
ahonld  be  afEjmed. 

Mr.  Justice  GKIER 

I  concur  in  the  opinion  delivered  by  Mr.  Justice  Nelson  on 
the  questions  discussed  by  him. 

I  also  concur  with  the  opinion  of  the  court  as  delivered  bv 
the  Chief  Justice,  that  the  act  of  Congress  of  6th  March,  1820, 
is  unconstitutional  and  void ;  and  that,  assuming  the  facts  as 
stated  in  the  opinion,  the  plaintiff  cannot  sue  as  a  citizen  of 
Missouri  in  the  courts  of  the  United  States.  But,  tiiat  the 
record  shows  a  prima  facie  case  of  jurisdiction,  requiring  the 
court  to  decide  all  the  questions  properly  arising  in  it;  and  as 
tiie  decision  of  the  pleas  in^  bar  shows  that  the  plaintiff  is  a 
slave,  and  therefore  not  entitled  to  sue  in  a  court  of  the  Uni- 
ted Stat^,  the  form  of  the  judgment  is.  of  littie  importance; 
for,  whether  the  jud^ent  be  SSirmed  or  dismissed  for  want 
of  jurisdiction,  it  is  mstified  by  the  decision  of  the  court,  and 
is  tne  same  in  effect  oetween  the  parties  to  the  suit. 

Mr.  Justice  DAIOEL. 

It  may  with  truth  be  affirmed,  that  since  the  establishment 
of  tiie  several  communities  now  constituting  the  States  of  thia 
Confederacy,  there  never  has  been  submitted  to  any  tribunal 
within  its  Imiits  (questions  surpassing  in  importance  those  now 
claiming  the  consideration  of  this  court  Lideed  it  is  difficult 
to  imagine,  in  connection  with  the  systems  of  polity  peculiar 
to  the  United  States,  a  conjuncture  of  graver  import  than  that 
must  be,  within  which  it  is  aimed  to  comprise,  and  to  control, 
not  only  the  faculties  and  practical  operation  appropriate  to 
the  American  Confederacy  as  such,  but  also  the  rights  and 
powers  of  its  separate  ana  indepenaent  members,  with  refer* 
ence  alike  to  their  intenfal  and  domestic  authority  and  inter- 
ests, and  the  relations  they  sustain  to  their  confederates. 

To  my  mind  it  is  evident,,  that  nothing  less  than  the  ambi- 
tious and  far-reaching  pretension^to  compass  these  objects  of 
vital  concern,  is  either  directly  essayed  or  necessarily  implied 
in  the  positions  attempted  in  {he  argument  for  the  plaintiff  in 
error. 

How  far  these  positions  have  any  foundthion  in  the  nature 
of  the  rights  and  relations  of  separate,  equal,  and  independent 
Qovcmments,  or  in  the  provisions  of  oiir  own  Federal  compact, 
or  the  laws  enacted  under  and  in  pursuance  of  the  authority 
of  that  compact,  will  be  presentiy  investigated. 

In  order  correctly  to  comprehend  the  tendency  and  force  of 
those  positions,  it  is  proper  here  succinctly  to  advert  to  the 
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ihctB  upon  which  the  questions  of  law  propounded  in  the  aign* 
xnent  haye  arisen. 

^is  was  an  action  of  trespass  ti  d  amuSj  instituted  in  Ihe 
Circnit  Court  of  the  United  States  for  the  district  of  Missouri, 
in  the  name  of  the  plaintiff  in  error,  a  negro  held  as  a  slave,  for 
the  recovery  of  freedom  for  himself,  his  wife,  and  two  children^ 
ci»onegroeB. 

To  the  declaration  in  this  case  the  defendant  below,  who  is 
also  the  defendimt  in  error,  pleaded  in  abatement  that  the 
teurt  could  not  take  cognisance  of  the  cause,  because  the 
plaintiff  was  not  a  citizen  of  the  State  of  Missouri,  as  averred 
m  the  declaration,  but  was  a  ne^  of  African  descent^  and  that 
his  ancestors,  were  of  pure  African  blood,  and  were  brought 
into  this  country  and  sold  as  Jiegro  dca^ea;  and  hence  it  follow- 
ed, from  the  second  section  of  the  third  article  of  the  Consti- 
tntion,  which  creates  the  judicial  power  of  the  United  States, 
witii  respect  to  controversies  between  citizens  of  different 
States,  that  the  Circmt  Court  could  not  take  oognisance  of  the 
actaont 

To  this  plea  in  abatement,  a  demurrer  having  been  inter- 
posed on  behalf  of  tiie  plaintiff,  it  was  sustained  oy  the  court. 
After  tiie  decirion  sustaining  the  demuirer,  the  defendant,  in 
pursuance,  of  a  previous  agreement  between  counsel,  and  with 
the  leave  of  the  court,  pl^ed  in  bar  of  the  action :  Ist^  not 
gwUy;  2dfy^  thai  thevlatnHffwas  a  nearo  dave^  ihe  hwfid 'proper^ 
of  the  d^enioaUy  ana  as  such  the  defendant  genJQy  kad  he  nande 
upon  Am,  and  Iherdjy  had  only  reetrcuned  Atm,  as  the  defendant  had 
a  rwht  to  do;  &%,  that  with  respect  to  the  wife  and^  daughiers  of  ihe 
jlamJtiWy  m  ihe  second  and  third  counts  of  the  dedaratian  mentioned^ 
the  defendant  had^  as  to  them,  only  aetea  in  the  same  manner^  ana 
in  virtue  of  the  same  legal  r^hL 

Issues  having  been  joined^  upon  the  above  pleas  in  bar,  the 
following  statement,  comprising  all  the  evidence  in  the  cause, 
was  agreed  upon  and  signed  by  the  counsel  of  the  respective 
parties,  viz: 

^*In  the  year  1884,  the  plaintiff  was  a  nesro  slave  belonging 
to  Doctor  Emerson,  who  was  a  surgeon  in  &e  army  of  the  u  m- 
ted  States.  In  that  year,  1884,  said  Dr.  Emerson  took  the 
ii^intiff  from  the  State  of  Missouri  to  the  military  post  at 
Hock  Island,  in  the  State  of  Illinois,  and  held  him  {here  as  a 
slave  until  the  month  of  April  or  May.  1886.  At  the  time  last 
mentioned,  said  Dr.  Emerson  removed  the  plaintiff  from  said 
military  post  at  Bock  Island  to  the  military  post  at  Fort  Snel- 
ling,  situate  on  the  west  bank  of  the  Mississippi  river,  in  the 
TerritoiT  known  as  Upper  Louisiana^  acquirea  oy  the  United 
States  01  France^  and  situate  north  of  the  latitude  of  thirty-six 
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degrees  thirtyminates  north,  and  north  of  the  State  of  AGb- 
sonrL  Said  JDr.  Emerson  held  the  plaintiff  in  slavery  at  said 
Fort  Snelling,  from  said  last-mentioned  date  until  the  year 
1888. 

*^In  the  year  1885,  Harriet,  who  Ib  named  in  the  second 
count  of  the  plaintiff's  declanttion,  was  th^  necro  slave  of 
Mqor  Taliaferro,  who  belonged  to  the  army  of  the  XJhited 
States.  In  that  year,  1885,  said^  Migor  Taliaferro  took  said 
Gurnet  to  said  Fort  Snelling,  a  military  post  situated  as  herein* 
before  stated,  and  kept  her  lliere  as  a  slave  until  the  year  1886, 
and  then  sola  and  delivered  her  as  a  slave  at  said  Fort  Snel- 
ling unto  the  said  Dr.  Emerson,  hereinbefore  named.  Said 
Dr.  Emerson  held  said  Harriet  in  slavery  at  said  Fort  Snelling 
until  the  year  1888. 

^^In  the  year  1886,  the  plaintiff  and  said  Harriet,  at  said 
Fort  Snelling,  with  the  consent  of  said  Dr.  Emerson,  who  llien 
claimed  to  be  their  master  and  owner,  intermarried,  and  took 
each  other  for  husband  and  wife.  Elijsa  and  Lizzie,  named  in 
the  third  count  of  the  plaintiff's  declaration,  are  the  fruit  of 
that  marriage.  Eliza  is  about  fourteen  years  old,  and  was  bom 
on  board  the  steamboat  Qipsey,  north  of  the  north  line  of  the 
State  of  Missouri,  and  upon  liie  river  Mississippi.  Lizzie  is 
about  seven  years  old,  ana  was  bom  in  the  State  of  Missouri^ 
at  a  military  post  called  Jefferson  barracks. 

<< Li  theyear  1838,  said  Dr.  Emerson  removed  the  plaintiff 
and  said  Harriet,  and  their  said  daughter  Eliza^  from  said  Fort 
Snelling  to  the  State  of  Missouri,  uniere  they  nave  ever  since 
resided. 

^*  Before  the  commencement  of  this  suit,  said  Dr.  Emerson 
sold  and  conveyed  the  plaintiff)  said  Harriet,  Eliza,  and  Lizzie, 
to  the  defendant,  as  slaves,  and  the  defendant  has  ever  since 
claimed  to  hold  th^m  and  each  of  them  as  slaves. 

^'At  the  times  mentioned  in  tiie  plaintiff's  declaration,  the 
defendant,  claiming  to  be  owner  as  aforesaid,  laid  his  hands 
upon  said  plaintiff,  Harriet,  Eliza,  and  Lizzie,  and  imprisoned 
them,  doing  iu  this  respect,  however,  no  more  than  what 
he  might  lawfully  do  if  they  wore  of  right  his  slaves  at  such 
times. 

« Further  proof  may  be  given  on  the  trial  for  either  party. 

"R  M.  FiBU),  for  PUdntiff. 
^'H.  A.  Garland,  for  DqendanL 

'^It  is  agreed  that  Drcd  Scott  brought  suit  for  his  freedom 
in  the  Circuit  Court  of  St  Louis  county ;  that  there  was  a  ver- 
dict and  judgment  in  his  &vor;  that  on  a  writ  of  error  to  the 
Supreme  Court,  the  judgment  below  was  reversed,  and  the 
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cause  remancled  to  fhe  OircQit  Court,  wh^re  it  has  been  eon- 
tinued  to  await  the  decision  of  this  case. 

"  Oarlakd,  for  D^cndaM.*^ 

Upon  the  aforegoing  agreed  ftcts,  the  plaintiff  prayed  the 
court  to  instruct  the  jury  uiat  they^  ought  to  find  for  the  plain- 
t^  and  upon  the  rransal  of  the  instruction  thus  prayed  for, 
the  plaintiff  excepted  to  the  court's  opinion.  The  court  then, 
upon  the  prayer  of  the  defendant,  instructed  the  jury,  that 
upon  the  mcts  of  this  case  agreed  as  above,  the  law  was  with 
tiie  defendant  To  this  opinion,  also^  the  plaintiff's  counsel 
excepted,  ar  he  did  to  the  opinion  of  the  court  denying  to  the 
plaintiff  a  new  trial  after  the  yerdict  of  the  jury  in  myor  of  the 
oefendant. 

The  question  first  in  oipder  presented  by  the  record  in  this 
cause,  is  that  which  arises  upon  the  j)Iea  in  abatement,  and  the 
denluirer  to  thatplea;  ana  upon  this  question  it  is  my  opin- 
i<«  that  the  demurrer  should  haye  been  oyerruled,  and  the  plea 
sustained. 

On  behalf  of  the  plaintiff  it^haa  been  urged,  ttuct  by  the  pleas 
interposed  in  bar  of  a  recovery  in  the  court  below,  (which  pleai^ 
both  in  fietct  and  in  law  are  essentially  the  same  With  the  ob- 
jections averred  in  abatement,)  the  defence  in  abatement  has 
been  displaced  or  waived ;  that  it  eould  therefore  no  longer  be 
relied  on  in  the  Circuit  Cbut,  and  cannot  claim  the  consider- 
ation of  this  court  in  reviewing  this  cause. .  This  position  is 
regarded  as  wholly  untenable.  On  the  contrary,  it  would  seem 
to  follow  conclusively  froin  the  peculiar  character  of  the  courts 
of  the  United  States^  as  organized  under  the  Constitution  and 
the  statutes,  and  as  aefined  by  numerous  and  unvarying  acyu- 
dications  from  this  bench,  that  there  is  not  one  of  those  courts 
whose  jurisdictioh  and  powers  can  b^  deduced  from  mere  cus- 
tom cff  tradition ;  not  one,  whose  jurisdiction  and  powers  must 
not  be  traced  palpably  to,  and  mvested  exclusively  by,  the 
Constitution  and  statutes  of  the  ITnited  States ;  not  one  that 
is  not  bound,  therefore,  at  all  times,  and  at  all  stages  of  its  pro- 
ce^ings,  to  look  to  and  to  regard,  the  special  and  declared 
extent  and  bounds  of  \h  commission  and  authority.  There  is 
no  such  tribunal  of  the  United  States  as  a  court  of  generai 
jvrMistionj  in  the  sense  in  which  that  phrase  is  applied  to  the 
superior  courts  under  the  common  law;  and  even  with 
respect  to  the  courts  existing  under  that  system,  it  is  a  well- 
settled  principle,  that  consent  can  never  give  jurisdiction. 
.  The  principles  above  stated,  and  the  consequences  regularlT 
deducible  from  them^have^  as  already  remarked,  been  repeat- 
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edly  and  unvaryinglj^  ]^roponnded  from  this  bench.    Beginning 
wiu  the  earliest  decisions  of  this  court,  we  have  the  cases  of 


Bingham^  r.  Cabot  et  al.^  (8  Dallas,  882;)  Turner  v.  Eurille. 
(4  I&llas,  7 ;)  Abercrombie  v.  Dupuis  et  al.,  (1  Cranch,  848 ;) 
wood  V.  Wagnon,  72  Cranch,  9;j  The  United  States  v.  The 
brig  Union  et  al.,  (4  Cranch,  2l6;)  Sullivan  v.  The  Fulton 
Steamboat  Company,  (6  Wheaton,  450;)  Motlan  et  al.  v. 
Torrence,  (9  Wheaton,  d87  ;)  Brown  r.  Keene,  (8  Peters,  112,) 
and  Jacbon  v.  Ashton,  (8  Peters,  148  ;)^  ruling,  in  uniform 
and  unbroken  current,  the  doctrine  that  it  is  essential  to  the 
jurisdiction  of  the  courts  of  the  United  States,  that  the  lacts 
upon  which  it  is  founded  should  appear  upon  the  record. 
Nay,  to  such  an  extent  and  so  inflexibly  has  this  requisite  to 
the  jurisdiction  been  enforced,  that  in  the  case  of  Capron  v. 
Van  Noorden,  (2  Cranch,  126,)  it  is  declared,  that  the  plaintiff 
in  this  court  may  assign  for  «rror  his  own  omission  in  the 
pleadings  in  the  court  below,  where  they  go  to  the  jurisdiction. 
This  doctrine  has  been,  if  possible,  more  strikinfi^ly  illustrated 
in  a  later  decision,  the  case  of  The  State  of  Rhode  Island  v. 
The  State  of  Massachusetts,  in  the  12th  of  Peters. 

Li  this  case,  on  page  718  of  the  volume,  this  court,  witb 
reference  to  a  motion  to  dismiss  the  cause/or  loani  of  jwrisdietkn^ 
have  said:  ^^However  late  this  objection  has  been  made^  jor  may  be 
madej  in  any  cause  in  an  inferior  or  am>eOaie  court  of  (he  United 
States^  it  must  be  considered  and  decided  before  any  court  can 
move  one  figirther  step  in  the  cause,  as  any  movement  is 
necessarily  to  exercise  the  jurisdiction.  Jurisdiction  is  the 
power  to  hear  and  determine  the  subject-matter  in  controversy 
oetweenthe  parties  to  a  suit;  to  abjudicate  or  exercise  any 
judicial  power  over  them.  The  question  is,  whether  on  the 
case  before  the  court  their  action  is  judicial  or  extrarjudicial; 
with  or  without  the  authority  of  law  to  render  a  judgment  or 
decree  upon  the  rights  of  the  litigant  parties.  A  motion  to  dis- 
miss a  cause  pending  in  the  courts  of  the  United  States,  is  not 
analogous  to  a  plea  to  the  jurisdiction  of  a  court  of  common 
law  or  equitv  in  England;  there,  the  superior  courts  have  a 
general  jurisdiction  over  all  persons  within  the  realm,  and  all 
causes  of  action  between  them.  It  depends  on  the  subject- 
matter,  whether  the  jurisdiction  shall  be  exercised  by  a  court 
of  law  or  equity;  but  that  court  to  which  it  appropriately 
belongs  can  act  judicially  upon  the  party  and  the  subject  of 
the  suit,  unless  it  shall  be  made  apparent  to  the  court  that  the 
judicial  determination  of  the  case  has  been  withdrawn*  from 
the  court  of  general  jurisdiction  to  an  inferior  and  limited  one. 
It  is  a  necessary  presumption  that  the  court  of  general 
jurisdiction  can  act  upon  the  given  case,  when  nothing  to  the 
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contrary  appears;  hence  has  arisen  the  rale  that  the  pariy 
claiminfi;  an  exemption  from  its  process  must  set  out  tiie 
reason  oy  a  special  plea  in  abatement,  and  show  that  some 
inferior  court  of  law  or  equity  has  the  exclusive  cognizance  of 
the  case,  otherwise  the  superior  court  must  proceed  in  virtue 
of  its  general  jurisdiction.  A  motion  to  dismiss,  therefore, 
cannot  be  entertained,  as  it  does  not  disclose  a  case  of 
teception ;  and  if  a  plea  in  abatement  is  put  in,  it  must  not 
only  make  out  the  exception,  but  point  to  tne  particular  court 
to  which  the  case  belongs.  There  are  other  classes  of  cases 
where  the  objection  to  the  jurisdiction  is  of  a  different  nature, 
as  on  a  bill  in  chancery,  that  the  subject-matter  is  cognizable 
only  by  the  Eing  in  Council,  or  that  the  parties  defendant 
cannot  be  1t)rought  before  any  municipal  court  on  account  of 
their  sovereign  ^aracter  or  tne  nature  of  the  controversy ;  or 
to  the  very  common  ^ases  which  present  the  question,  whether 
the  cause  belong  to  a  court  of  law  or  equity.  ,To  such  cases, 
a  ^lea  in  abatement  would  not  be  applicable,  because  the 
plamtiff  could  not  sue  in  an  inferior  court  The  objection 
goes  to  a  denial  of  any  ji^sdicftion  of  a  municipal  court  in  the 
one  class  of  cases,  ana  to  the  jurisdiction  of  any  court  of 
equity  or  of  law  in  the  other,  on  which  last  the  court  decides 
accoraing  to  its  discretion.  ^ 

^^Aa  objection  to  iurisdiction  on  the  ground  of  exemption 
from  the  process  of  ^the  court  in  which  the  suit  is  brought,  or 
the  manner  in  which  a  defendant  is  brought  into  it,  is  waived 
by  appearance  and  pleading  to  issue ;  but  when  the  objection 
goes  to  tbe  power  of  the  court  over  the  parties  or  the  subject- 
matter,  the  defeudant  need  not,  for  he  cannot,  give  the  plaintiff 
a  better  writ.  Wher^  an  inferior  court  can  have  no  junsdiction 
of  a  case  of  law  or  equity,  the  ground  of  obiection  is  not  taken 
by  plea  in  abatement,  as  an  exception  of  tne  given  case  .from 
tne  otherwise  general  jurisdiction  of  the  cou^;  appearance 
does  not  cure  the  defect  of  judicial  power,  and  it  maybe  relied 
on  by  plea,  answer,  demurrer,  or  at  the  trial  or  hearing.  As  a 
denial  of  purisdiction  over  the  subjectrmatt^r  .of  a  suit  between 
parties  within  the  realm,  over  which  and  whom  the  court  has 
power  to  act,  canixot  be  successful  in  an  English  court«of  gen- 
eral jurisdiction,  a  motion  like  the  jpresent  could  not  be  sus- 
tained consistentiy  with  the  principles  of  its  constitution. 
SiU  <u  this  court  isixneof  limited  am  special  original  jurisdiction^  its 
action  must  be  confined  to  the  particular  cases,  controversies, 
and  parties,  over  which  the  Constitution  and  laws  have  author- 
ized it  to  act;  any  proceeding  without  the  limits  prescribed  is 
coram  rum  judice^  and  its  action  a  nullity.  And  whether  the 
want  or  excess  of  power  is  objected  by  a  party,  or  is  apparent 
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to  the  coQrty  it  most  surcease  its  action  or  proceed  eztrarjudi- 
dally." 

In  the  constructing  of  pleadings  either  in*  abatement  or  in 
bar,  every  fiict  or  position  constituting  a  portion  of  the  public 
law,  or  of  known  or  general  histoiy,  is  necessarily  implied. 
Such  £etct  or  position  need  not  be  specially  averred  and  set 
forth ;  it  is  wnat  the  world  at  large  and  every  individual  are 
presumed  to  know — ^nay,  are  bound  to  know  and  to  be  gov- 
erned by. 

If,  on  the  other  hand,  there  exist  tBicta  or  drcumstances  by 
which  a  particular  case  would  be  withdrawn  or  exempted  from 
the  influence  of  public  law  or  necessary  historical  knowledge 
such  fieicts  and  circumstances  form  an  exception  to  the  general 
principle,  and  these  must  be  specially  set  forth  and  estahUshed 
Dy  those  who  would  avail  themselves  of  such  exception. 

Now,  the  following  are  truths  which  a  knowledge  of  the 
history  of  the  world,  and  particularly  of  that  of  our  own  coun- 
tiy,  compels  us  to  know — ^that  the  Afiican  negro  race  never 
have  been  acbiowledged  as  belonging  to  the  fiunily  of  nations; 
that  as  amongst  them  there  never  has  been  known  or  recog- 
nised by  the  inhabitants  of  other  countries  anytiiing  narfai^ng 
of  the  character  of  nationality,  or  civil  or  political  polity ;  that 
this  race  has  been  by  all  the  nations  of  Europe  regarded  as 
subjects  of  capture  or  purchase ;  as  subjects  of  dommerce  or 
tnmc ;  and  that  the  introduction  of  that  race  into  everv  section 
of  this  country  was  not  as  members  of  civil  or  political  society, 
but  as  slaves,  as  property  in  the  strictest  sense  of  the  term. 

In  the  plea  in  abatement,  the  character  or  capacity  of  citizen 
on  the  part  of  the  plaintiff  is  denied;  and  the  causes  whidi 
show  the  absence  of  that  character  or  capacity  are  set  forth  by 
averment.  The  verity  of  those  causes,  accorcling  to  the  settled 
rules  of  pleading,  beine  admitted  b^  the  demurrer,  it  only  re- 
mained &r  the  Circuit  Court  to  decide  upon  their  lefi^  suffi- 
ciency to  abate  the  plaintiff's  action.  And  it  now  oecomes 
the  province  of  this  court  to  determine  whether  the  plaintiff 
below,  (and  in  error  here,)  admitted  to  be  a  nearo  of  African 
descent,  whose  ancestors  were  of  pure  African  blood,  and  were 
brought  into  this  country  andi  sold  as  negro  slaves — such  bein^ 
his  siatuSj  and  such  the  circumstances  surrounding  his  posi- 
tiouj— whether  he  can,  by  correct  lejgal  induction  from  that 
status  and  those  circumstances,  be  cfothed  with  the  character 
and  capacities  of  a  citizen  of  the  State  of  Missouri? 

It  may  be  assumed  .as  a  postulate,  that  to  a  slave,  aa  such, 
there  appertains  and  can  appertain  no  relation,  dvil  or  politi- 
cal, wim  tlie  State  or  the  GR^vemment  He  is  himself  strictiy 
prcpertyf  to  be  used  in  subserviency  to  the  interests,  the  con- 
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▼enienoe,  pr  the  will,  of  his  owner ;  and  to  Buppoee,  with  reepeet 
to  the  former,  the  existence  of  any  privile^  or  disaretion,  or 
of  any  obliffation  to  others  inoompatil>le  with  the  magisterial 
rights  just  aefined,  would  be  by  implication,  if  not  directly,  to 
deny  tne  relation  of  master  and  slave,  since  none  can  possess 
and  eiyoY,  as  his  own,  that  which  another  has  a  paramount 
right  ana  power  to  withhold.  Hence  it  follows,  necessarily, 
tlutt  a  slave,  the  peeuUum^  or  property  of  a  master,  and  possess- 
ing within  himself  no  civil  nor  political  rights  or  capacities, 
cannot  be  a  citizxn.  For  who,  it  may  be  asked,  is  a  citizen  ? 
What  do  the  character  and  status  of  citizen  import?  Without 
fear  of  contradiction,  it  does  not  import  the  condition  of  being 
I>rivate  property,  the  subject  of  individual  power  and  owner- 
ship. Upon  a  principle  of  etymology  alone,  the  term  eitizeny 
as  derived  from  cioUas^  conveys  the  ideas  of  connection  or 
identification  with  the  State  or  Government,  and  a  participa- 
tion of  its  functions.  But  beyond  this,  there  is  not,  it  is  be- 
lieved, to  be  fi>und,  in  the  theories  of  writers  on  Gk>vernment, 
or  in  any  actual  experiment  heretofore  tried,  an  exposition  of 
the  term  citizen^  which  has  not  been  understood  as  conferring 
the  actual  possession  and  ei\ioymen^  or  the  perfect  ri^ht  of 
acquisition  and  enjoyment,  of  an  entire  equality  of  privileges, 
oiidl  andpoUtical. 

Thus  vattel,  in  the  preliminary  chapter  to  his  Treatise  on 
the  Law  of  Nations,,  says:  ^^  Nations  or  States  are  bodies  poli- 
tic; societies  of  men  united  together  for  the  purj^ose  of  pro- 
moting their  mutual  safety  and  Mvantage,  by  the  joint  em>rts 
of  their  mutual  strength.  Such  a  society  has  her  affidrs  and 
her  interests ;  she  delioerates  and  takes  resolutions  m  common; 
thus  becoming  a  moral  person,  who  possesses  an  understand- 
ing and  a  will  peculiar  to  hersel£"  Again,  in  the  first  chap- 
ter of-  the  first  book  of  the  Treatise  just  quoted,  the  same 
writer,  after  repeatipg  his.  definition  of  a  State,  proceeds  to 
remark,  that,  "from  the  very  design  that  induces  a  number 
of  men  to  form- a  society,  which  has  its  common  interests  and 
which  is  to  act  in  concert,  it  is  necessary  that  there  should  be 
established  a  public  authority,  to  order  and  direct  what  is  to 
be  done  by  each,  in  relation  to  the  end  of  the  association. 
This  political  authority  is/the  soverdgniy.'*  Again  this  writer 
remarKs;  "The  authority  of  off  over  each  member  essentially 
belongs  to  the  bod^  politic  pr  the  State." 

By  this  same  writer  it  is  also  said:  "The  citizens  are  the 
members  of  the  civil  society ;  bound  to  this  society  by  certain 
duties,  and  subject  to  its  authority;  they  eauo&y  participate  in 
its  advantajges.  The  natives,  or  natural-bom  citizens,  are 
those  bom  m  the  country,  of  parents  who  are  citizens.  As  so- 
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ciety  cannot  perpetuate  itself  otherwise  than  by  the  children 
of  ue  citizens,  those  children  naturally  follow  the  condition 
of  their  parents,  and  succeed  to  all  their  rights."  Again:  ^^I 
sar,  to  he  of  the  ecfimtry^  it  is  necessary  to' m  bom  of  a  person 
who  is  a  citizen;  for  if  he  be  bom  there  of  a  foreigner,  it  will 
be  only  the  place  of  his  birih^  and  not  his  ccfwntry.  The  inhab- 
itants, as  distinguished  from  citizens,  are  foreimers  who  are 
permitted  to  settle  and  stay  in  the  country.*'  (vattel,  Book  1, 
cap.  19,  p.  101.) 

Prom  the  views  here  expressed,  and  they  seem  to  be  unex- 
ceptionable, it  must  follow,  that  with  the  davtj  with  one  devoid 
of  rights  or  capacities,  cwd  orpoUticalj  there  could  be  no  pact; 
that  one  thus  situated  could  be  no  p&rtv  to,  or  actor  in,  the 
association  of  those  possessing  free  wiU,  power,  discretion. 
He  could  form  no  part  of  the  design,  no  constituent  ingredient 
or  portion  of  a  society  based  upon  cammcnj  that  is,  upon  equal 
interests  and  powers.  He  could  not  at  the  same  time  be  the 
sovereign  and  the  slave. 

But  it  has  been  insisted,  in  argument,  that  the  emancipation 
of  a  slave,  effected  either  by  the  direct  act  and  assent  of  the 
master,  or  by  causes  operating  in  contravention  of  his  will, 
produces  a  change  in  the  8(atu8  or  capacities  of  the  slave,  such 
as  will  transform  him  from  a  mere  subject  of  property,  into  a 
being  possessing  a  social,  civil,  and  political  equali^  with  a 
citizen.  In  other  words,  will  make  him  a  citizen  of  the  State 
within  which  he  was,  previously  to  his  emancipation,  a  slave. 

It  is  difficult  to  conceive  by  what  magic  the  mere  surcease  or 
renunciation  of  an  interest  in  a  su^ect  of  properfyj  by  an  indi- 
vidual possessing  that  interest,  can  alter  the  essential  character 
of  that  prq[>erty  with  respect  to  persons  or  communities  un- 
connected with  such  renunciation. ,  Can  it  be  pretended  that 
an  individual  in  any  State,  bv  his  single  act,  though  volun- 
tarily or  desienedly  performea,  yet  without  the  co-operation 
or  warrant  of  the  Oovernment,  perhaps  in  opposition  to  its 

Slie^  or  its  guaranties,'  can  create  a  dtizen  of  that  State? 
uch  more  emphaticallv  may  it  be  asked,  how  such  a  result 
could  be  accomplished  by  means  wholly  extraneous,  and  en- 
tirely foreign  to  the  Oovernment  of  the  State  ?  The  argument 
,thus  urged  must  lead  to  these  extraordinary  conclusions.  It 
is  regaraed  at  once  as  wholly  untenable,  and  as  unsustained 
by  the  direct  authority  or  by  the  analogies  of  histonr. 

The  institution  of  slavery,  as  it  exists  and  has  existed  from 
the  period  of  its  introduction  into  the  United  States,  though 
more  humai^e  and  mitigated  in  character  than  was  the  same 
institution,  either  under  the  republic  or  the  empire  of  Borne, 
bears,  both  in  its  tenure  and  in  the  sixnplicity  incident  to  the 
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mode  of  its  exercifiOy  a  closer  resemblance  to  Soman  slavery 
fhan  it  does  to  the  condition  of  viUanagej  as  it  formerly  ensted 
in  Epgland,  Connected  with  the  latter,  there  were  pecnliari- 
tiee,  from  custom  or  positive  renilation,  which  varied  it  ntiateri* 
alljr  fron^  the  slavery^  of  the  itomans,  or  from  slavery  at  any 
period  within  the  United  States. 

But  with  regard  to  slavery  amonnt  the  Romans^  it  is  bj  no 
means  trae  that  emancipation,  either  during  the  republic  or 
the  empire,  conferred,  by  the  act  itself  or  implied,  the  8taiu3  or 
the  rights  of  citizenship. 

The  proud  title  of  Koman  citizen,  with  the  immunities  and 
rights  incident  thereto,  and  as  contradistinguiflhed  alike  from 
the^condition  of  conquered  subjects  or  of  tiie  lower  grades  of 
native  domestic  residents,  was  maintained  throughout  the  du- 
ration of  the  republic,  and  until  a  late  period  m  the  eastern 
empire,  and  at  last  was  in  ^ect  destroyed  less  bv  an  elevation 
of  the  inferior  classes  than  by  the  degradation  of  the  free,  and 
the^  previous  possessors  of  rights  and  immunities  civil  and 
political,  to  the  indiscriminate  abasement  incident  to  absolute 
and  simple  despotism* 

Bv  the  learned  and  elegant  historian  of  the  Decline  and  Fall 
of  the  Soman  Empire,  we  are  told  that  "  In  the  decline  of  the 
Soman  empire,  ihe  proud  distinctions  of  the  republic  were 
gradually  jabolished ;  and  the  reason  or  instinct  of  Justinian 
completed  the  simple  form  of  an  absolute  monarchy.  The 
emperor  could  not  eradicate  the  popular  reverence  which 
always  waits  on  the  possession  of  nereditarv  wealth  or  the 
ZD^emory  of  &mous  luicestors.  He  delighted  to  honor  with 
titles  and  emoluments  his  generals,  magistrates,  and  senators, 
and  his  precarious  indulgence  communicated  some  rays  of 
their  fflory  to  t^eif  wives  and  children.  But  in  the  eve  of  the 
law  afi  Soman  citizens  were  eoual,  and  all  subjects  of  the  em- 
pire were  citizens  of  Some.  That  inestimably  character  was 
degraded  to  an  obsolete  and  empty  name.  The  voice  of  a 
Soman  could  no  longer  enact  his  laws,  or  create  the  annual 
ministers  of  his  powers ;  his  constitutional  rights  mi^ht  have 
checked  the  arbitrary  will  of  a  master;  and  the  bold  adven- 
turer from  Germany  or  Arabia  was  admitted  with  equal  favor 
to  the  dvil  and  military  command  which  the  eiiizen  alone  had 
been  once  entitled  to  assume  over  the  conquests  of  his  fitthers. 
The  first  Csesars'had  scrupulously  guardea  the  distinction  of 
inaemums  and  servile  birtii,  which  was  decided  by  the  condition 
of  the  mother,  ^e  slaves  who  were  liberated  by  a  ^enerouB 
master  immediately  entered  into  the  middle  class  of  Soertmi  or 
freedmen ;  but  they  could  never  be  enfranchised  from  the  du- 
ties of  obedience  and  gratitude;  whatever  were  the  fruits  of 
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their  industry,  their  patron  and  his  fBoniljr  inherited  the  third 
part  or  even  the  whole  of  their  fortune,  if  they  died  without 
children  and  without  a  testament  Justinian  respected  the 
riffhts  of  patronSy  but  his  indulgence  removed  th$  badge  of 
disgrace  from  the  two  inferior  orders  of  freedmen ;  whoever 
ceased  to  be  a  slave,  obtained  without  reserve  or  delay  the  sta- 
tion of  a  citizen ;  and  at  length  the  dimity  of  an  ingenuous 
birth  woe  creakd  or  supposed  by  the  omnipotence  of  the  empe- 
ror."* 

The  above  account  of  slaverj^  and  its  modifications  will  be 
found  in  strictest  conformity  with  the  Institutes  of  Justinian* 
Thus,  book  Ist,  titie  8d,  it  is  said:  ^^The  first  general  division 
of  persons  in  respect  to  tiieir  rights  is  into  freemen  and  slaves." 
The  same  title,  sec.  4th:  "Slaves  are  bom  such,  or  become  so. 
Thev  are  bom  such  of  bondwomen;  thev  become  so  either  by 
the  law  of  naticmSy  as  by  capture,  or  by  the  civil  law.  Section 
5th:  "In  the  condition  of  slaves  there  is  no  diversity;  but 
among  free  persons  there  are  many.  Thus  some  are  mgenui  or 
freemen,  others  UberUm  or  freedmen." 

Tit  4th.  De  Inosnuis. — "  A  freeman  is  one  who  is  bom  free 
by  being  bom  in  matrimony,  of  parents  who  both  are  free,  or 
both  freed ;  or  of  parents  one  free  and  the  other  freed.  But 
one  bom  of  a  free  mother,  although  the  fitther  be  a  slave  or 
unknown,  is  free." 

Tit.  5th.  Db  Libbrtinis. — "  Freedmen  are  those  who  have 
been  manumitted  from  just  servitude." 

Section  third  of  the  same  title  states  tiiat  "freedmen  were 
formerly  distinguished  by  a  threefold  division."  But  the  em- 
peror proceeds  io  say:  "Our  pietjf  leading  us  to  reduce  all 
things  into  a  better  state,  we  have  amended  our  laws,  and  re- 
established the  ancient  usage ;  for  anciently  liberty  was  simple 
and  undivided — that  is,  was  conferred  upon  the  slave  as  nis 
mitnumittor  possessed  it,  admitting  this  sinele  difference,  that 
the  person  manumitted  became  onlv  a  freeamanj  although  his 
manumittor  was  9k  free  man."  And  he  further  declares:  "We 
have  made  all  freed  men  in  general  become  citizens  of  Rome, 
regarding  neither  the  a^e  (h  the  manumitted,  nor  the  manu- 
mittor, nor  the  ancient  forms  of  manumission.  We  have  also 
introduced  many  new  methods  by  which  slaves  may  become 
Roman  citizens." 

By  the  references  above  given  it  is  shown,  from  the  nature 
and  objects  of  civil  and  political  associations,  and  upon^  tlie 
direct  authority  of  history,  that  citizenship  was  not  conferred 

*  Vide  Gibbont'i  Decline  and  FaU  of  the  Roman  Kmplre.  London  edition  of 
1S36|  Tol.  8d,  chap.  44,  p.  183. 
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by  the  simple  £stct  of  emancipation,  bat  that  such  a  result  was 
deduced  therefix)m  in  violation  of  the  fundamental  principles 
of  free  political  association ;  by  the  exertion  of  despotic  will  to 
establish,  under  a  false  and  misapplied  denomination,  one  equal 
and  universal  slavery ;  and  to  effect  this  result  required  the  ex- 
ertions of  absolute  power— of  a.  power  botii  in  tiieoiy  and  prac- 
tice, being  in  its  most  plenary  acceptation  the  sovbksioktt, 
THB  State  itselv — ^it  could  not  be  produced  by  a  less  or  in- 
ferior authority,  much  les^  by  the  will  or  the  act  of  one  who, 
with  reference  to  civil  and  political  rights,  was  himself  a  slave. 
The  master  might  abdicate  or  abandon  his  interest  or  owner- 
ship in  his  property,  but  his  act  would  be  a  mere  abandon- 
ment It  seems  to  involve  an  absurdity  to  impute  to  it  the 
investiture  of  rights  which  the  sovereignty  alone  had  power  to 
impart.  There  is  not  perhaps  a  community  in  which  slavery 
is  recognised,  in  which  the  power  of  emancipation  and  the 
modes  of  its  exercise  are  not  regulated  by  law — that  is,  by  th^ 
sovereign  authority ;  and  none  can  fail  to  comprehend  the  ne- 
cessity for  such  regulation,  for  the  preservation  of  order,  and 
even  of  political  and  social  existence. 

By  the  argument  for  the  plaintiff  in  error,  a  power  equally 
despotic  is  vested  in  everv  member  of  the  association,  and  the 
most  obscure  or  unwortny  individual  it  comprises  may  arbi- 
trarily invade  and  derange  its  most  deliberate  and  solemn  ordi- 
nances. At  assumptions  anomalous  as  these,  so  fraught  with 
mischief  and  ruin,  the  mind  at  once  is  revolted,  and  goes  di- 
rectiy  to  the  conclusions,  that  to  change  or  to  abolish  a  fundxt- 
mental  principle  of  the  society,  must  be  the  act  of  the  society 
itself— of  the  sovereignty/ ;  and  that  none  other  can  admit  to  a 
participation  of  that  high  attribute.  It  may  farther  expose  the 
character  of  the  argument  urged  for  the  plaintiff,  to  point  out 
some  of  the  revolting  consequences  whicn  it  would  autiiorize. 
If  that  arjgument  possesses  any  integritv,  it  asserts  tbe  power 
in  any  citizen,  or  qtiasi  citizen,  or  a  resident  foreigner  of  any 
one  of  the  States,  from  a  motive  either  of  corruption  or  caprice, 
not  only  to  infract  the  inherent  and  necessaiv  authority  or  such 
State,  but  also  materially  to  interfere  with  the  organization  of 
the  Federal  Oovemment,  and  with  the  authority  of  the  sepa- 
rate and  independent  States.  He  may  emancipate  his  negro 
slave,  by  whicn  process  he  first  transforms  that  slave  into  a 
citizen  of  his  own  State ;  he  may  next,  under  color  of  article 
fourth,  section  second,  of  the  Constitution  of  the  United  States, 
obtrude  him,  and  on  terms  of  civil  and  political  equality,  upon 
any  and  every  S^te  in  this  Union,  in  defiance  of  all  regula- 
tions of  necessity  or  policy,  ordafned  by  those  States  for  their 
internal  happiness  or  safety.  Nay,  more :  this  manujnitted  slave 
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may,  by  a  proceeding  Bprinring  from  the  will  or  act  of  his  mas* 
ter  alone,  be  mixed  up  wiw  the  institutions  of  the  Federal 
Goyemment,  to  which  he  is  not  a  party,  and  in  opposition  to 
the  laws  of  that  Government  whicn,  in  authorizing  the  ezten- 
•ion  bynataralixation  of  the  rights  and  immunities  of  citizens 
of  the  United  States  to  those  not  originally  parties  to  the  Fed- 
eral compact,  have  restricted  that  boon  to  free  tchiie  atims  alime. 
If  the  rights  and  immunities  connected  with  or  practiced  un- 
der the  institutions  of  the  United  States  can  by  any  indirec- 
tion be  claimed  or  deduced  from  sources  or  modes  other  than 
the  Constitution  and  laws  of  the  United  States,  it  follows  that 
the  power  of  naturalization  vested  in  Congress  is  not  exclu- 
sive—that it  has  m  effect  no  existence,  but  is  repealed  or  abro- 
gated. 

But  it  has  been  strangely  contended  that  the  jurisdiction  of 
the  Circuit  Court  mi^ht  be  maintained  upon  the  ground  that 
the  plaintiff  was  a  reaideni  of  Missouri,  and  that,  for  tiie  purpose 
of  vesting  tiie  court  with  jurisdiction  over  the  parties,  resiaenee 
witUn  the  State  was  sufficient. 

The  first,  and  to  my  mind  a  conclusive  reply  to  this  singular 
argument  is  presented  in  the  fact,  that  the  language  of  ti^e 
Constitution  restricts  the  jurisdiction  of  the  courts  to  cases  in 
whidi  the  parties  shall  be  citizens^  and  is  entirely  silent  with 
respect  to  residence.  A  second  answer  to  this  strange  and 
latitudinous  notion  ^  is,  that  it  so  fiu*  stultifies  the  sagef  by 
whom  the  Constitution  was  framed,  as  to  impute  to  them  io^ 
norance  of  the  material  distinction  existin j^  between  eitizenshp 
and  mere  residence  or  domicU^  and  of  the  well-known  &ctB^  that 
a  person  confessedly  tax  dUen  may  be  permitted  to  reside  in  m 
country  in  which  he  can  possess  no  civil  or  political  rij^ts,  or 
of  which  he  is  neither  a  citizen  nor  subject;  and  that  for  cetteih 
purposes  a  man  may  have  a  domicU  in  different  countries,  in  no 
Qpe  of  which  be  is  an  actual  personal  resident 

The  correct  conclusions  upon  the  question  here  considered 
would  seem  to  be  these : 

That  in  the  establishment  of  the  several  communities  now- 
the  States  of  this  Union,  and  in  the  formation  of  the  Federal 
Government,  the  African  was  not  deemed  politically  a  person. 
He  was  regarded  and  owned  in  every  State  in  the  Union,  aa 
property  merely,  and  as  such  was  not  and  could  not  be  a  par^ 
or  an  actor,  much  less  a  peer  in  any  comMct  or  form  of  gov- 
ernment established  by  the  States  or  the  United  Gftates.  That 
ii^  since  the  adoption  of  the  State  Governments,  he  has  been  or 
could  have  been  elevated  to  the  possession  of  political  righta 
or  powers,  this  result  could  have  oeen  efi%«ted  Dv  no  authori* 
ty  less  potent  than  that  of  the  sovereignty— 4he^  State— exert- 
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ed  to  that  end,  either  in  the  fonn  of  le^Iation,  or  in  some 
other  mode  of  operation.  It  could  certainly  never  have  beeh 
accomplished  by  the  will  of  an  individual  operating  independ- 
.  ently  of  the  sovereign  power,  and  even  contravening  ana  con- 
trolung^  that  power.  That  so  feur  as  rights  and  immunities  ap* 
pertaining  to  citizens  have  been  defined  and- secured  by  the 
Constitution  and  laws  of  the  United  States,  the  African  race 
is  not  and  never  was  recomised  either  by  the  language  or  pur- 
poses of  the  former ;  and  it  has  been  expressly  ezdudea  by 
every  act  of  Congress  providing  for  the  creation  of  citizens  by 
ruitwralizationj  these  laws,  as  has  already  been  remarked,  being 
restricted  to  free  white  aliens  exclusively. 

But  it  is  evident  that,  after  the  formation  of  the  Federal  Gk>v* 
emment  by  the  adoption  of  ^the  Constitution,  the  highest  ex- 
ertion of  State  power  would  be  incompetent  to  bestow  a  char- 
acter or  status  created  by  the  Constitution,  or  conferred  in 
virtue  of  its  authority  onl  v.  Upgn  those,  therefore,  who  were 
not  originallv  parties  to  the  Feaeral  compact,  or  who  are  not 
lidmittM  ana  adopted  as  parties  thereto,  m  the  mode  prescrib- 
ed by  its  paramount  authority,  no  State  could  have  power  to 
bestow  the  character  or  the  rights  and  privileges  exclusively 
reserved  by  the  States  for  the  action  of  the  Federal  Gk>vem- 
rment  by  that  compact. 

The  States,  in  tne  exercise  of  their  political  power,  miffht, 
with  reference  to  their  peculiar  Gk>vemment  ana  iurisdictioti, 
jgaaranty  the  rights  or  i>er8on  and  property,  and  the  em<>y- 
isEMnt  of  civil  and  political  privileges,  to  those  whom  mey 
sboidd  be  disposed  to  make  the  objects  of  their  bounty ;  but 
4hfiy  could  not  reclaim  or  exert  the  powers  which  thevl^ad 
^irested' exclusively  in  the  Government  of  the  United  States. 
ThBj  could  not  add  to  or  change  in  anv  respect  the  class  of 
^eraoari  to  whom  alone  the  character  of  citizen  of  the  United 
States  appertained  at  the  time  of  the  adoption  of  the  Federal 
(jQednstatntion.  They  could  not  create  citizens  of  the  United 
Btates  by  any  direct  or  indirect  proceeding. 

Aoooraing  to  the  view  taken  of  the  law,  as  applicable  .to  the 
demurrer  to  the  plea  in  abatement  in  this  i^use,-  the  questions 
subsequently  raised  upon  the  several  jpleas  in  bar  might,  be 
passed  by,  as  requiring  neither  a  particular  examination,  nor 
an  a4)U(ucation  directfy  upon  them.-  But  as  these  questions 
are  intrin8i<»Jlv  of  primary  interest  and  magnitude,  and  have 
been  elaberately  discussed  in  argument,  anclas  with  respect  to 
thidm  the  opinions  of  a  minority  of  the  court,  including  nsy 
own,  are  perfectly  coincident^  to  me  it  seems  proper  that  they 
should  here  be  fully  considered,  and,  so  fior  as  it  is  practicable 
.  for  ^is  ooort  to  accomplish  such  an  end,  finally  put  to  rest 
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The  questions  then  to  be  considered  upon  the  several  pleas 
in  bar,  and  upon  Ihe  agreed  statement  of  &ct8  between  the 
counsel,  are:  1st.  Whether  the  admitted  master  and  owner 
of  the  plidnti£^  holding  him  as  his  slave  in  the  State  of  Ifis- 
Bouri,  and  in  conformi^  with  his  rights  guarantied  to  him  bv 
the  laws  of  Missouri  then  and  still  m  force,  by  carrying  witn 
him  for  his  own  benefit  and  accommodation,  and  as  his  own 
slave,  the  person  of  the  plaintiff  into  the  State  of  Illinois,  with> 
in  which  State  slavery  had  been  prohibited  by  the  Constitu- 
tion thereof  and  by  retaining  the  plaintiff  during  tiie  com- 
morancy of  the  master  within  the  State  of  Illinois,  had,  upon 
his  return  with  his  slave  into  the  State  of  Missouri,  forfeited 
his  rights  as  master,  b^  reason  of  any  supposed  operation  of 
the  prohibitory  provision  in  the  Constitution  of  Illinois,  be- 
yong  the  proper  territorial  jurisdiction  of  the  latter  State  7  2d. 
Whether  a  similar  removal  of  the  plaintiff  by  his  master  from 
tiie  State  of  Missouri,  and  his  retention  in  service  at  a  point 
included  within  no  State,  but  situated  north  of  thirty-six  de- 

Sees  thirty  minutes  of  north  latitude,  worked  a  forfeiture  of 
e  right  of  property  of  the  master,  and  the  manumission  of 
the  plaintiff  r 

In  considering  the  first  6f  these  questions,  the  acts  or  decla- 
rations of  the  master,  as  expressive  of  his  purpose  to  emanci- 
pate, may  be  thrown  out  of  view,  since  none  will  deny  the 
right  of  the  owner  to  relinquish  his  interest  in  any  subject  of 
property,  at  any  time  or  in  any  place.  The  inquiry  here  bears 
no  relation  to  acts  or  declarations  of  the  owner  as  expressive 
of  his  intent  or  purpose  to  make  such  a  relinquishment;  it  is 
simply  a  question  wnether,  irrespective  of  such  purpose,  and 
in  opposition  thereto,  that  relinquishnient  can  oe  enforced 
against  the  owner  of  property  within  his  own  coxmtry,  in  defi- 
ance of  every  guaran^  promised  by  its  laws;  and  this  through 
th^  instrumentality  of  a  claim  to  power  entirely  foreign  and 
extrimeous  with  reference' to  himself  to  the  origin  and  found- 
ation of  his  titie,  and  to  the  independent  authority  of  his 
country.  A  conclusive  negative  answer  to  such  an  inquiry  is 
at  once  supplied, .  by  annoancing  a  few  familiar  and  setued 
principles  and  doctnnes  of  public  law. 

Yattel,  in  his  chapter  on  the  general  principles  of  the  laws 
of  nations,  section  Isth,  tells  us,  that  ^^  nations  being  free  and 
independent  of  each  other  in  the  same  manner  that  men  are 
nat^irally  free  and  independent,  the  second  ffeneral  law  of  their 
society  is,  that  each  nation  should  be  left  in  the  peaceable 
eigoyment  of  that  liberty  which  she  inherits  from  nature." 

*<The  natural  society  of  nations,"  says  this  writer, '' cannot 
subsist  unless  the  natural  rights  of  each  be  respected."     In 
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seetion  16th  he  says^  **bb  a  consequence  of  that  liberie  and  in- 
dq)end6nce9  ^t  exclosively  belongs  to  each  nation  to  fonn  her 
own  jnd^ent  of  what  her  conscience  prescribes  for  hei^— of 
what  it  IS  proper  or  improper  for  her  to  do;  and  of  coarse  it 
rests  solely  with  her  to  examine  and  determine  whether  she 
can  perform  any  office  for  another  nation  without  neglecting 
the  duty  she  owes  to  herself.  In  all  cases,  therefore,  in  whi£ 
a  nation  has  the  right  of  judging  what  her  duty  requires,  no 
other  nation  can  compel  her'to  act  in  such  or  such  a  pajticular 
manner,  for  any  attempt  at  such  compulsion  would  be  an  in- 
fiingement  on  me  liberty  of  nations."  A^n,  in  section  ISth. 
of  tro  same  chapter,  *'  nations  composed  ofmen,  and  considered 
as  so  many  free  persons  living  together  in  a  state  of  nature,  are 

--^ — »'- '  and  in^  -'^^^ ^        '  ''•      * 

wer  or 
republi 
most  j^werful  kingdom." 

So,  in  section  20:  *<  A  nation,  then,  is  mistress  of  her  own 
actions,  so  long  as  they  do  not  affect  the  proper  and  perfect 
rights  of  any  other  nation — so  long  as  she  is  only  intenmljf 
bound,  and  does  not  lie  under  any  external  and  perfect  obUm- 
tion.  If  she  makes  an  ill  use  of  her  liberty,  she  is  guilty  of  a 
breach  of  dut^r ;  but  other  .nations  are  bound  to  acquiesce  in 
her  conduct,  smoe  they  have  no  right  to  dictate  to  her.  Since 
nations  are^m,  mdepmdent^  and  egnud^  and  since  each  possesses 
the  right  of  Judein^,  according  to  the  dictates  of  her  conscience, 
what  conduct  she  is  to  pursue,  in  order  to  fulfil  her  duties,  the 
eflbct  of  the  whole  is  to  produce,  at  least  externally,  in  the  eyes 
of  mankind^  a  perfect  equality  of  rights  between  nations,  in  the 
administra^on  of  their  affairs,  and  m  the  pursuit  of  t^eir  pre- 
tensions^  Without  regard  to  tne  intrinsic  justice  of  tlieir  con- 
dttctf  of  whidi  others  haye  no  right  to  form  a  definitiye  judg- 
ment." 

Chancellor  Kent,  in  the  1st  volume  of  hb  Commentaries, 
lecture  2d,  idler  collating  the  opinions  of  Grotius,  Heineccius, 
Vattel,  and  Rutherford,  enunciates  the  followin|^  positions  as 
sanctioned  by  these  and  other  learned  publicists,  yiz:  that 
''nations  are  equal  in  respect  to  each  other,  and  entitied  to 
claim  equal  considenttion  for  their  rights,  whatever  may  be 
tt»ir  rebtive  dimensions  or  strength,  or  however  jflT^tly  they 
may  differ  in  government,  religion,  or  manners. .  This  perfect 
equality  and  entire  independence  of  all  distinct  States  is  a 
fundamental  principle  of  public  law.  It  is  a  necessaiy  cons^ 
quenee  of  this  equa&ty,  that  each  nation  has  a  right  to  govern 
Itself  as  it  may  iiABk  proper,  and  no  one  nation  is  entitied  to 
^*  '  '   a  Ibrm  of  government  or  religion,  or  a  course  of  inter- 
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nal  policy,  to  another."  This  writer  jB^ives  some  inftftnefif  of 
the  violation  of  this  great  national  immunity,  and  amonnt 
them  the  constant  interference  by  the  andent  Bomana,  nncMT 
Hie  pretext  of  settling  dispntes  between  their  neighbors,  bat 
with  the  real  purpose  of  reducing  those  neighbors  to  bondage; 
the  interference  of  Russia,  Prussia,  and  Austria^  for  the  £»• 
memberment  of  Poland;  the  more  recent  inyasion  of  Naples 
by  Austria  in  1821,  and  of  Spain  by  the  French  Government 
in  1828,  under  the  excuse  of  suppressing  a  dangerous  spirit  of 
internal  revolution  and  reform. 

With  reference  to  this  right  of  self-government  in  independ> 
ent  sovereign  States,  an  opinion  has  been  expressed,  vnhieh, 
whilst  it  concedes  this  right  as  inseparable  fix>m  and  as  a  n^ 
cessary  attribute  of  sovereignty  and  independence,  ass^is 
nevertheless  some  implied  and  paramount  authority  of  a  sup- 
posed international  law,  to  which  this  rieht  of  self-government 
must  be  regarded  and  exerted  as  subormnate;  and  from  which 
independent  and  sovereign  States  can  be  exempted  only  by  a 
protest,  or  bv  some  public  and  formal  rejection  of  that  author*' 
\tj.  With  all  respect  for  those  by  Whom  this  opinion  has  been 
professed,  I  am  constrained  to  regard  it  as  utterly  untenablei 
as  palpably  inconsistent,  and  as  presenting  in  argument  a  com- 
plete/efo  at  at. 

Sovereignty,  independence,  and  a  perfect  rijg^ht  of  self-ffov- 
^emment,  can  signify  nothing  less  thai\  a  superiority  to  ana  an 
exemption  from  all  claims  by  any  extraneous  power,  however 
expressly  they  may  be  asserted,^  and  render  all  attempta  to 
enforce  such  claims  merely  attempts  at  usuipation.  A^non, 
could  such  claims  from  extraneous  sources  be  regardM  as 
legitimate,  the  effort  to  resist  or  evade  them,  b^  protest  or 
denial,  would  be  as  irregular  and  unmeaning  as  it  would  be 
futile.  It  could  in  no  wise  affect  the  question  of  superior  ririit. 
For  the  position  here  combatted,  no  respectable  authorityluM 
been,  and  none  it  is  thought  can  be  adauced.  It  is  certainly 
irreconcilable  with  the  doctrines  alreiuly  cited  fh>m  the  writers 
upon  public  law. 

Neither  the  case  of  Lewis  Somersett,  (Howell's  State  Trials, 
vol.  20,)  so  often  vaunted  as  the  proud  evidence  of  devotion  to 
freedom  under  a  (Government  which  has  done  as  much  perhaps 
to  extend  the  reign  of  slavery  as  all  the  world  besides ;  nor 
does  any  decision  founded  upon  the  authority  of  Somersett's 
case,  when  correctiy  expounded,  assail  or  impur  the  principle 
of  national  equality  enunciated  by  each  and  au  of  die  publicists 
already  referred  to.  In  the  case  of  Somersett^  althopgh  the 
applicant  for  the  habeoB  ecrpus  and  the  individual  claiming 
property  in  that  applicant  were  both  subjects  and  residents 
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"ivitliin  file  British  empire,  vet  the  dedsion  cannot  be  correctly 
understood  as  mlinff  absolutely  and  niider  all  circumstances 
jgainst  the  right  oi  property  in  the  clidmant.  That  decision 
floes  no  fiuiher  than  to  determine,  that  unthm  the  retJm  ofSfUh 
(and  there  was  no  authority  to  justify  the  detention  of  an  in£« 
vidual  in  private  bondage.  If  the  decision  in  8omersett*s  case 
had  gone  beyond  this  point,  it  would  have  presented  the 
anomidy  of  a  repeal  by  taws  enacted  for  and  limited  in  their 
operation  to  the  realm  alone,  of  other  laws  and  institutions 
established  for  places  and  subjects  without  the  limits  of  the 
realm  of  England ;  laws  and  mstitutions  at  that  very  time, 
and  long  subsequentiy,  sanctioned  and  maintained  under  the 
authori^  of  the  British  Government,  and  which  the  full  and 
oombiuM  action  of  the  King  and  Parliament  was  required  to 
abrogate. 

But  could  the  decision  in  Somersett's  case  be  correctly  in- 
terpreted as  ruling  the  doctrine  which  it  has  been  attempted 
to  deduce  from  it,  still  that  doctrine  must  be  considered  as 
having  been  overruled  by  the  lucid  and  able  opinion  of  Lord 
fitowdl  in  the  more  recent  case  of  the  slave  Grace,  reported  in 
the  second  volume  of  Haggard,  p.  94 ;  in  which  opinion,  whilst 
it  is  conceded  by  the  learned  juaffe  that  there  existed  no  power 
to  coerce  the  slave  whilst  in  flngumd,  that  yet,  upon  her  return 
to  the  islud  of  Antigua,  her  siaiUB  as  a  slave  was  revived,  or, 
rather,  that  the  titie  of  the  owner  to  the  slave  as  property  had 
never  neen  extinguished,  but  had  always  existed  in  that  island. 
If  the  principle  of  this  decision  be  applicable  as  between  differ- 
ent portions  of  one  and  the  same  empire,  with  how  much  more 
fbroe  does  it  apply  as  between  nations  or  Gk>vemment8  entirely 
separate,  and  aosolutely  independent  of  each  other?  For  in 
this  precise  attitude  the  States  of  this  Union  stand  with  refer- 
ence to  this  subject,  and  with  reference  to  the  tenure  of  every 
description  of  property  vested  under  their  laws  and  held  within 
Iheir  territorisl  jurisdiction. 

A  strong  illustration  of  the  principle  ruled  by  Lord  Stowell, 
and  of  the  effect  of  that  principle  even  in  a  case  of  express 
caniraet^  is  seen  in  the  case  of  Lewis  r.  FuUerton,  decided  by 
the  Supreme  Court  of  Virginia,  and  reported  in  the  first  volume 
of  Bandolph,  p.  15.  The  case  was  tnis:  A  female  slave,  the 
property  of  a  citizen  of  Virginia,  whilst  with  her  master  in  the 
State  of  Ohio,  was  taken  m>m  his  possession  under  a  writ  of 
habeaa  eorpus^  and  set  at  liberty.  Soon,  or  immediately  after, 
by  agreement  between  this  slave  and  her  master,  a  deed  was 
executed  in  Ohio  by  the  latter^  containing  a  stipulation  that 
tiiis  slave  should  return  to  Virginia,  and,  after  a  service  of  two 
years  in  that  State,  should  there  be  free.    The  law  of  Virginia 
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Tegalatin^  emanci^tion  required  that  deeds  of  emancipation 
should,  within  a  given  time  from  their  date,  be  recoraed  in 
the  court  of  the  county  in  which  the  grantor  resided,  and  de- 
clared that  deeds  with  regard  to  which  this  requisite  was  not 
complied  with  should  be  void*  Lewis,  an  infant  son  of  this 
femde,  under  the  rules  prescribed  in  such  cases,  brought  an 
action,  m  forma  pamerUj  in  one  of  the  courts  of  Virginia,  for 
tiie*  recovery  of  his  freedom,  claimed  in  virtue  of  the  transac- 
tions above  mentioned.  Upon  an  i^PP^  to  the  Supreme  Court 
from  a  iudgment  against  the  plaintu^  Roane,  Justice,  in  deliv- 
ering the  opinion  of  the  court,  after  disposing  of  odier  q;ies- 
tions  discussed  in  that  case,  remarks: 

^^  As  to  the  deed  of  emancipation  contained  in  the  record, 
that  deed,  taken  in  connection  with  the  evidence  offered  in 
support  of  it,  shows  that  it  had  a  reference  to  the  State  of  Vir- 
ginia; and  llie  testimony  shows  that  it  formed  a  part  of  this 
contract,  whereby  the  slave  Milly  was  to  be  brougnt  back  (as 
she  was  brought  nack)  into  the  State  of  Virginia.  Her  object 
was  therefore  to  secure  her  freedom  by  the  deed  within  the 
State  of  Virrinia,  after  the  time  should  have  expired  for  which 
she  had  inaented  herself,  and  when  she  should  be  found 
abiding  within  the  State  of  Virginia. 

**l£y  then,  this  contract  had  an  eye  to  the  State  of  Viiginia 
for  its  operation  and  effect,  the  tez  loci  ceases  to  .operate.  In 
that  case  it  must,  to  have  its  effect,  conform  to  the  laws  of  Vir- 
ginia. It  is  insufficient  under  those  laws  to  effectuate  an  eman- 
cipation, for  want  of  a  due  recording  in  the  county  court,  as 
was  decided  in  the  case  of  Oivens  v,  Mann,  in  this  court  It  is 
also  ineffectual  within  the  Commonwealth  of  Vir«nia  for  an* 
other  reason.  The  lex  loci  is  also  to  be  taken  suDJect  to  the 
exception,  that  it  is  not  to  be  enforced  in  another  country,  when 
it  violates  some  moral  dutj^  or  the  policy  of  that  country,  or  is 
not  consistent  widi  a  positive  rignt  secured  to  a  third  person 
or  party  bv  Ihe  laws  of  that  country  in  which  it  is  sought  to 
be  enforced.  In  such  a  case  we  are  told,  ^magia  ju»  nostrum^ 
quam  jus  aUenum  servemus."*  (Huberus,  torn.  2,  lib.  1,  tit.  8; 
2  Fontblanque,  p.  444.J  '*  That  third  party  in  this  instance  is 
the  Commonwealth  or  Vir^nia,  and  her  policy  and  interests 
are  also  to  be  attended  to.  These  turn  the  scale  against  the 
lex  lod  in  the  present  instance." 

The  second  or  last-mentioned  position  assumed  for  the  plain- 
tiff  under  the  pleas  in  bar,  as  it  rests  mainly  if  not'  solelv  upon 
the  provision  of  the  act  of  Congress  of  March  6, 1820,  pro- 
hibiting slavery  in  Upper  Louisiana  north  of  thirly-«x  degrees 
thirty  minutes  north  latitude,  popularly  called  the  Missouri 
Compromise^  that  assumption  renews  the  question,  formerly  so 
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zealously  debated,  as  to  the  Talidity  of  the  provision  in  the  aet 
of  Congress,  and  upon  the  constitational  competency  of  Con- 
gress to  establish  it. 

Before  proceeding,  however,  to  examine  the  validity  of  the 
prohibitory  provision  of  the  law,  it  may,  so  far  as  the  rights 
involved  in  this  cause  are  concerned,  lie  remarked,  that  con- 
ceding to  that  provision  the  validity  of  a  legitimate  exercise 
of  power,  still  tnis  concession  could  by  no  rational  interpreta- 
tion imply  the  slightest  authoril^  for  its  operation  beyond  the 
territorial  limits  comprised  within  its  terms ;  much  less  could 
there  be  inferred  from  it  a  power  to  destroy  or  in  any  degree 
to  control  rights,  either  of  person  or  property,  entirely  within 
the  bounds  of  a  distinct  and  independent  sovereignty — rights 
invested  and  fortified  by  the  guaranty  of  that  sovereignty. 
These  surely  would  remain  in  all  their  inte^ty,  whatever 
effect  might  be  ascribed  to  t^e  prohibition  within  the  limits 
defined  by  its  language. 

But,  beyond  and  in  defiance  of  this  conclusion,  inevitable 
and  undeniable  as  it  appears,  upon  every  principle  of  justice 
or  sound  induction,  it  nas  been  attempted  to  convert  this 
prohibitory  provision  of  the  act  of  ^1820  not-  only  into  a  weapon 
with  which  to  assail  the  inherent — the  necessarily  inherent- 
powers  of  independent  sovereign  Governments,  but  into  a 
mean  of  forfeiting  that  equality  of  riehts  and  immunities 
which  are  the  birthright  or  tne  donative  from  the  Constitution 
of  every  citizen  of  tne  .United  States  within  the  length  and 
breadth  of  the  nation.  In  this  attempt,  there  is  asserted  a 
power  in  Congress^  whether  from  incentives  of  interest,  igno- 
rance, &ction,  partiality,  or  prejudice,  to  bestow  upon  a  portion 
of  the  citizens  of  this  nation  that  which  is  the  common 
property  and  privilege  of  all — ^the  power,  in  fine,  of  confisca- 
tion, in  retribution  lor  no  offence,  or,  if  for  an  offence,  for  that 
of  accidental  locality  only. 

It  may  be  that,  with  respect  to  future  cases,  like  the  one 
now  before  the  court,  there  is  felt  an  assurance  of  the  impo- 
tence of  such  a  pretension ;  still,  the  fullest  conviction  of  that 
result  can  impart  to  it  no  claim  to  forbearance,  nor  dispense 
with  the  duty  of  antipathy  and  disgust  at  its  sinister  aspect^ 
whenever  it  may  be  seen  to  scowl  upon  the  lustice,  the  order, 
the  tranquillity,  and  fraternal  feeling,  which  are  the  surest^ 
nay,  the  only  means,  of  promoting  or  preserving  the  happiness 
and  prosperity  of  the  nation,  and  which  were  tiie  great  and 
efiicient  mcentives  to  the  formation  of  this  Oovernment. 

The  power  of  Congress  to  impose  the  prohibition  in  the 
eighth  section  of  the  act  of  1820  nas  been  advocated  upon  an 
attempted  consiaruction  of  the  second  clause  of  the  third  sectioa 
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of  the  fonith  articlo  of  the  Constitation,  which  declares  that 
'^Congreas  shall  hare  power  to  dispose  of  and  to  make  all 
needfiii  rales  and  regalations  respecting  the  (errikny  and  oiher 
property  bdanging  to  uie  United  States." 

Li  we  discussions  in  both  houses  of  ConsTess,  at  the  time 
of  adopting  this  eighth  section  of  the  act  of  lo20,  great  weight 
was  given  to  tiie  peculiar  language  of  this  clause,  viz :  krrikfy 
and  iMier  Tpnuperiji  hdcnmM  to  the  United  States,  as  going  to 
diow  that  the  power  of  disposing  of  and  r^^lating,  thereby 
vested  in  Conmss,  was  restricted  to  a  jpropnetoy  mlere9<  m  tSe 
ierriiory  or  laniS  comprised  therein,  and  did  not  extend  to  the 
personal  or  political  rights  of  citizens  or  setders,  inasmuch  as 
this  phrase  in  the  Constitution,  ^^iemkry  cr  dher  properly^** 
identified  ierriiory  with  property^  and  inasmuch  as  cUuens  or 
wrsana  could  not  be  proper^,  and  especially  were  not  property 
oelangmg  to  the  United  States.  And  upon  every  principle  of 
reason  or  necessity,  this  power  to  dispose  of  and  to  regulate 
the  (erriiory  of  the  nation  could  be  designed  to  extend  no 
fiurther  than  to  its  preservation  and  appropriation  to  tiie  uses 
of  those  to  whom  it  belonged,  viz :  the  nation.  Sesrcely  any- 
thing more  illogical  or  extravagant  can  be  imaged  than  the 
attempt  to  deduce  from  this  provision  in  the  Constitution  a 
power  to  destrojr  or  in  any  wise  to  inmir  the  civil  and  political 
rights  of  the  citizens  of  the  United  States,  and  much  more  so 
the  power  to  establish  inequalities  amongst  those  citizens  by 
creating  privileges  in  one  class  of  those  citizens,  and  by  the 
disfranchisement  of  other  portions  or  classes,  by  degrading 
them  from  the  position  they  previously  occupied. 

There  can  esist  no  rational  or  natural  connection  or  affin- 
ity  between  a  pretension  like  this  and  the  power  vested  by 
the  Constitution  in  Congress  with  regard  to  the  Territo- 
ries ;  on  the  contrary,  there  is  an  absolute  incongruity  between 
them. 

But  whatever  the  power  vested  in  Congress,  and  whatever 
the  precise  subject  to  which  that  power  extended,  it  is  clear 
that  the  power  related  to  a  subject  appertaining  to  the  Utdkd 
StaieSj  and  one  to  be  disposed  of  ana  reffulatea  for  the  benefit 
and  under  the  authority  of  the  VnUed  StaUa.  Congress  was 
made  simpljr  the  agent  or  trustee  for  the  United  States,  and 
could  not,  without  a  breach  of  trust  and  a  fraud,  appropriate 
the  subject  of  the  trust  to  any  other  benefidaiy  or  eeahd  jus 
trust  than  the  United  States,  or  to  the  people  of  the  United 
States,  upon  equal  grounds,  legal  or  equitable.  Congress 
could  not  appropriate  that  subject  to  any  one  class  or  portion 
of  the  people,  to  the  exdurion  of  otheis,  politically  and 
constitutionally  equals ;  but  eveiy  dtizen  would,  if  any  one 


490  8UFBEME  OOTTBT. 

coald  claim  it^  have  the  like  rights  of  purdiase,  BetQementy 
occupation,  or  any  other  right,  in  the  national  territory. 

Nothing  can  be  more  conclnsive  to  show  the  ecmalil^  of  this 
with  every^  other  ridit  in  all  the  citizens  of  the  Unitea  States, 
and  the  iniq^uily  and  absnrdilr  of  the  pretension  to  exclnde  or 
to  disfranchise  a  portion  of  them  because  they  are  the  owners 
of  slaves,  than  the  fiebct  that  the  same  instrument,  which 
imparts  to  Coneress  its  very  existence  and  its  every  fbnction, 
guaranties  to  the  slaveholder  the  title  to  his  property,  and 
{^vee  him  the  right  to  its  reclamation  thtouehout  the  entire 
extent  of  the  nation;  and,  &rther,  that  tne  only  private 
property  which  the  Constitution  has  speeificaUy  recomisedy  and 
nas  imposed  it  as  a  direct  obligation  both  on  the  States  and 
the  Federal  Government  to  protect  and  enforeey  is  the  property 
of  the  master  in  his  slave ;  no  other  ri^ht  of  property  is  placed 
by  the  Constitution  upon  the  same  high  ground,  nor  shielded 
by  a  similar  guaranty. 

Can  there  oe  imputed  to  the  sa^es  and  patriots  by  whom  the 
Constitution  was  framed,  or  can  were  be  detected  in  the  text 
of  tiiat  Constitution,  or  in  any  rational  construction  or  implica- 
tion deducible  therefrom,  a  contradiction  so  palpable  as  would 
exist  between  a  pledge  to  the  slaveholder  of  an  equality  with 
his  fellow-citizens,  and  of  the  formal  and  solemn  assurance  for 
the  security  and  enjoyment  of  his  property,  and  a  warrant 
given,  as  it  were  uno  JIatUj  to  another,  to  rob  him  of  that 
property,  or  to  subject  him  to  proscription  and  disfiitnchise- 
ment  mr  possessing  or  for  endeavoring  to  retain  it?  The 
injustice  and  extravagance  necessarily  implied  in  a  supposition 
mce  this,  cannot  be  rationally  imputed  to  the  patriotic  or  the 
honest,  or  to  those  who  were  merely  sane. 

A  conclusion  in  favor  of  the  prohibitory  power  in  Congress, 
as  asserted  in  the  eiehth  section  of  the  act  of  1820,  has  been 
attempted,  as  deducible  from'^the  precedent  of  the  ordinance  of 
the  convention  of  1787,  concerning  the  cession  hj  Virginia  of 
tiie  territory  northwest  of  the  Ohio ;  the  provision  in  which 
ordinance,  relative  to  slavery,  it  has  been  attempted  to  impose 
upon  other  and  subsequently-acquired  territory. 

Hie  first  circumstance  which,  in  the  consideration  of  this 
provision,  impresses  itself  upon  my  mind,  is  its  utter  ftitilit^ 
and  want  of  authority.  This  court  has,  in  repeated  instances, 
ruled,  that  whatever  may  have  been  the  force  accorded  to  this 
ordinance  of  1787  at  the  period  of  its  enactment,  its  authority 
and  eflfoet  ceased,  and  yielded  to  the  paramount  authority  of 
the  Constitution,  from  tne  period  of  the  adoption  of  the  latter. 
Such  is  theprindple  ruled  in  the  cases  of  roUard's  Lessee  v. 
Hagaa,  (&Mow.,  212,)  Pannoli  v.  The  First  Municipality  of 
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Kew  Orleans,  (8  How.,  589,)  Strader  v.  Graham,  (16  How.,  82.} 
Bat  apart  from  the  superior  control  of  the  Constitution,  and 
anterior  to  the  adoption  of  that  instrument,  it  is  obvious  that 
tbe  inhibition  in  question  never  had  and  never  could  have  any 
legitimate  and  binding  force.    We  may  seek  in  vain  for  any 

S^wer  in  the  convention,  either  to^  require  or  to  accept  a  con- 
tion  or  restriction  upon  the  cession  like  that  insisted  on ;  a 
condition  inconsistent  with,  and  destructive  of,  the  object  of 
the  grant.  The  cession  was,  as  recommended  by  the  old  Con- 
gress in  1780,  made  originally  and  completed  m  terms  to  the 
united  StaieSf  and  for  the  benefit  of  the  ITnited  States,  i.  e.,  for 
the  people^  all  the  people^  of  the  United  States.  The  condition 
subsequentiy  sought  to  be  annexed  in  1787,  (declared,  too,  to 
be  perpetual  and  immutable,)  beinff  contradictoiy  t6  the  terms 
and  destructive  of  the  purposes  of  the  cession,  and  id%er  the 
cession  was  consummated,  and  the  powers  of  the  cedine  party 
terminated,  and  the  rights  of  the  grantees,  the  people  of  mt  Urn- 
ted  States  J  vested,  must  necessarily,  so  &r,  have  been  ab  initio 
void.  With  respect  to  the  power  of  the  convention  to  impose 
tMs  inhibition,  it  seems  to  oe  pertinent  in  this  place  to  recur 
to  the  opinion  of  one  cotemporaxy  with  the  establishment  of 
the  Oovemment,  and  whose  distinguished  services  in  the  form- 
ation and  adoption  of  our  national  charter,  point  him  out  as 
the  artifex  maximus  of  our  Federal  system.  James  Madison, 
in  the  year  1819,  speaking  with  reference  to  the  prohibitory 
power  claimed  hj  Congress,  then  threatening  the  very  exist- 
ence of  the  Union,  remarks  of  the  langui^  of  the  second 
clause  of  the  third  section  of  article  fourth  or  the  Constitution, 
**  that  it  cannot  be  well  extended  beyond  a  power  over  the  ter- 
ritory as  property^  and  the  power  to  make  provisions  really 
nee<uul  or  necessary  for  the  government  of  settiers,  until  ripe 
for  admission  into  we  Union." 

A^ain  he  says,  "with  respect  to  what  has  taken  place  in  the 
NorSiwest  territory,  it  may  be  observed  that  the  ordinance 
^ving  it  its  distinctive  character  on  the  subject  of  slavehold- 
mg  proceeded  from  the  old  Con^^ress,  acting  with  the  best  in- 
tentions, but  under  a  charter  which  contains  no  shadow  of  the 
authori^  exercised ;  and  it  remains  to  be  decided  how  far  the 
States  formed  within  that  territory,  and  admitted  into  the 
Union,  are  on  a  different  footing  from  its  other  members  as  to 
their  legislative  sovereignty.  As  to  the  power  of  admitting 
new  States  into  the  Federal  compact,  the  questions  offering 
themselves  are,  whether  Congress  can  attach  conditions,  or 
the  new  States  concur  in  conditions,  which  after  admission 
would  abridge  or  enlarge  the  constitutional  rights  of  legislation 
common  to  other  States;  whether  Congress  can,  by  a  compact 
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with  a  new  State,  take  power  either  to  or  fitmi  itiel^  or  place 
the  new  member  above  or  below  the  equal  rank  and  ngfata 
possessed  by  the  others ;  whether  all  such  stipulations  express^ 
ed  or  implied  wonld  not  be  nullities,  and  be  so  pronounced 
when  brought  to  a  practical  test  It  fidls  within  the  scope  of 
your  inquiry  to  state  the  fiu^  that  there  was  a  proposition  in 
the  convention  to  discriminate  between  the  old  and  the  new 
States  by  an  article  in  the  Constitution.  The  proposition,  hm- 
pUy,  was  rejected.  The  effect  of  such  a  discrimination  is  sum- 
dentiy  evident"* 

In  support  of  the  ordinance  of  1787,  there  may  be  adduced 
the  semblance  at  least  of  obligation  dedudble  from  eompaeL 
the  form  of  assent  or  agreement  between  the  grantor  and 

Entee;  but  this  form  or  similitude,  as  is  justiy  remarked  by 
.  Madison,  is  rendered  null  by  the  absence  of  power  or  an- 
thorilr^  in  the  contracting  parties,  and  by  the  more  intrinsic  and 
essential  defect  of  incompatibilitjr  with  the  rights  and  avowed 
purposes  of  those  parties,  and  with  their  remtive  duties  and 
obhgations  to  others.  U^  then,  with  the  attendant /ormafittu 
of  assent  or  compact,  the  restrictive  power  claimed  was  void 
as  to  the  immediate  subject  of  the  ordinance,  how  much  more 
unfounded  must  be  the  pretension  to  such  a  power  as  derived 
ftom  that  source,  (viz :  the  ordinance  of  1787,)  with  respect  to 
territory  acquired  by  purchase  or  conquest  under  the  supreme 
autiiority  of  the  Constitution — territoir  not  the  subject  of  mere 
danaUony  but  obtained  m  the  name  of  m^  by  the  cimJmed  efforts 
and  reeowreee  of  ally  and  with  no  condition  annexed  or  pre- 
tended. 

In  conclusion,  my  opinion  is,  that  the  decision  of  the  CSr- 
euit  Court,  upon  the  law  arising  upon  the  several  pleas  in  bar, 
is  correct,  but  that  it  is  erroneous  in  having  sustained  the  de* 
murrer  to  tiie  plea  in  abatement  of  the  jurisdiction ;  that  for 
this  error  the  dedsion  of  the  Circuit  Court  should  be  reversed, 
and  tiie  cause  remanded  to  that  court,  with  instructions  to 
abate  the  action,  for  the  reason  set  forth  and  pleaded  in  the 
0ea  in  abatement 

In  the  aforegoing  examination  of  this  cause,  the  circumstance 
tiiat  the  questions  involved  therein  had  been  pirevioudy  ad^ 
Judged  between  these  parties  by  the  court  of  the  State  of  Mia> 
soim,  has  not  been  adverted  to;  for  although  it  has  been  ruled 
by  tMs  court,  that  in  instances  of  concurrent  jurisdiction,  the 
court  first  obtaining  possession  or  cognisance  of  the  contro- 
viersy  should  retain  and  dedde  it,  yet,  as  in  this  case  there  had 

•  Lstttf  llrom  JiiiiiM  1MIm»  to  Botei  Wslds  K«v^^ 
JmI  sf  wt  Ififiout  Oompffonift. 
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been  no  plea,  either  of  a  former  judgment  or  of  auire  action 
pendent^  it  was  thought  that  the  fact  of  a  prior  decision,  how- 
ever conclnsive  it  might  have  been  if  regularly  pleaded,  could 
not  be  incidentally  taken  into  view. 

Mr.  Justice  CAMPBELL. 

I  concur  in  the  judgment  pronounced  by  the  Chief  Justice, 
but  the  importance  of  the  cause,  the  expectation  and  interest 
it  has  awakened,  and  the  responsibility  involved  in  its  deter- 
mination, induce  me  to  file  a  separate  opinion. 

The  case  shows  that  the  plamtifT,  in  the  year  1884,  was  a 
negro  slave  in  Missouri,  the  property  of  Dr.  Emerson,  a  sur- 
geon  in  the  army  of  the  United  States.  In  1884,  his  master 
took  him  to  the  militarv  station  at  Rock  Island,  on  the  border 
of  Illinois,  and  in  1886  to  Fort  Snelling,  in  the  present  Min- 
nesota, then  Wisconsin,  Territory.  TVliile  at  Fort  Snelling, 
the  plaintiff  married  a  slave  who  was  there  with  her  master, 
and  two  children  have  been  bom  of  this  connection;  one 
durinff  tiie  journey  of  the  &milv  in  returning  to  Missouri,  and 
the  omer  after  their  return  to  that  State. 

Since  1888,  the  plaintiff  and  the  members  of  his  &mily  have 
been  in  Missouri  in  the  condition  of  slaves.  The  object  of  this 
suit  is  to  establish  their  freedom.  The  defendant,  who  claims 
the  plaintiff  and  his  family,  under  the  title  of  Dr.  Emerson, 
denied  the  jurisdiction  of  the  Circuit  Court,  by  the  plea  that 
the  plaintiff  was  a  negro  of  African  blood,  the  descendant  of 
Africans  who  had  been  imported  and  sold  in  this  country  as 
slaves,  and  thus  he  had  no  capacity  as  a  citizen  of  Missouri  to 
maintain  a  suit  in  the  Circuit  Court  The  court  sustained  a 
demurrer  to  this  plea,  a  trial  was  then  had  upon  the  general 
issue,  and  special  pleas  to  the  efkct  that  the  plaintiff  and  his 
family  were  slaves  belonging  to  the  defendant. 

My  opinion  in  this  case  is  not  afifocted  by  the  plea  to  the 
jurisdiction,  and  I  shall  not  discuss  the  questions  it  suggests, 
llie  claim  of  the  plaintiff  to  freedom  depends  upon  the  efiect 
to  be  given  to  his  absence  from  Missouri,  in  company  with  his 
master,  in  Dlinois  and  Minnesota,  and  this  effect  is  to  be  ascer- 
tained by  a  reference  to  the  laws  of  Missouri.  For  the  tres- 
5>a8s  complained  of  was  committed  upon  one  claiming  to  be  a 
reeman  and  a  citizen,  in  that  State,  and  who  had  been  living 
for  years  under  the  dominion  of  its  laws.  And  the  rule  is^ 
that  whatever  is  a  Justification  where  the  thing  is  done,  must  be 
a  justification  in  the  forum  where  the  case  is  tried.  (20  How. 
St  Tri.,  284;  Cowp.  S.  C,  161.) 

The^  Constitution  of  Missouri  recognises  slavery  ae  a  le^ 
condition,  extends  guaranties  to  the  nuurters  of  slaves,  and  m* 
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vites  immignuits  to  introduce  ihem^  us  propertY,  by  a  pronuBe 
of  protection.  The  laws  of  the  State  cnaif;e  ute  master  with 
the  cuBtodv  of  the  Blave,  and  provide  for  the  maintenance  and 
security  of  their  relation.^ 

The  Federal  Constitution  and  the  acts  of  Congress  provide 
for  the  return  of  escaping  slaves  within  the  limits  of  the  U  nion. 
Ko  removal  of  the  slave  oeyond  the  limits  of  the  State,  against 
the  consent  of  the  master,  nor  residence  there  in  another  con- 
dition, would  be  regarded  as  an  effective  manumission  by  tiie 
courts  of  Missouri,,  upon  his  return  to  the  State.  *'  Sicut  liberis 
oaptis  status  restituitur  sic  servus  domino."  Nor  can  the  mas- 
ter emancipate  the  slave  within  the  State,  except  through  the 
agency  of  a  public  authority.  The  inquiry  arises,  whet£er  the 
manumission  of  the  slave  is  effected  by  his  removal,  with  the 
consent  of  the  master,  to  a  communitv  w;here  the  law  of  slaveiy 
does  not  exist,  in  a  case  where  neither  the  master  nor  slave 
discloses  a  purpose  to  remain  permanently,  and  where  both 
parties  have  continued  to  maintain  their  existine  relations. 
what  is  the  law  of  Missouri  in  such  a  case  ?  Simibr  inquiries 
have  arisen  in  a  mat  number  of  suits,  and  the  discussions  in 
the  State  courts  nave  relieved  the  subject  of  much  of  its  diffi- 
culty. (12  B.  M.  Ey.  R,  645;  Foster  v.  Foster,  10  Oratt  Ya. 
R.,  48$;  4  Har.  and  McH.  Md.  B.,  295;  Scott  v.  Emerson,  16 
Misso.,  576;  4  Bich.  S.  C.  R.,  186;  17  Misso.,  484;  16  Misso., 
696;  5  B.  M.,  178;  8  B.  M.,  640,  688;  9  B.  M.,  665;  6  Leigh, 
614;  1  Baud.,  15;  18  Pick.,  198.) 

The  result  of  these  discussions  is,  that  in  general,  the  siaiUB, 
or  civil  and  political  capacity  of  a  person,  is  determined,,  in 
the  first  instance^  by  the  law  of  the  oomicil  where  he  is  bom ; 
that  the  legal  effect  on  persons,  arising  firom  the  operation  of 
the  law  of  that  domicil,  is  not  indelible,  but  that  a  new  ^y>a- 
city  or  sla^  may  be  acquired  by  a  change  of  domicil.  That 
questions  of  status  are  closely  connected  witix  considerations 
arising  out  of  the  social  and  political  oi^nization  of  the  State 
where  tiiey  ori^nate,  and  each  sovereign  power  must  deter- 
mine  them  within  its  own  territories. 

A  large  class  of  cases  has  been  decided  upon  the  second  of 
the  propositions  above  stated,  in  the  Soutnem  and  Western 
courts— cases  in  which  the  law  of  the  actual  domicil  was 
a4iu€^^  to  have  altered  the  native  condition  and  stahu  of  the 
slave,  although  he  had  never  actually  possessed  the  staiua  of 
freedom  in  that  domicil  (Bankin  v.  Lydia,  2  A.  K  M. ;  Her> 
njt.  Decker,  Walk.,  86;  4  Mart,  886;  1  Misso.,  472;  Hunter 
V.  Fulcher,  1  Leigh.) 

I  do  not  impugn  the  authority  of  these  cases.  No  evidence 
is  found  in  the  record  to  establish  the  existence  of  a  domicil 
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acquired  by  the  master  and  slave,  either  in  niinois  or  Mlnne* 
sota.  The  master  is  described  as  an  officer  of  the  army,  who 
was  transferred.from  one  station  to  another,  along  the  Western 
frontier,  in  the  line  of  his  dntj,  and  who,  after  performing  the 
nsoal  tbnrs  of  service,  retamed  to  Missouri ;  tnese  slaves  re- 
turned to  Missouri  with  him,  and  had  been  there  for  near 
fifteen  years,  in  that  condition,  when  this  suit  was  instituted. 
But  absence,  in  the  performance  of  military  duty,  without  more, 
is  a  fiict  of  no  importance  in  determining  a  question  of  a  change 
of  domicil.  Questions  of  that  kind  depend  upon  acts  and  in* 
tentions,  and  are  ascertained  from  motives,  pursuits,  the  con- 
dition of  the  fiunily,  and  fortune  of  the  party,  and  no  change 
will  be  inferred,  unless  evidence  shows  that  one  domicil  was 
abandoned,  and  there  was  an  intention  to  acquire  another. 
(11 L.  and  Eq.,  6;  6  Exch.,  217;  6  M.  and  W.,  611;  2  Curt 
jEcc  R.,  868.) 

The  cases  first  cited  deny  the  authoritv  of  a  foreign  law  to 
dissolve  relations  which  have  been  leeafiy  contracted  in  the 
State  where  the  parties  are,  and  have  t£eir  actual  domicil — re- 
lations wUch  were*  never  Questioned  during  their  absence  from 
that  8tate-7-relations  which  Are  consistent  with  the  native  ca* 
ptecitgr  and'  condition  of  the  respective  parties,  and  with  the 
policy  of  the  State  wh^re  they  reside;  but' which  relations 
were  inconsistent  with  the  policy  or  laws  of  the  State  or  Terri- 
toiy  within  which  thev  had  been  for  a  time,  and  from  which 
they  had  returned,  with  these  relations  undisturbed.  It  is  upon 
the  assumption,  that  the  law  of  BlinoiB  or  Minnesota  was  in- 
delibly impressed  upon  the  slave,  and  its  consequences  carried 
into  Missouri,  that  tne  claim  of  the  plaintiiF  depends.  The  im- 
portance of  the  case  entities  the  doctrine  on  wnich  it  rests  to  a 
careful  examination. 

It  will  be  conceded,  that  in  countries  where  no  law  or  regu-^ 
lation  prevails,  opposed  to  the  existence  and  consequences  of 
slavery^  persons  who  are  bom  in  that  condition  in  a  foreign 
State  would  not  be  liberated  by  the  accident  of  their  intro- 
nession.  The  relation  of  domestic  slavery  is  recognised  in 
me  law  of  nations,  and  ]the  interference  of  the  authorities  of 
one  State  with  the  rights  of  a  master  belonpng  to  another, 
without  a  valid  cause,  is  a  violation  of  that  law.  (Wheat  Law 
of  Na.,  724;  5  Stats,  at  Large,  601;  Calh.  Sp.,  878;  Reports 
of  the  Com.  TJ.  S.  and  G.  B.,  187,  288,  241.) 

The  public  law  of  Europe  formeriv  permitted  a  master  to  re- 
claim his  bondsman,  within  a  limited  period,  wherever  he  could 
find  him,  and  one  of  tibe  capitularies  of  Charlemagne  abolishes 
the  rule  of  prescription.  He  directs,  <^  that  wheresoever,  within 
the  bounds  of  Italy,  either  the  runaway  slave  of  the  king,  or  of 
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the  ohurch,  or  of  any  other  man,  shall  be  found  hv  his  masteri 
he  shall  be  restored  without  any  bar  or  prescription  of  years; 
yet  npon  the  provision  that  the  master  be  a  Frank  or  Gennan, 
or  of  any  other  nation  (foreign;)  but  if  he  be  a  Lombard  or  a 
BomHn,  ne  shall  acauire  or  receive  his  slaves  by  that  law  which 
has  been  established  from  andent  times  among  tiiem."  With- 
out referring  for  precedents  abroad,  or  to  the  colonial  histoiy, 
for  similar  instances,  the  histoiy  of  the  Confederation  and  Union 
affords  evidence  to  attest  the  existence  of  this  ancient  law.  In 
1788,  Ciongress  directed  General  Washin^n  to  continue  his 
remonstrances  to  the  commander  of  the  British  forces  respecting 
the  permittingneeroes  belon^jg;  to  the  citizens  of  these  States 
to  leave  New  xok,  and  to  msist  upon  the  discontinuance  of 
that  measure.  In  1788,  the  resident  minister  of  the  United 
States  at  Madrid  was  instructed  to  obtain  fix>m  the  Spanish 
Crown  orders  to  its  Gk>vemors  in  Louisiana  and  Florich,  <^to 
permit  and  ftcilitate  the  apprehension  of  fugitive  slaves  from 
the  States,  promising  that  the  States  would  observe  the  like 
Qonduct  respecting  fugitives  from  Spanish  subjects."  The 
committee  that  mrae  the  report  of  this  resolution  consisted  of 
Hamilton.  Madison,  and  Sedgwick,  (2  Hamilton's  Works,  478;) 
and  the  clause  in  tiie  Fedend  Constitution  providing  for  tiie 
restoration  of  fbgitive  slaves  is  a  recognition  of  this  ancient 
right,  and  of  the  principle  that  a  change  of  place  does  not  etkd 
a  change  of  condition.  The  diminution  of  the  power  of  a 
master  to  reclaim  his  escaping  bondsman  in  Europe  commenced 
in  the  enactment  of  laws  of  prescription  in  &vor  of  privileged 
communes.  Bremen,  Spire,  W  onus,  Vienna,  and  Batisbon,  in 
German  V ;  Carcassonne,  B4ziers,  Toulouse,  and  Paris,  in  France, 
acquirea  privile^  on  tiiis  subject  at  an  early  period.  The  or- 
dinance of  William  the  Conqueror,  that  a  residence  of  any  of 
the  iBcrvile  population  of  England,  for  a  year  and  a  day,  with- 
out being  claimed,  in  any  city,  buigh,  walled  town,  or  castle 
of  the  Eing,  should  entitie  them  to  perpetual  liberty,  is  a  speci- 
men of  these  laws. 

The  earliest  publicist  who  has  discussed  this  subject  is  Bodin, 
a  jurist  of  the  sixteenth  century,  whose  work  was  quoted  in 
tiie  early*  ciiscussions  of  the  courts  in  France  and  England  on 
this  subject  He  says:  <<In  France,  although  there  be  some 
remembrance  of  old  servitude,  yet  it  is  not  lawful  here  to  make 
a  slave  or  to  buy  any  one  of  others,  insomuch  as  the  slaves  of 
strangers,  so  soon  as  they  set  their  foot  within  France,  become 
frank  and  firee,  as  was  determined  by  an  old  decree  of  the  court 
of  Paris  against  an  ambassador  or  Spain,  who  had  brought 
a  slave  wil£  him  into  France."  He  states  another  case,  which 
arose  in  the  Atj  of  Toulouse,  of  a  Genoese  merchant^  who  had 
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earned  a  slave  into  that  dty  on  his  voyage  from  Spain ;  and 
when  the  matter  was  brought  before  the  magistrates,  the 
'^procnreor  of  the  city,  ont  of  the  records,  showed  certain 
ancient  privileged  given  nnto  them  of  Tholouse,  wherein  it  was 
granted  that  slaves,  so  soon  as  they  should  come  into  Tholouse, 
snould  be  free."  These  cases  were  cited  with  much  approba- 
tion in  the  discussion  of  the  claims  of  the  West  India  slaves 
of  YerdeUn  for  freedom,  in  1788,  before  the  judges  in  admi- 
ralty, (15  Causes  Cel6br6s,  p.  1 ;  2  Masse  Droit  Com.,  sec.  58,"^ 
and  were  reproduced  before  Lord  Mansfield,  in  the  cause  ot 
Somersett,  in  1772.  Of  the  cases  cited  by  Bodin,  it  is  to  be 
observed  that  Charles  Y  of  France  exempted  all  the  inhabit- 
ants of  Paris  from  serfdom,  or  other  feudal  incapacities,  in 
1871,  and  this  was  confirmed  by  several  of  his  successors,  (8 
Bulaire  Hist  de  Par.,  546 ;  Broud.  Cout  de  Par.,  21,)  and  the 
ordinance  of  Toulouse  is  preserved  as  follows :  <^  Qmias  Tholo^ 
soma  fuU  et  erit  smefne  Iwera,  adeo  uL  servi  et  aneOjUBy  sclean  et 
ddooHBy  dominos  me  mrninas  habenteSy  cumr^bics  vd  sine  rebus  sms^ 
ad  Tholosam  vel  Vfifrh  ierminos  extra  urhem  ierminatos  accedentes 
acqidrant  Uberiatem.''  (Hist,  de  Langue,  tome  8,  p.  69;  IbidL 
^  p.  8;  Loysel  Inst,  b.  1,  sec.  6.) 

The  decisions  were  made  upon  special  ordinances,  or  char- 
ters, which  contained  positive  prohibitions  of  slaverv.  and 
where  liberty  had  been  granted  as  a  privilege ;  imd  the  nistory 
of  Paris  furnishes  but  little  support  for  the  boast  that  she  was 
a  **saero  saneta  citntas^"  where  liberty  always  had  an  asylum,  or 
for  the  <^ self-complacent  rhapsodies"  of  tne  French  advocates 
in  the  case  of  YerdeUn,  which  amused  the  grave  lawyers  who 
argued  the  case  of  Somersett  The  case  of  Yer&lin  was 
decided  upon  a  special  ordinance,  which  prescribed  Hie  condi- 
tions on  which  West  India  slaves  mighit  be  introduced  into 
France,  and  wjiick  had  been  disregarded  bv  the  master. 

The  castf  of  Somersek  was  that  of  a  Yirginia  slave  carried 
to  England  bv  his  master  in  1770,  and  who  remained  tibere 
two  years.  For  some  cause,  he  was  confined  on  a  vessel 
destined  to  Jamaica,  where  he  was  to  be  bold.  Lord  Mansfield, 
upon  a  return  to  a  habeas  corpus^  states  the  question  involved. 
•<Here,  the  person  of  the  slave  himself,"  he  says,  ^'is  die 
immediate  suoject  of  inquiry,  Can  any  dominion,  authority,  or 
coercion,  be  exercised  in  this  country,  according  to  the  Amer- 
ican laws?"  He  answers:  '^The  difficulty  oi  adopting  the 
relation,  without  adopting  it  in  all  its  consequences,  is  indeed 
extreme,  and  yet  many  of  those  consequences  are  absolutely 
contrary  to  the  municipal  law  of  Eneluid."  Agun,  he  says: 
^^The  return  states  that  the  slave  departed,  and  refused  to 
serve ;  whereupon,  he  was  kept  to  be  sold  abroad."  "  So  hi^ 
V   .   -ax.  82 
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an  act  of  dominion  mast  be  recognised  by  the  law  of  the 
coantry  where  it  is  used.  The  power  of  the  master  over  his 
slave  has  been  extremely  different  in  different  oonntries." 
**  The  state  of  slavery  is  of  such  a  natnrei  that  it  is  incapable 
of  being  introduced  on  any  reasons,  moral  or  political,  but 
only  by  positive  law,  which  preserves  its  force  long  after  the 
reasons,  occasion,  and  time  itself,  from  whence  it  was  created, 
are,  erased  from  the  memorv.  It  is  so  odious,  that  nothing 
can  be  suffered  to  support  it  but  positive  law."  That  there  is  a 
difference  in  the  systems  of  States,  which  recognise  and  which 
do  not  recognise  the  institution  of  slavery,  cannot  be  disguised. 
Constitutional  law,  punitive  law,  police,  domestic  economy, 
industrial  pursuits,  and  amusements,  the  modes  of  thinking 
and  of  belief  of  the  population  of  the  respective  communities, 
all  show  the  profound  influence  exerted  upon  society  by  this 
single  arrangement  This  influence  was  discovered  in  the 
Federal  Convention,  in  the  deliberations  on  the  plan  of  the 
Constitution.  Mr.  Madison  obseryed,  "that  the  btates  were 
diyided  into  different  interests,  not  by  their  difference  of  size, 
but  by  other  circumstances;  the  most  material  of  which 
xesulted  partly  from  climate,  but  principally  from  the  effects 
•of  their  having  or  not  having  slaves.  These  two  causes  concur 
in  forming  the  great  division  of  interests  in  the  United  States." 

The  question  to  be  raised  with  the  opinion  of  Lord  Mans- 
field, therefore,  is  not  in  respect  to  the  incongruity  of  the  two 
systems,  but  whether  slavery  was  absolutely  contrary  to  the 
law  of  England ;  for  if  it  was  so,  clearly,  the  American  laws 
<x>u!Ul  not  operate  there.  Historical  research  ascertains  that  at 
the  date  of  the  Conquest  the  rural  population  of  England  were 
generally  in  a  seryiie  condition,  and  under  various  names,  de- 
noting raght  variances  in  condition,  they  were  sold  with  the 
land  filro  ^cattle,  and  were  a  part  of  its  living  money.  Traces 
of  the  enstence  of  African  slaves  are  to  be  found  in  the  early 
dbronicles.  Parliament  in  the  time  of  Richard  II,  and  also 
xif  Henry  VJJl,  refased  to  adopt  a  general  law  of  emancipation. 
Acts  of  emancipation  by  the  last-named  monarch  and  by  Eliz- 
abeth are  preserved. 

Tlie  African  slave  trade  had  been  carried  on,  under  the  un- 
bounded protecticfh  of  the  Crown,  for  near  two  centuries,  when 
the  case  of  Somersett  was  heard,  and  no  motion  for  its  sup- 
pression had  ever  been  submitted  to  Parliament;  while  it  was 
forced  upon  and  maintained  in  unwilling  colonies  by  the  Par- 
liament and  Crown  of  England  at  that  moment.  Fifteen 
thousand  negro  slaves  were  then  Uving  in  that  island,  where 
they  had  been  introduoed  under  the  counsel  of  the  most  illus- 
trious jurists  of  the  leEdm,  and  such  slaves  had  been  publicly 
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sold  for  near  a  centary  in  the  markets  of  London.  In  the 
northern  part  of  the  kingdom  of  Great  Britain  there  existed  a 
class  of  from  80,000  to  40,000  persons,  of  whom  the  Parlia- 
ment said,  in  1775,  (15  QeoTf^  m,  chap.  28,)  '^many  colUers, 
coal-heavers,  and  salters,  are  m  a  state  of  slaveiy  0£  boncUi^, 
bonnd  to  the  collieries  and  salt  works,  where  they  woik  for 
life,  transferable  with  the  collieries  and  salt  works  when  their 
original  masters  have  no  use  for  them ;  and  whereas  the  eman- 
cipating or  setting  free  the  colliers,  coal-heavers,  and  salters. 
in  Bcotiand,  who  are  now  in  a  state  of  servitude,  gradually  ahil 
upon  reasonable  conditions,  would  be  the  means  of  increasing 
the  number  of  colliers,  coal-heavers,  and  salters,  to  the  great 
benefit  of  the  public,  without  doing  any  iigury  to  the  present 
masters,  and  would  remove  the  reproach  of  allowing  such  a 
state  of  servitude  to  exist  in  a  free  country,"  &c. ;  and  again, 
in  1799,  "they  declare  that  many  colliers  and  coal-heavers  still 
continue  in  a  state  of  bondage.  No  statute,  fix>m  the  Con- 
quest tiU  the  15  George  UI,  nad  been  passed  upon  the  subject 
of  personal  slavery.  These  fietcts  have  led  the  most  eminent 
civilian  of  England  to  question  the  accunu^  of  this  judgment, 
and  to  insinuate  that  in  this  judgment  the  o£Fence  of  ampUare 
juriadieiionem  by  private  authori^  was  committed  by  the  emi- 
nent magistrate  who  pronouncea  it 

This  sentence  is  distinguishable  fi^m  those  cited  from  the 
French  courts  in  this:  wat  there  positive  prohibitions  existed 
aj^rainst  slavery,  and  the  ri^ht  to.  freedom  was  conferred  on 
l£e  immigrant  slave  by  positive  law ;  whereas  here  the  conse- 
quences of  slavery  merely — that  is,  the  public  policy — ^were 
i6wid  to  be  contrary  to  the  law  of  slavery.  The  case  of  ih» 
slave  Grace,  (2  Hagg.,)  with'  four  others,  came  before  Lord 
Btowell  in  1827,  by  appeals  from  the  West  India  tice  admualty 
courts.  They  were  cases  of  slaves  who  had  retAmed  to  tiiose 
islands,  after  a  residence  in  Great  Britain,  and  where  the  claim 
to  freedom  was  first  presented  in  the  colonial  forum,  ^e 
learned  judre  in  that  case  said:  ''This  stdt  fidls  in  its  founda- 
tion. She  (Grace)  was  not  a  fi-ee  person ;  no  injury  is  done  her 
by  her  continuance  in  slavery,  and  she  has  no  pretensions  to 
any  other  station  than  that  which  was  enjoyed  by  every  slave 
of  a  fietmily.  If  she  depends  upon  such  freedom  conveyed  by 
a  mere  residence  in  England,  she  complains  of  a  violation  of 
right  which  die  possessed  no  longer  than  whilst  she  resided  in 
England,  but  which  totally  expire  when  that  residence  ceased, 
and  she  was  imported  into  Antigua." 

The  decision  of  Lord  Mansfield  was,  ''that  so  high  an  act 
of  dominion  "  as  the  master  exerdsefs  over  his  slave,  in  send- 
ing him  abroad  for  sale,  could  not  be  exercised  in  England 
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under  the  American  laws,  and  oontraiy  to  the  spirit  of  their 
own. 

The  decision  of  Lord  Stowell  is,  that  the  authority  of  the 
English  laws  terminated  when  the  shive  departed  from  Eng- 
land. That  the  laws  of  England  were  not  imported  into  An- 
tigoa,  with  the  slave,^  upon  her  return,  and  that  the  colonial 
forum  had  no  warrant  for  applying  a  foreign  code  to  dissolre 
relations  which  had  existed  oetween  persons  belonging  to  that 
island,  and  which  were  legal  accoraing  to  its  own  system. 
There  is  no  distinguisliable  difference  between  the  case  before 
us  and  that  determined  in  the  admiralty  of  Oreat  Britain. 

The  complaint  here,  in  my  opinion,  amounts  to  this :  that 
the  judicial  tribunals  of  Missouri  heave  not  denounced  as 
odious  the  Constitution  and  laws  under  which  they  are  organ- 
ized, and  have  not  superseded  them  on  their  own  private  au- 
thority, for  the  purpose  of  applying  the  laws  of  Illinois,  or 
those  passed  by  Congress  for  Minnesota,  in  their  stead.  The 
eighth  section  of  the  act  of  Congress  of  the  6th  of  March, 
1820,  (8  Statutes  at  Large,  645,)  entitled,  ''An  act  to  authorize 
the  people  of  Missouri  to  form  a  Stat«  Government,"  fcc,  &;e., 
is  merred  to,  as  affording  the  authority  to  this  court  to  pro- 
nounce the  sentence  which  the  Supreme  Couri  of  Missouri  felt 
themselves  constrained  to  refuse.  That  section  of  the  act  pro- 
hibits slaveiy  in  the  district  of  country  west  o£  the  Mississippi, 
north  of  thirtv-siz  degrees  thirty  minutes  north  latitude,  mrhich 
belonged  to  the  ancient  province  of  Louisiana,  not  included  in 
Missouri. 

It  is  a  settled  doctrine  of  this  court,  that  the  Federal  Gk>v- 
emment  can  exercise  no  power  over  the  subject  of  slavery 
within  the  States,  nor  control  the  intermigration  of  slUves, 
other  than  fugitives,  among  the  States.  Isot  can  that  Gov- 
ernment affect  the  duration  of  slavery  within  the  States^  other 
than  by  a  legislation  over  the  foreign  slave  trade.  The  power 
of  Congr€<«  to  adopt  the  section  of  the  act  above  cited  must 
therefore  depend  upon  some  condition  of  the  Territories  which 
distinguishes  them  from  States,  and  subjects  them  to  a  con- 
trol more  extended.  The  third  section  of  the  fourth  article  of 
the  Constitution  is  referred  to  as  the  only  and  all-sufficient 
grant  to  support  this  clidm.  It  is,  that  '*  new  States  may  be 
admitted  by  the  Congress  to  this  Union ;  but  no  new  State 
shall  be  formed  or  erected  within  the  jurisdiction  of  any  other 
State,  nor  any  State  be  formed  hy  the  junction  of  two  or  more 
States,  or  parts  of  States,  without  the  consent  of  the  Legisla- 
tures of  the  States  concerned,  as.  well  as  of  the  Congress.  The 
Congress  shall  have  power  to  dispose  of  and  mske  all  needful 
rules  and  regulations  respecting  the  territory  or  other  prop- 
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erty  belonsine  to  the  United  States;  and  nothing  in  this  Con* 
stitation  snail  be  so  constmed  as  to  prejudice  any  claims  of 
the  United  States,  or  of  any^  ]Mirticalar  State.'' 

It  is  conceded,  in  the  decisions  of  this  conrti  that  Congress 
TMkj  secure  the  rights  of  the  United  States  in  the  public  do- 
main, provide  for  the  sale  or  lease  of  any  part  of  it,  and  estab- 
lish the  validity  of  the  titles  of  the  purdiasers,  and  may  or^ 
ntnize  Territorial  Governments,  with  powers  of  legislation. 
[8  How.,  212;  12  How.,  1;  1  Pet,  611;  18  P.,  486;  16  H., 
L64.) 

But  the  recoffnitiion  of  a  plenary  power  in  Congress  to  dis- 
pose of  the  public  domain,  or  lo  organise  a  Oovemment  over 
it)  does  not  imply  a  corresponding  authority  to  determine  the 
internal  polity,  or  to  adjust  the  ^mestic  relationsy  or  the  pei^ 
sons  who  may  lawfully  mhabit  the  territory  in  which  it  is  situ- 
ated. A  supreme  power  to  make  needful  rules  respecting  tlie 
public  domain,  and  a  similar  power  of  framins:  laws  to  operate 
upon  persons  and  thinss  withm  the  territoriiu  limits  wnere  it 
lies,  are  distineuished  by  broad  lines  of  demarcation  in  Ameri- 
can history.  This  court  has  assisted  us  to  define  them.  In 
Johnson  v.  Mcintosh,  (8  Wheat,  695—548,)^  they  say;  '^ Ac- 
cording to  the  theory  of  the  British  Constitution,  all  vacant 
lands  are  vested  in  the  Crown;  and  the  exclusive  power  to 
grant  them  is  admitted  to  reside  in  the  Crown,  as  a  brands  of 
me  roval  prerogative. 

«<Ail  the  lands  we  hold  were  originally  granted  by  the 
Crown,  and  the  Establishment  of  a  royal  (Mvemment  has 
never  been  considered  as  impairing  its  rieht  to  grant  lands 
within  the  chartered  limits  of  such  colony. 

'And  the  British  Parliament  did  daim  a  supremacy  of  legis- 
lation coextensive  with  the  absoluteness  of  the  dominion  of 
the  sovereign  over  the  Crown  lands.  The  American  doctrine, 
to  the  contrary,  is  embodied  in  two  brief  resolutions  of  the 
people  iof  Pennsylvania^  in  1774:  1st  ''That  the  inhabituits 
of  uiese  colonies  are  entitied  to  the  same  rights  and  liberties, 
within  the  colqnies,  that  the  subjects  bom  in  England  are  en- 
titied within  the  realm."  2d.  ''That  the  power  assumed  by 
Parliament  to  bind  the  people  of  these  colonies  by  statutes,  in 
all  cases  whatever,  is  unconstitutional,  and  therefore  the  source 
of  these  xmhappy  difficulties."  Hie  Uongress  of  1774,  in  their 
statement  of  nghts  and  grievances,  affinu  "a  free  and' exclu- 
sive power  of  legislation  in  their  several  Provincial  Legisla- 
tures, ^'  in  all  cases  of  taxation  and  internal  polity,  subiect  only 
to  the  negative  of  their  soverriffn,  in  such  manner  as  has  been 
heretofore  used  and  accustomed."    (1  Jour.  Cong.,  82.) 

The  unanimous  consent  of  the  people  of  the  colonies,  then, 
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to  the  power  of  their  sovereign,  ^<to  dispose  of  and  make  all 
needfdl  rales  and  regalalions  respecting  the  territory  "  of  the 
Crown,  in  1774,  was  deemed  by  tiiem  as  entirely  consistent 
with  oppositibn,  remonstrance,  the  renunciation  of  alleriance, 
and  proclamation  of  civil  war,  in  preference  to  submission  to 
his  claim  of  supreme  power  in  the  territories. 

I  pass  now  to  the  evidence  afibrded  during  the  Bevolution 
and  Confederation.  The  American  Revolution  was  not  a  so- 
dal  revolution.  It  did  not  alter  the  domestic  condition  or 
capacity  of  persons  within  the  colonies,  nor  was  it  designed  to 
distub  the  domestic  relations  existing  among  them.  &  was  a 
political  revolution,  by  which  thirteen  dependent  colonies  be- 
came thirteen  independent  States.  **  The  Declaration  of  Inde- 
pendence was  noy'  ^^  Justice  Chase^  <<a  declaration  that 
the  United  Colomes  jointiy,  in  a  collective  capacitv,  were  in- 
dependent States,  &c.,  &c.,  &c,  but  that  each  of  them  was  a 
soverei^  and  independent  State ;  that  is,  that  each  of  them 
had  a  njgfat  to  govern  itself  by  its  own  authority  and  its  own 
laws,  without  any  control  fix>m  any  other  power  on  earth."  (8 
I)alL,199;4Cr.,212.) 

These  sovereign  and  independent  Statei!^  being  united  as  a 
Confederation,  by  various  public  acts  of  cession^  became  jointiy 
interested  in  territory,  and  concerned  to  dispose  of  and  make 
all  needfhl  rules  and  regulations  respecting  it  It  is  a  conclu- 
sion not  open  to  discussion  in  this  court,  ^^that  tiiere  was  no 
territoiy  within  the'  (orij^nal)  United  States,  that  was  claimed 
by  them  in  aiiyother  right  than  that  of  some  of  the  confede- 
rate States."  (jBarconrt  v.  Gaillord,  12  Wh.,  528.)  ''The  ques- 
tion whether  the  vacant  lands  within  the  United  States,"  says 
Chief  Justice  Marshall,  ''became  joint  properly,  or  belon^d 
to  the 'separate  States,  was  a  momentous  question,  which 
threatened  to  shake  the  American  Confederacy  to  its  founda^ 
tions.  This  important  and  dan^rous  question  has  been  com- 
promised, and  tne  compromise  is  not  now  to  be  contested." 
(6  C.  R,  87.) 

The  cessioQs  of  the  States  to  the  Confederation  were  made 
on  the  condition  that  the  territory  ceded  should  be  laid  out 
and  formed  into  distinct  republican  States,  which  should  be 
admitted  as  members  to  the  Federal  Union,  hietving  the  same 
rights  of  sovereignty,  freedom,  and  independence,  as  the  other 
StateH.  The  first  effort  to  fdlfil  this  trust  was  made  in  1785, 
by  the  offer  of  a  chapter  or  compact  to  the  inhabitants  who 
mi^t  come  to  occupy  the  land. 

Those  iidiabitants  were  to  form  for  themselves  temporary 
State  Governments,  founded  on  the  Constitutions  of  any  of  the 
States,  but  to  be  alterable  at  the  will  6f  their  Legislature;  and 
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pennanent  QoTemments  were  to  succeed  these,  whenever  the 
population  became  Bufficlentlj  numerous  to  authorize  the 
State  to  enter  the  Confederacy ;  and  Congress  assumed  to  ob- 
tain powers  from  the  States  to  fitcilitate  tins  object  Neither 
in  the  deeds  of  cession  of  the  States,  nor  in  this  compact,  was 
a  sovereign  power  for  Congress  to  govern  the  Territories 
asserted.  Congress  retainea  power,  by  this  act,  ^<to  dispose 
of  and  to  make  rules  and  regulations  respecting  the  public 
domain,"  but  submitted  to  the  people  to  organize  a  Govern- 
ment harmonious  with  those  of  uie  confederate  States. 

The  next  stase  in  the  progress  of  colonial  govenmient  was 
the  adoption  of  the  ordmance  of  1T87,  by  eight  ^States,'  in 
which  the  plan  of  a  Territorial  Government,  established  by 
act  of  Congress,  is  first  seen.  This  was  adopted  while  the 
Federal  Convention  to  form  the  Constitution  was  sitting. 
The  plan  placed  the  Government  in  the  hands  of  a  Governor, 
Secretary,  and  Judges,  appointed  by  Congress,  and  conferred 

Sower  on  them  to  select  suitable  laws  from  the  codes  of  the 
tates,  until  the  population  should  equal  5,000.  A  Legicdative. 
Council,  elected  dv  the  people,  was  then  to  be  admitted  to  a 
share  of  the  leeiBlative  authority,  under  the  supervision  of 
Congress ;  and  States  were  to  be  formed  whenever  the  number 
of  the  population  should  authorize  the  measure. 

This  ordinance  was  addressed  to  the  inhabitants  as  a  funda- 
mental comLpact,'  and  six  of  its  articles  define  the  conditions  to 
be  observed  in  tiieir  Constitution  and  laws.  These  conditions 
were  designed  to  fiiMl  the  trust  in  the  agreements  of  cession, 
that  the  otittes' to  be  formed  of  the  ceded  Territories  should 
be  /*  distinct-republican  States."  This  ordinance  was  submit- 
ted to  Virgihia  in  1788,  and  the  5th  article,  embodying  as  it 
does  a  summary  of  the  entire  act,  was  specifically  ratified  and 
confirmed  by  that  State.  This  was  an  incorporation  of  the 
ordinance  into'  her  act  of  cession.  It  was  conceded,  in  the 
argument,  that  the  authority  of  Conffress  was  not  adequate 
to  the  enactment  of,  the  ordinance,  ana  that  it  cannot  be  sup- 
ported upon  the  Articles  of  Cotifederation.  To  a  part  of  the 
engagements,  the  assent  of  nine  States  waa  required,  and  for 
another  portion  no  provision  had  been  made  in  those  articles. 
Mr.  Madison  said,  in  a  writing  nearly  contemporary,  but  be- 
fore the  confirmatory  act  of  Virginia,  ''Congress  have  pro> 
ceeded  to  form  new  States,  to  erect  temporaty  Governments, 
to  appoint  ofiicers  for  them,  and  to  prescribe  the  conditions  on 
which  such  States  shall  be  adniitted  into  the  Confederacy ;  all 
this  has  been  done,  and  done  without  the  least  color  of  con- 
stitutional authority."  (Federalist,  No.  88.)  Richaid  Henry 
Lee,  one  of  the  committee  who  reported  the  ordinance  to  Con- 
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greuy  tranBmitted  it  to  Ghenenl  WMhington,  (16th  July,  1787,) 
Bftjingy  ^*It  seemed  necesBaiy,  for  the  security  of  property 
amone  uninformed  and  perhaps  licentious  people,  as  the  greater 
part  of  those  who  go  there  are,  that  a  strone-toned  Gk>Temment 
should  exist,  and  the  nghts  of  property  be  clearly  defined/* 
The  consent  of  all  the  States  represented  in  Congcess,  the 
consent'  of  the  Legislature  of  Yuginia,  the  consent  of  the 
inhabitants  of  the  Territory,  all  concur  to  support  the  autiioritv 
of  this  enactment.  It  is  apparent,  in  the  frame  of  the  Consti- 
tution, that  tiie  Convention  recognised  jts  validity,  and  adjust- 
ed pjarts  of  their  work  with  reference  to  it.  The  authority  to 
admit  new  States  into  the  TJnion,  the  omission  to  provide 
distinctijT  for  Territorial  Gk)v^mments,  and  the  clause  umiting 
the  forei^  slave  trade  to  States  then  existing,  which  might 
not  prohibit  it,  show  that  they  Yegarded  this  Territory  as 
provided,  with  a  Government,  and  organized  ^ermanenti]^  with 
a  reetriction  on  the  subject  of  slaveiy.  Justice  Chase,  in  the 
opinion  already  cited,  says  of  the  Government  before,  and  it  is 
in  some  measure  true  during  the  Confederation,  that  *^the 
powers  of  Congress  oririnatea  firom  necessity,  and  arose  out 
of  and  were  omy  limitM  by  events,  or,  in  other  words,  tiiey 
were  revolutionary  in  their  very  nature.  Their  extent  de- 
pended upon  the  exigendes  and  necessities  of  public  ajSEdrs ;  *' 
and  there,  is  only  one  rule  of  construction,  in  regard  to  the 
aets  done,  Vhich  will  fuUy  support  them,  via:  that  the  powers 
aotuaUy  exercised  were  riehtfully  exercised,  wherever  they 
were  supported  by  the  im^ed  sanction  of  the  State  Legisla- 
tures, ana  by  the  ratifications  of  the  people. 

The  clauses  in  the  8d  Jectio^  of  the  4th  article  of  the  Con- 
stitution, relative  to  the  admission  of  new  States,  and  the  dis- 
posal and  regclation  of  the  territory  of  the  (Jnitea  States,  were 
adopted  without  debate  |n  the  Convention: 
'  There  was  a  warm  dfscusrion  on  the  clauses  that  relate  to 
the  subdivirion  of  die  States,  and  the  reservation  of  the  claims 
of  the  United  States  and  each  of  the  Stetes,  from  any  prqudice. 
nte  Maryland  member^  revived  the  controversy  in  regard  to 
the  Crown  lands  of  the  Southwest  There  was  nothing  to  in- 
dicate an V  reference  to  a  government  of  Territories  not  in- 
cluded within  the  limito  of  the  Union;  and  the  whole  dis- 
eusrion  demonstrates  that  the  Convention  was  consciously 
dealing  with  a  Territory  whose  condition,  as  to  eovemmeat,  had 
beeii  arranged*  by  a  flmdamentel  and  unalterable  compact 

An  examination  of  ibis  clause  of  the  Constitution,  by  the 
light  of  this  drcumstanoes  in  which  tiie  Coavention  was  placed, 
will  aid  us  to  determine  its  significance.  The  first  clause  is, 
^that  new  States  may  be  admitted  by  the  Congress  to  "^* 
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dnioii/'  The  condition  of  Eentncky,  Vermont^  Bhode  IslancL 
and  the  new  States  to  be  fonned  in  the  Northwest^  snggeeted 
this,  as  a  necessary  addition  to  the  powers  of  Congress.  The 
next  clause,  providing  for  tiie  saboivision  of  StateSy  and  the 
parties  to  consent  to  such  an  Alteration,  was  reqnired,  by  the 
plans  on  foot,  for  changes  in  Massachusetts,  New  York,  renn- 
srlTania,  North  Carolina,  and  Georgia.  The  clause  wluch  en- 
ablee  Congress  to  dispose  of  and  make  r^^ations  respecting 
the  public  domain,  was  demanded  by  the  exigencies  or  an  ex- 
hausted treasury  and  a  disordered  nnance,  for  relief  by  sales, 
and  tibe  preparation'  for  sales,  of  the  public  lands ;  and  the  last 
clause,  that  nothing  in  the  Constitution  should  prejudice  the 
claiins  of  the  Unitea  States  or  a  particular  State,  was  to  quiet 
the  jealousy  and  irritation  of  those  who  had  claimed  for  the 
United  States  aU  the  unappropriated  lands.  I  look  in  yain, 
amonff  the  discussions  of  the  time,  for  the  assertion  of  a  supreme 
soyereiraty  for  Congress  oyer  the  territory  then  belongmg  to 
the  Umted  States,  or  that  they  might  thereafter  acquire.  I  seek 
in  yain  for  an  annunciation  toat  a  consolidated  power  had  been 
inaugurated,  whose  subiect  comprehended  an  empire,  and 
whi<m  had  no  restriction  but  the  discretion  of  Oonffress.  This 
disturbing  element  of  the  TTnion  entirely  escapea  tiie  appre- 
hensiye  preyujibnaof  Samuel  Adams,  George  Clinton,  Lutiier 
Martin,  and  FatriokHeniT;  and,  in  respect  to  diemgers  from 
power  yested  m  a.central  Gfoyemment  oyer  distant  settlements, 
colonies,  or  proyinces,  their  instincts  were  always  aliye.  Not 
a  word  escaped  them,  to  warn  their  cotmtrymen,  tiiat  here  was 
a  power  to  threaten  the  landmarks  of  this  federatiye  Union, 
and  with  them  the  safe^ards  of  popular  and  constitutional 
liberty ;  or  that  under  this  article  ther^  might  be  introduced, 
on  our  soil,  a  single  Gk>yemment  oyer  a  yast  extent  of  country-^ 
a  Gk>yemment  foreign  to  the  persons  oyer  whom  it  might  be 
exercised,  and  capable  of  binding  those  not  represented,  by 
statutes^  in  all  cases  whateyer.  1  find  nothing  to  autiiorixe 
these  enormous  pretensions,  nothin^^  in  the  expositions  of  the 
friends  of  the  Constitution,  notlpng  m  the  expitessions  of  alann 
by  its  opponents— expressions  whicn  haye  since  been  deyeloped 
as  pro^ecies.  Ey^  portion  of  the  United  States  was  then 
provided  with  a  municipal  Gtoyemment,  which  this  Constitution 
was  not  designed  to  supersede,  but  merely  to  modify  as  to  its 
conditions. 

The  compacts  of  cession  by  North  Carolina  and  Georgia  are 
subsequent  to  the  Constitution.  They  adopt  the  ordinance  of 
1787,  except  the  clause  respecting  slayery.  But  the  pre- 
cautionary repudiation  of  that  article  forms  an  argument  quite 
as  satisfiictory  to  the  adyocates  for  Federal  power,  as  its  intro- 
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daction  would  have  done.  The  reftisal  of  a  power  to  Coneresa 
to  legislate  in  one  place,  seems  to  j^iify  the  seizure  of  the 
same  pdw.er  when  another  place  for  its  exercise  is  found. 

This  proceeds  firom  a  radical  error,  which  lies  at  the  found* 
ation  o£  much  of  this  discussion.  It  is,  Ihtft  the  F^eral 
Qovemment  may  lawfully  do  whatever  is  not  directlv^rohibited 
by  the  Constitution.  TbiB  would  have  been  a  nmdamental 
error,  if  no  amendments  to  the  Constitution  had  been  made. 
But  the  final  expression  of  the  will  of  the  people  of  the  States, 
in  the  10th  amendment,  is,  that  the  powers  of  the  Federal 
Gkyvemment  are  limited  to  the  j^nts  of  the  Constitution. 

Before  the  cession  of  Geoigia  was  made.  Confess  asserted 
ri^ts,  in  respect  to  a  part  <?  her  territo^,  which,  require  a 
passing  notice.  In  1798  and  1800,  acts  for  the  settlement  of 
limits  with  Georgia,  and  to  establish  a  Government  in  the 
Ifississippi  Territozy,  were  adopted.  A  Territorial  Government 
was  organized,  between  the  Chattahoochee  and  Mississippi 
'rivers.  Tiiis  was  within  the  limits  of  Georgia.  These  acts 
dismembered  Gteor^  They  established  a  separate  Gbvem* 
ment  upon  her  soil,  while  they  rather  derisivelv  professed, 
^  that  the  establishment  of  that  Government  shall  m  no  re- 
spects impair  the  rights  of  the  State  of  Gteorcia,  either  to  tilie 
jurisdiction  or  soil  of  the  Territory."  The  Constitution  pro> 
vided  that  the  importation  of  such  persons  as  any  of  the  ex- 
istin^  States  shall  tnink  proper  to  admit,  shall  not  be  prohibited 
by  Congress  before  1808.  By  these  enactments,  a  prohibition 
was  plf^ed,  upon  the  importation  of  slaves  into  Georgia,  al- 
though hisr  Legislature  had  made  nohe. 

This  court  have  repeatedly  affirmed  the  paramount,  claim  of 
Georgia  to  this  Territoiy.  They  have  denied  the  existence  of 
any  title  in  the  United  States.  «(6  C.  B.,  87 ;  12  Wh.,  528 ;  8 
How.,  212;  18  How.,  881.)  Yet  these  acts  were  cited  in  the 
argument  as  precedents  to  show  the  power  of  Qongress  in  the 
Territories.  These  statutes  were  the  occasion  of  earnest  ex- 
postulation and  bitter  remonstrance  on  the  part  of  the  authori- 
ties of  the  State,  and  the  memory  of  their  imustice  and  wrong 
remained  long  after  the  legal  settlement  of  the  controversy  by 
the  compact  of  1802.  A  reference  td  these  acts  terminates 
what  I  have  to  say  upon  the  Constitutions  of  the  Territoir 
witlun  the  original  limits  of  the  United  States.  These  Consii- 
tutions  were  mmed  by  the  concurrence  of  the  States  making 
the  cessions,  and  Congress,  and  were  tendered  to  immigrants 
who  might  be  attracted  to  the  vacant  territoix*  The  legisla- 
tive, powers  of  the  officers  of  this  Government  were  limited  to 
the  selection  of  laws  from  the  States ;  and  provision  was  made 
for  the  introduction  of  popular  institutions,  and  their  emand- 
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pation  firom  Federal  control,  whenever  a  euitable  opportonilj 
occnrred.  The  limited  reservation  of  le^lative  power  to  the 
officers  of  the  Federal  GK>yemment  was  excused,  on  the  plea 
of  ntcessiiy;  and  the  probability  is,  that  the  clanses  respecting 
slavery  embody  some  compromise  among  the  statesmen  of  that 
time ;  beyond  these,  the  fistingoishing  featnres  of  the  system 
which  the  patriots  of  the  Bevolntion  had  claimed  as  their  oirth- 
ri^t,  from  Great  Britain,  predominated  in  them. 

xhe^  acquisition  of  Louisiana,  in  1808,  introduced  another 
system  into  the  United  States.  This  vast  province  was  ceded 
by  Napoleon,  and  its  population  had  always  been  accustomed 
to  a  viceroyal  Government,  appointed  by  the  Crowns  of  France 
or  Spain.  To  establish  a  Government  constituted  on  similar 
principles,  and  with  like  conditions,  was  not  an  unnatural  pro- 
ceeding. 

But  there  was  great  difficulty  in  finding  constitutional  au- 
thority for  the  measure.  The  third  section  of  the  foiurth  arti- 
cle of  the  Constitution  was  introduced  into  tiie  Constitution, 
on  the  motion  of  Mr.  Gouvemeur  Morris.  In  1808,  he  was 
appealed  to  for  information  in  re^prd  to  its  meaning.  He  an- 
swers :  <^  I  am  very  certain  I  had  it  not  in  contemplation  to  in- 
sert a  decree  de  coereendo  imperio  in  the  Constitution  of  Amer^ 
ica.  *  *  *  I  knew  then,  as  well  as  I  do  now,  that  all 
North  America  must  at  lengtii  be  annexed  to  us.  Happy  in- 
deed, if  the  lust  of  dominion 'Stop  here.  It. would  therefore 
have  been  perfectiy  Utopian  to  oppose  a  paper  restriction  to 
the  violence  of  popular  sentiment,  m  a  popuutr  Government.*' 
(8  Mor.  Writ.,  185.)  A  few  days  later,  he  makes  another  reply 
to  his  correspon^nt.  '^I  perceive,"  he  says,  *^I  mistook  the 
drift  of  your  inquiry,  which  substftntially  is,  whether  Con- 
gress can  admit,  as  a  new  State,  territory  which  did  not  belong 
to  the  United  States  when  the  Constitution  was  made.  In  my 
opinion,  they  cannot  I  always  thought,  when  we  should  ac-* 
quire  Canadua  and  Louisiana,  it  would  be  proper  to  oovBaK 

THBM  AS  PBOVIKCBS,  AND  ALLOW  THXM  NO  VOICE  in  OUT  CaW/ieOs. 

I^  wording  the  third  sbction  or  tbx  fourth  article^  Iweni  as  far  as 
cvrcumsianees  vxndd  permUj  to  estaoUah  the  txclusum.  Oakdor 
obliges  me  to  add  mt  belief,  that  had  rr  been  more  poikted- 

LT  EXPRESSED,  A  STRONG  OPPOSITION  WOULD  HAVE  BEEN  MADE." 

(8  Mor.  Writ,  192.)  The  first  Territorial  Qovemment  of  Lou- 
isiana was  an  Imperial  one,  founded  upon  a  French  or  Span- 
ish model.  •  For  a  time,  the  Gk)vemor,  Judges,  Le^slative 
Coxmcil,  Marshal,  Secretary,  and  officers  of  the  militia,  were 

appointed  by  the  President.* 

- 

.  *Mr.  Varniim  nid:  '<The  biU  prorided  inch  a  GoTemment  at  had  aeter  beea 
known  in  the  United  States."    Hr.  Eaitia:  <<The  OoTemment  laid  down  in  thii 
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^eddat  tiiese  anomaloiis  ammgementBy  the  aoquiflitioii  gave 
liae  to  jealoos  inqairiee,  as  to  the  inflaenoe  it  would  exert  in 
determining  the  men  and  Stutes  that  were  to  be^&e  arbiten 
Ad  mlera  of  the  destinies  of  the  Union;  and  nnoonstitationa] 
opinions,  havinff  for 'their  aim  to  promote  sectional  divinons, 
wtee  annonnoed  and  developed;  ^Somethioff/'  said  an  emi- 
nent statesman,;^' 8omethin|^nas  suggested  to  we  members  of 
Congress  &e  policy  of  acquiring  geographical  minorities.  TUa 
i|.a  very  direct  step  towards  msnnion^  for  it  must  foster  the 
gebgn^hical  enmities  by  whi<ch  alone  it  can  be  eflfoctod.  Una 
somethmg  mnst  hb  a  contemplation  of  jMurticolar  advantages 
to  be  derived  from  sach  mi^onties ;  and  is  it  not  notorious  mat 
they  consist  'pf  nothing  else  but  usurpations  over  persons  and 
property,  by  which  they  can  r^fulate  the  internal  wealth  and 
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.  The  most  dangerous  of  the  efforts  to  employ  a'^geographical 
political  power,  to  peipetuate  a  geomphical  prepon^rance  in 


th<Gt  Union,  is  to  be  fouiid  in  the  deuberalions  upon  the  act  of 
the  6th  of  Mtfrch,  1820,  before  dted.  The  attempt  consisted 
of  a  proposal  to  exclude  Missouri  from  a  place  in  the  Union, 
mless  her  people  would  adopt  a  Constitution  containing  a 
pirohfbition  upon  the  subject  o^  slaverjr,  according  to  a  pr^ 
Mriptidn  <xP  Congress*  Tne  sentiment  is  now  general,  if  not 
Mnversfd,.that  Cragressbad  no  constitutianal  power  to  impose 
the  restriction.  Tms  was  frankly  isdmitted  at  the  bar,  in  the 
course  of  this  argument  The  prmciples  which  this  court  have 
pronouiiced  caaaenin  the  pretension  ihen  made  on  behalf  of 
the  legisli^ve  department  In  Ght>ve8  v.  Slaughter,  (15  Pet,) 
tfte  Cmef  Justice  said:  **The  power  over  this  subject  is  ezdu- 
sivet  V  with  the  several  States,  and  each  of  them  has  a  right  to 
dedae  for  itself  whether  it  will  or  wiH  not  allow  persons  of 
this  description  to  -be  brought  within  its  limite.  Justice 
McLesn  said :  }*  The  Constitution  of  the  United  States  ope* 
rates  alike  in  all  the  States,*  and  one  State  has  the  same  nower 
over  the  sulgect  of  slavery  as  every  other  State."  In  Pollard's 
Lessee  v.  Bb^n,  (8  How.,  ^12,)  the  court  sayc  <'The  Unit&d 
Stotes  have  no  constitutional  capacity  to  exerdse  munidpal 


If  Mrtalal/  a  ii«ir  thing  la  th«  UdIM  State.*'  Mr.  Liicm:  «IihM  bMA  n- 
BUttlud,  tbat  mli  bin  MtabUf hat  MbimUrj  prlndpltt  n«7«r  pmrloiiBlj  Intro* 
daeiAla  tl|«  GofmiMnt  of  m^  Ttnitoiy  of  Hm  UBitod  Statoi.  Gnatiag  tbs 
tvolli  of  tail  obMrratidB,"  ae.,  ^  Mt.Mmod:  •'MySniolijMtfoBtetlie  priiidl. 
flls.eoQtaliiid  Is  thii  Motion  ii.  thai  ji  <ttabliB|i«f  a  ipscief  of  gorwniBe&t  19-t 
fai0WA  «6  the  United  StalM.*  Mr.  BcirW:  <<  Wore  the  FTeeideBt  en  engel  ineteed 
of  n  flHta,  I  wonld  sot  olothe  him  with  thli  p^iwer.*  Ifr.  O.  W.  Oeapben:  ''On 
the  leetlon,  it  will  meer'thai  it  reeQj  eetahllihee  n  eompiete  deepoi- 

*  ^.  ShMHi:  f'Onn  eaythfi^f  be  iMfe  ropagiiiatto  the  prineiplei  of  Jut  gov* 
T   Oens^lhiif  beiBoctdOTottot*--JiMMlt^<?Dfi^r«iibl8as-'i. 
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jurisdiction,  soyereigntyi  or  eminent  domain,  within  the  limits 
of  a  State  or  elsewhere,  except  in  cases  where  it  is  delegated, 
and  the  court  denies  the  ftcolty  of  the  Federal  Goyemment  to 
add  to  its  powers  by  treaty  or  compact" 

This  is  a  necessary  consequence,  resulting  from  the  nature 
of  the  Federal  Constitution,  which  is  a  federal  compact  among 
the  States,  establishinjg  a  limited  Gk>7emment,  with  powers 
delegated  by  the  people  of  distinct  and  independent  commu- 
nities, who  reserved  to  their  State  Oovemments,  and  to  them- 
selves, the  powers  they  did  not  mnt.  This  clum  to  impose 
a  restriction  upon  the  j^ple  of  Missouri  involved  a  denial  of 
the  constitutional  relatioiyi  between  the  people  of  the  States 
and  Con^;ress,  and  affirmed  a  concurrent  right  for  the  latter, 
with  their  people,  to  constitute  the  social  and  political  system 
of  the  new  States.  A  successful  maintenance  of  this  claim 
would  have  altered  the  basis  of  the  Constitution.  The  new 
States  would  have  become  members  of  a  TTnion  defined  in  part 
by  the  Constitution  and  in  put  by  Congress.  They  would 
not  have  been  admitted  to  *^this  Unionr '  Their  sovereignty 
would  have  beeh  restricted  by  Congress  as  well  as  the  Consti- 
tution. The  demand  was  unconstitutional  and  subversive,  but 
was  prosecuted  with  an  enei^pr*  and  aroused  such  animosities 
among  the  people,  that  patriots,  whose  confidence  had  not 
fidled  during  the  Revolution,  begain  to  despair  for  the  Consti- 
tution."^  Amid  the  utmost  violence  of  this  eztraordinarf 
contest,  the  expedient  contained  in  the  eighth  section  of  this 
act  was  proposed,  to  moderate  it,  and  to  avert  the  catastrophe 
it  menaced.  It  was  not  seriously  debated,  nor  were  its  consti- 
tutional aspects  severely  scrutinized  by  Congress.  For  the 
first  time,  in  the  histoiy  of  the  country,  has  its  operation  been 
embodied  in  a  case  at  law,  and  been  presented  to  this  court 
for  their  lu^pnent.  The  inquiry  is,  whether  there  are  condi- 
tions in  the  Constitutions  of  the  Territories  which  subject  the 
caj>acity  and  status  of  persons  within  tiieir  limits  to  the  direct 
action  of  Congress.  Can  Con^press  determine  the  condition 
and  status  of  j^rsons  who  inhabit  the  Territories  ? 

The  Constitution  permits  Con^;ress  to  dispose  of  and  to 
make  all  needfiil  rules  and  regulations  respecting  the  territory 
or  other  properly  belon^g  to  the  United  States.  This  power 
applies  as  well  to  temtory  belon^^ff  to  the  United  States 
within  the  States,  as.  beyond  them.  It  comprehends  all  tiie 
public  domain,  wnerever  it  may  be.    The  argument  is,  that 


*  Ifr.  Jtftnos  wrote :  «  The  Ifinovi  qneiUoii  is  the  moit  portentous  one  that 
Cffsr  threfttaned  ovr  Union.  In  the  sloomiest  moments  of  the  rerolntionarj  war, 
I  nerer  had  aiij  ^prehension  equal  to  that  I  Ibel  Drom  this  source." 
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the  power  to  make  ^'all  needful  rales  and  regulationB"  *<is  a 
power  of  le^lation,""  ^'a  fiiU  legislatiye  power;"  ''that  if 
mclndea  all  sobjects  of  leg^lation  in  the  territorjr/'  and  is 
without  any  limitationB,  except  the  jDoeitive  prohibitions  wludi 
aflbet  all  the  powers  of  Oonmss.  Oonffress  may^  then  regolate 
or  prohibit  slavery  npon  uie  public  £>main  williin  the  new 
States,  and  such  a  prohibition  woold  permanently  affect  the 
capadty  of  a  slave,  whose  master  mieht  carry  him  to  it.  And 
wfyiurt?  BecaiuSa no iK>wer has b4i  oonfeired on Congi«88. 
This  is  a  conclusion  universally  admitted.  But  the  power  to 
'^make  roles  and  regulations  respecting  the  territoi^r"  is  not 
restrained  by  State  lines,  nor  are  there  any  constitutional 

Srohibitions'  upon  its  ezerbise  in  the  domain  of  the  United 
tates  within  the  States;  and  whatever  rules  and  regula- 
tions respecting  territory  Congress  may  constitutionally  make 
are  supreme,  md  ace  not  depejident  on  the  situs  of  ^Hhe  terri- 
tonr." 

The  author  of  the  Farmer's  Letters,  so  fieunous  in  the  ante- 
revolutionmy'  histoiy,  thus  states  the  argument  made  by  the 
American  loyalists  ^in  &vor  of  the  claim  of  the  British  Parlia- 
ment to  legislate  in  all  cases  whatever  over  the  colonies  T  '^It 
has  been  urged  with  great  vehemence  against  us,*'  he  sa^s, 
'^and  it  seems  to  be  thought  their  vo&t  by  our  adversaries,  that 
a  power  of  regulation  is  a  power  of  legislation ;  and  a  power 
of  legklation,  if  constitutional,  must  be  universal  and  supreme^ 
in  the  utmost  sense  of  the  word.  It  Ib  therefore  concluded 
that  thCs  colonies,  by  acknowledging  the  power  of  regulation, 
acknowledeed  every  otber  power."  '  ^ 

This  sopnism  imposed  upon  a  portion  of  the  patriots  of  that 
dav.  Qn»f  Justice  Marshall,  in  his  life*  of  Washington,  says 
^'uat  many  of  the  best-informed  men  in  Massachusetts  had 
perhaps  adopted  tlie  opinion  of  tiie  parliamentary  right  of 
internal  government  over  the  colonies;"  ''that  the  £nglish 
statute  book  furnishes  many  instances  of  its  exercise;"  ''that 
in  no .  case  recollected,  was  their  authority  openly  controvert- 
ed;" and  "that  the  General  Court  of  Maeuraonusetts.  on  a  late 
occasion,  openly  recognised  the  principle." '  (Marsh.  Wash., 
V.  2,  p.  76,  76.) 

But  the  more  eminent  men  of  Massachusetts  r^ected  it;  and 
imotfaer  patriot  of  the  time  employs  tiie  instance  to  warn  us 
o£  "thelrtealth  with  which  oppression  approaches,"  and  ''the 
enormities  towards  which  precedents  travel."  And  the  people 
of  the  United  States,  as  we  have  seen,  appealed  to  the  last  ar- 

Eiment,  rather  than  acquiesce  in  their  authority*    Opuld  it 
ve  been  the  purpose  of  Washington  and  his  illustrious  asso- 
dates,  by  tiie  use  oi  ambiguous^  equivocal,  and  ezpansite 
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words,  such  as  "rules,"  " regulations,'*  "territory,"  to  re-es- 
tablish in  the  Constitution  of  their  country  that  /or<  which 
had  been  prostrated  amid  the  toils  and  with  the  suroriQni  and 
sacrifices  of  seven  years  of  war?  Are  these  words-to  Be  un- 
derstood .as  the  Norths,  the  Grenvilles,  Hillsboroughs,  Hutch- 
insons,  aiid  Dunmores — ^in  a  word,  as  Qeovfge  HI  would  hay^ 
understood  them— or  are  we  to  look  for  their  interpretation  to 
Patrick  Henry  or  Samuel  Adams,  to  Jefferson,  and  Jay,  and 
Biddnson ;  to  the  &age  Franklin,  or  to  Hamilton,  who  firom 
his  early  manhood  was  engaged  in  combating  British  con- 
structions of  such  words?  We  know  that  the  resolution  of 
Congress  of  1780  contemplated  that  the  new  States  to  be  form- 
ed under  tiieir  recommendation  were  to  have  the  same  rights 
of  sovereignty,  freedom,  and  independence,  as  the  old.  That 
every  resolution,  cession,  compact,  and  ordinance;  of  the 
States,  observed  the  same  liberal  principle.  That  the  Union 
of  the  Constitution  is  a  union  formed  of  equal  States;  and  that 
new  Staites,  when  admitted,  were  to  enter  '^tlus  Union."  H^ 
another  union  been  proposed  in  ^'any  pointed  manner,"  it 
would  have  encountered  not  only  '^ strong"  but  successful  op- 
position. The  ^sunion  between  Great  Britain  and  her  c<A- 
onies  originated  in  the  antipathy  of  the  latter  to  ^'rdles  and 
regulations  "  made  by  a  remote  power  respecting  their  internal 
policy.  In  forming  the  Constitution,  this  fitct  was  ever  pres- 
ent in  the  minds  of  its  authors.  The  people  were  assured  bv 
their  most  trusted  statesmen  <^that  the  jurisdiction  of  the  Fed- 
eral Government  is  limited  to  certain  enumerated  objects, 
which  concern  all  members  of  the  republic,"  and  ^Hhat  the 
local  or  municipal  authorities  form  distinct  portions  of  su- 
premacy, no  more  subject  within  their  respective  spheres  to 
the  general  authority,  wan  the  ^^neral  authority  is  subject  to 
them  within  its  own  sphere."  rail,  this  did  not  content  them. 
Upder  the  lead  of  Hancock  and  Samuel  Adams,  of  Patrick 
Heniy  and  Gtoorge  Mason,  they  demanded  an  Explicit  declara- 
tion that'  no  more  power  was  to  be  exercised  than  they  had 
delegated.  And  the  ninth  and  tenth  amendments  to  the  Con- 
stitution* were  designed  to  include  the  reserved  rights  of  the 
States,  and  tiie  people,  within  all  the  sanctions  of  that  instru- 
ment, and  to  bmd  the  authorities.  State  and  Federal,  by  the 
judicial  oath  it  prescribes,  to  their  recognition  and  observance. 
Is  it  probable^  therefore,  that  the  supreme  and  irresoonsible 
IK>wer,  which  is  now  claimed  for  Congress  over  bounoless  ter- 
ritorieis,  the  use  of  which  cannot  fidfto  react  upon  the  politi- 
cal system  of  the  States,  to  its  subversion,  was  ever  withm  the 
contemplation  of  the  statesmen  who  conducted  tiie  counsels 
of  the  people  in  the  formation  of  this  Constitution  ?    When 
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the^nettions  that  came  to  the  smlace  npon  the  aoqnimtion  of 
Lonifliaiia  were  presented  to  the  mind  of  Jefferson,  he  wrote: 
'^I  had  rather  aak  an  enlargement  of  power  from  the  nation^ 
where  it  is  found  necessary,  than  to  assume  it  by  a  construe- 
tion  which  would  make  our  powers  boundless.  Our  peculiar 
security  is  in  the  possession  of  a  written  Constitution.  Let  us 
not  make  it  blank  paper  bj  construction.  I  say  the  same  as 
to  the  opinion  of  tnose  who  consider  the  grant  of  the  treaty^ 
making  power  as  boundless.  If  it  is,  then  we  have  no  Consti- 
tution. If  it  has  bounds,  they  Can  be  no  others  tiian  the  defi- 
nitions of  the  powers  which  that  instrument  ^ves.  It  specifies 
and  delineates  the  operations  permitted  to  Qie  Federtd  Gov- 
ernment, and  jgves  the  powers  necessary  to  cany  them  into 
execution."  The  publication  of  the  journals  of  the  Federal 
Convention  in  1819,  of  the  debates  reported  by  Mr.  Madison 
in  1840,  and  the  mass  of  private  correspondence  of  the  early 
statesmen  before  and  since,  enable  us  to  approach  the  discus- 
don  of  the  aims  of  those  who  made  ^e  Constitution,  with 
some  insight  and  confidence. 

I  have  endeavored,  with  the  assistance  of  these,  to  find  a 
solution  for  the  ^ve  and  difficult  question  involved  in  this 
inquiry.  My  opinion  is,  that  the  claim  for  Congress  of  su- 
preme power  in  the  Territories,  under  the  grant  to  '^  dispose 
of  and  make  all  needful  rules  and  regulations  respecting  ieni' 
ioryj**  is  not  supported  bv  the  historical  evidence  drawn  from 
the  Revolution,  the  Confederation,  or  the  deliberations  which 
preceded  the  ratification  of  the  Federal  Constitution.  The 
ordinance  of  1787  depended  upon  the  action  of  the  Congress 
of  the  Confederation,  the  .assent  of  the  State  of  Virginia,  and 
the  acquiescence  of  the  people  who  recognised  the  validity  of 
that  plea  of  necessity  which  supported  so  many  of  the  acts  of 
the  Governments  of  that  time ;  and  the  Federal  Government 
accepted  the  ordinance  as  a  recognised  and  valid  engagement 
of  tibe  Confederation. 

.  In  referring  to  the  precedents  of  .1798  and  1800, 1  find  the 
Constitution  was  plainly  violated  by  the  invasion  of  the  rights 
ci  a  sovereign  State,  both  of  soil  and  jurisdiction ;  and  in  ref- 
ttfence  to  that  of  1804,  the  wisest  statesmen  protested  aMinst 
iti  and' the  President  more  than  doubted  its  policy  ana  the 
power  of  the  Government. 

Mr.  John  Quincy  Adams,  at  a  later  period,  says  of  the  last 
aeti  ^'that  tiie  President  found  Congress  mounted  to  the  pitch 
of  passing  those  acts,  witiiout  inquiring  where  they  acquired 
the  authoritv,  and  he  conquered  his  own  scruples  as  they  had 
done  theirs.  But  this  court  cannot  undertake  for  themselves 
the  same  conquest    They  acknowledge  that  our  peculiar  se- 
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eorily  ^  ill  ^^  poeseasion  of  a  written  Constitalion,  and  they 
cannot  make  it  olank  paper  by  constraction. 

They  look  to  its  dehneation  of  the  operations  of  the  Federal 
Government,  and  they  must  not  exceed  the  limits  it  marks 
out,  in  their  administration*  ^  The  court  have  said  ^^that  Oon- 
gress  cannot  exercise  mnnicijpal  jurisdiction,  sovereignty,  or 
eminent  domain,  within  the  hmits  pf  a  State  or  elsewhere,  be- 
yond what  has  been  delegated."  We  are  then  to  find  the 
authority  for  supreme  power  in  the  Territories  in  Ihe  Contfti* 
tution.  What  are  the  limits  upon  the  operations  of  a  Govern* 
ment  invested  with  legislative,  executive,  and  judiciaiy  powers, 
and  charged  with  tiie  power  to  disfHMe  of  and  to  make  all  need- 
fhl  rules  and  regulations  respecting  a  vast  public  d6maint 
The  feudal  system  would  have  rec(>gnised  the  daim  made  on 
behalf  of  the  Federal  Gk>Vemment  for  supreme  power  over 
persons  and  things  in  the  Tenitories,  as  an  incident  to  this 
titie— that  is,  the  titie  to  dispose  of  and  make  rules  and  regu- 
lations req^ecting  it 

The  Korman  lawyers  of  William  the  Conqueror  would  have 
gelded  an  implicit  assent  to  the  doctrine,  that  a  supreme  sov- 
ereignly is  an  mseparable  incident  to  a  grant  to  dispose  of  and 
to  make  all  needful  rules  and  reflations  respecting  the  public 
domain.  But  an  American  patnot,  in  contrasting  the  European 
and  American  systems,  may  affirm,  ^^  that  European  sovereigns 
give  lands  to  their  colonists,  but  reserve  to  themselves  a  power 
to  'control  their  property,  liberty,  and  privileges;  but  the 
American  Government  sells  the  limds  belonffin^  to  thc/people 
of  the  several  States  (L  e..  United  States)  to  tiieir  citizens,  wno 
are  alr^y  in  the  possession  of  personal  and  political  rights, 
whidi  the  Government  did  not  give,  and  cannot  take  away." 
And  the  advocates  for  Government  sovereignty  in  the  Terriv 
tories  have  been  compelled  to  abate  a  portion  of  the  pretensions 
originally,  made  in  its  behalf,  and  to  admit  that  the  constitiv 
tional  prohibitions  upon  Conjgpress  operate  in  the  Territories. 
But  a  constitutional  prohibitipn  is  not  requisite  to  ascertain 
a  limitation  upon  the  authority  of  the  several  departments 
of  the  Federal  Government.  Nor  are  the  States  or  people' 
restrained  by  any  enumeration  or  definition  of  their  rignts  or 
liberties. 

To  impair  or  diminbh  either,  the  depart^lent  must  produce 
an  authoritv from  the  people  themselves,  in  their  Constitution; 
and,  as  we  have  seen,  a  power  to  make  rules  and  re||ttlations 
rejecting  the  public  domain  does  not  confer  a  municipal  sov- 
ereignty over  persons  and  things  upon  it.  But  as  tins  is 
^tiiougnt  their  fort"  by  our  adversaries,  I  propose  a  more 
definite  examination  of  iL  -  We  Jiave  seen,  Congress  does  not 
VOL.  XIX.  88 
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dispose  of  or  make  rales  and  regalations  respecting  domam 
belonging  to  themselves,  bnt  belonging  to  the  United  States. 

These  conferred  on  their  mandatory,  Congress,  authority  to 
dispose  of  the  territory  which  belonged  to  them  in  common ; 
ana  to  accomplish  that  object  beneficially  and  effectually,  they 
gave  an  anthority  to  make  saitable  rules  and  reeulations  re- 
specting it.  When  the  power  of  disposition  is  rulfiUed,  the 
authority  to  make  rules  and  regulations  terminates,  for  it  at- 
taches only  upon  territory  ^*  belonging  to  the  United  States." 

Consequently,  the  power  to  make  rules  and  regulations,  from 
the  nature  of  the  suoject^  is  restricted  to  such  administrative 
and  conservatory  acts  as  are  needful  for  the  preservation  of  the 
public  domain,  and  its  preparation  for  sale  or  disposition.  The 
system  of  land  surveys ;  tne  reservations  for  schools,  internal 
improvements,  military  sites,  and  public  building;  the  pre- 
emption  claims  of  settlers ;  the  establishment  of  land  offices, 
and  boards  of  inquiiy,  to  determine  the  validity  of  land  tities ; 
the  modes  of  entry,  and  sale,  and  of  conferring  titles ;  the  pro- 
tection of  tiie  lands  from  trespass  and  waste ;  the  partition  of 
the  public  domain  into  municipal  subdivisions,  having  refi^rence 
to  the  erection  of  Territorial  Governments  and  States;  and 
TOrhaps  the  selection,  under  their  authority,  of  suitable  laws 
for  the  protection  of  the  settlers,  uMil  there  may  be  a  sufficient 
number  of  them  to  form  a  self-sustaining  municipal  Govern- 
ment— 4hese  important  rules,  and  regulations  will  sufficientiy 
illustrate  the  scope  and  operation  of  the  8d  section  of  the  4tn 
article  of  the  C<lnstitution.  -  But  this  clause  in  the  Constitution 
•does  not  exhaust  the  powers  of  Congress  within  the  territorial 
subdivisions,  or  over  the  persons  who  inhabit  them.  Conmss 
xni^  exeroiBe  there  all  the  powers  of  Government  which  belong 
t6  them  as  the  Legislature  of  the  United  States,  of  which  these 
^Territories  make  a  part  (Loughborough  v.  Blake,  5  Wheat, 
SIT.)  Thus  the  laivs  of  taxation,  for  the  regulation  of  foreign, 
Federal,  and  Indian  commerce,  and  so  for  the  abolition  of 
the  slave  trade,  for  the  protection  of  copyrights  and  inventions, 
for  the  establishment  of  postal  communication  and  courts  of 
justic^e,  and  for  the  punishment  of  crimes,  are  as  operative 
there  as  wilhin  the  States.  I  a^nit  that  to  mark  the  bounds 
for  the  iurisdiction  of  the  Government  of  the  United  States 
witiun  the  Territory,  and  of  its  power  in  respect  to  persons  and 
tfa^^  wJ4ihiJi  1^  municipal  subdivisions  it  has  created,  is  a 
work  of  deScae^  and  difficulty,  and,  in  a  great  measure,  is 
b^ond  the  oeguzaiice  of  the  juoiciary  department  of  that  Gov- 
ernment Hew  much  municipal  power  may  be  exercised  by 
the  people  of  the  Territory,  before  their  admission  to  the  Union, 
the  courts  *af  justioe  cannot  decide.    This  must  depend,  for 
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the  most  part,  on  i>olitical  oonaiderationBy  which  cannot  enter 
into  the  determination  of  a  case  of  law  or  equity.  I  do  not  feel 
called  upon  to  define  the  Jurisdiction  of  Congress.  It  is  sufll- 
dent  for  the  decision  oi  this  case  to  ascertain  whether  the 
residuary,  sovereignty  of  the  States  or  people  has  been  invaded 
by  the  8th  section  of  the  act  of  6th  March,  1820, 1  have  cited, 
in  so  far  as  it  concerns  the  capacity  and  ^ftito' of  persons  in 
the  condition  and  circumstances  of  the  plaintiff  and  ms  family. 

These '  States,  at  the  adoption  of  the  Federal  Constitution, 
were  organized  communities,  having  distinct  systems  of  munh' 
cipal  law,  which,  though  derived  from  a  common  source,  and 
recognising  in  the  main  similar  principles,  j^t  in  some  rei^>ectB 
had  become  unlike,  and  on  a  particular  subject  promised  to  be 
antagonistic. 

Their  systems  provided  protection  for  life,  liberty,  and  pr<n>> 
erty,  among  their  citizens,  and  for  the  determination  of  the 
condition  and  capacity  of  the  persons  domiciled  within  their 
limits.  These  institutions,  .for  the  most  paft,  were  placed 
beyond  the  control  of  the  Federal  GU)vemment.  The  Consti- 
tution allows  Congress  to  coin  money,  and' regulate  its  value; 
to  regulate  foreign  and  Federal  commerce;  to  secure,  for  a 
limited  period,  to  authors  and  inventors,  a  property  in  their 
writing  and  discoveries :  and  to  make  rules  concerning  cap- 
tures m  war;  and,  within  the  limits  of  these  powers,  it  has 
exercised,  riehtiy,  to  a  greater  or  less  extent,  the  power  to 
determine  what  shall  and  what  shall  not  be  j>roperty. 

But  the  great  powers  of  war  and  Negotiation,  finance,  postal 
communication,  and  oommeroe,  in  general,  when  employed  in 
respect  to  the  property  of  a  citizen,  refer  to,  and  depend  upon, 
the  municipal  laws  of  the  States,  te  ascertain  and  determine 
what  is  proi^rty,  and  the  rights  of  the  owner,  and  the  tenure 
by  which  it  is  held. 

« Whatever  these  Constitutions  and  laws  validly  determine  to 
be  property,  it  is  the  duty  of  the  Fedml  Gk>vemment,  thrpueh 
tiie  domain  of  jurisdiction  merely  Federal,  to  recognise  to  be 
property. 

And  this  principle  follows  from  the  structure  of  the  respect- 
ive Governments,  State  and  Federal,  and  their  reciprocal  rekk 
tions.  They  are  different  agents  and  trustees  of  the  people  of 
the  several  States,  appoint^  with  different  powers  and  with 
distinct  purposes,  but  whose  acts,  within  the  scope  of  tiieir 
respective  jurisdictions,  are  mutually  obligatoiy.  They  are 
respectively  the  dei>ositories  of  such  powers  of  legislation  as 
the  people  were  willing  to  surrender^  and  their  duty  is  to 
x^Oroperate  within  their  several  jurisdictions  to  maintain  the 
rights  of  the  same  citizens  under  both  Gh>vemmen1»  unim- 
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paired.  A  proecriptioiii  therefore,  of  the  Conatatatioii  and 
ukWB  of  one  or  more  States,  determining  pxoperfy,  on  the  part 
of  the  Federal  Oovemment,  by  which  the  stability  of  its  social 
mtem  may  be  endangered,  is  plainly  repugnant  to  the  con- 
mlions  on  which  the  Federal  Constitution  was  adopted,  or 
which  that  Gk>vemment  was  designed. to  accomplish.  Each 
of  the  States  surrendered  its  powers  of  war  and  negotiation,  to 
raise  annies  and  to  support  a  navy,  and  all  of  these  powers  are 
sometimes  required  to  preserve  a  State  from  disaster  and  ruin. 
The  Federal  Government  was  constituted  to  ezerdse  these 
powers  fiyr  the  preservation  of  the  States,  respectively,  and  to 
secure  to  all  their  citizens  the  eqjovment  of  the  rights  which 
were  not.surrendered  to  the  Federal  Government.  The  provi- 
dent care  of  the  statesmen  who  projected  the  Constitution  was 
signalised  by  such  a  distribution  of  the  powers  of  Gk>vemment 
as  to  ezdude  many  of  the  motives  and  opportunities  for 
promoting  provocations  and  spreading  discord  among  tiie 
Btates,  and  mr  guarding  against  those  partial  combinations,  so 
destructive  of  ttie  community  of  interest,  sentiment,  and  feel- 
ing, wUch  are  so  essential  to  the  support  of  the  Union,  ^e 
disonguiflhingr  features  of  their  system  consist  in  tiie  exclusion 
of  the  Federal  Government  from  the  local  and  internal  con- 
oems  oi^  and  in  the  establishment  of  an  independent  internal 
Government  wiChin,  the  States.  And  it  is  a  significant  fact  in 
tiie  history  of  the  United  States,  that  those  controversies  which 
have  been  productive  of  the  greatest  animosity,  and  have 
occasioned  most  peril  to  the  peace  of  the  Union,  have  had 
tiieir  oriffin  in  the  well-sustained  opinion  of  a  minority  among 
tiie  people,  that  the  Federal  Gkyvemment  had  overstepped  its 
eonstitiilioiial  limits  to  grant  some  exclusive  privilege,  or  to 
disturb  tiie4e^tiii^te  distribution  of  property  or  power  amonff 
the  States  or  individuals.  Nor  can  a  more  signal  instance  of 
tills  be  found  than  is  fturnished  by  the  act  before  us.  No  candid 
or  rational  man  can  hesitate  to  believe,  that  if  the  subject'  of 
the  eu^tii  section  of  the  act  of  Marcn,  1820,  had  never  been 
intro&ced  into  Congress  and  made  the  basis  of  le^slation,  no 
interest  common  to  the  Union  would  have  been  seriously 
aiEboted«.  And,  certainly,  the  creation,  within  this  Union,  of 
large  conftderaoies  of  unfriendly  and  frowning  States,  which 
has  been  the  tendency,  and,  to  an  alarming  extent,  the  result 

Sioduced  by  the  a^tation  arising  firom  it,  does  not  commena 
;  to  tiie  patriot  or  statesman.  This  court  have  determined 
that  the  mtermigration  of  slaves  was  .not  committed  to  tiie 
Jurisdietion  or  control  of  Coneress.  Wherever  a  master  is 
entitied  to  go  within  the  Unitea  Statte,  his  slave  may 'aooom> 
pany  him;  without  any  impediment  from,  or  fear  o^  Congres- 
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monal  lefiislation  or  interference.  The  qnestion  then  arises, 
whether  Congress,  which  can  exercise  no  inrisdiction.  over  the 
relations  of  master  and  slave  within  the  &mits  of  Hie  Union, 
and  is  bound  to  recognise  and  respect  the  rights  and  relations 
that  validly  exist  under  the  Constitutions  and  laws  of  the 
States,  can  deny  the  exercise  of  those  rights,  and  prohibit  the 
continuance  of  those  relations,  within  the  Territories. 

And  the  citation  of  State  statutes  prohibiting  the  immi£ra> 
tion  of  slaves,  and  of  the  decisions  of  State  courts  enforcing 
the*  forfeiture  of  the  master^s  title  in  aceovdance  with  ^eir  role, 
only  darkens  the  discussion.  For  the  Question  is,  have  Con- 
ffress  the  municipal  sovereignty  in  the  Territories  which  the 
State  Legislatures  have  derived  from  the  authority  of  the 
people,  and  exercise  in  the  States? 

And  this  depends  opon  the  construction  of  the  article  in  the 
Constitution  before  referred  to. 

And,  in  my  opinion,  that  clause  confers  no  power  upon  Con* 
ffress  to  dissolve  the  relations  of  the  master  and  slave  on  the 
domain  of  the  (Jnited  States,  either  within  or  without  any  of 
the  States. 

The  eiffhth  section  of  the  act  of  Congress  of  the  6th  of  March, 
1820,  did  not,  in  my  opinion,  operate  to  determine  the  domes- 
tic condition  and  MtuB  of  the  plaintiff  and  his  fiunily  during 
their  sojourn  in  Minnesota  Territory,  or  after  their  return  to 
Missouri. 

The  questioti  occurs  as  to  the  judgment  to  be  gpen  in' this 
case,  it  appeared  upon  the  trial  tbt  the.  plaintiff  in  1884^ 
was  in  a  state  of  slavery  in  Missouri,  and  he  nad  been  in  liifis- 
souri  for  near  fifteen  years  in  that  condition  when  this  suit  was 
brought.  Nor  does  it  fq;>pear  that  he  at  apy  time  possessed 
another  state  or  condition,  dt  fado.  Bis  claim  to  freedom 
depends  upon  his  temporary  elocation,  from  the  domiril  of  his 
ongin,  in  company  with  his  master,  to  communities  where  the 
law  of  slavery  did  not  prevaiL  My  examination  is  cohfined  to 
the  case,  as  it  was  submitted  upon  uncontested  evidence,  upon 
appropriate  issues  to  the  jury,  and  upon  the  instructions  given 
and  reused  by  the  court  upon  that  evidence.  My  opinion  is, 
tiiat  the  opinion  of  the  Circuit  Court  was  correct  upon  all  the 
claims  involved  in  those  issues,  and  that  the  verdict  of  the 
jury  was  justified  by  the  evidence  and  instructions. 

The  jury  have  returned  that  the  plaintiff  and  his  fiunily  are 
slaves* 

Upon  this  record,  it  is  apparent  that  this  is  not  a  controverty 
between  dtuens  of  different  States;  and  that  the  plaintiff  it 
no  period  of  the  life  which  has  been  submitted  to  tiie  view  of 
the  court,  has  had  a  capacity  to  maintain  a  suit  in  the  courts 
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of  the  United  States.  And  in  bo  6r  as  the  argoment  of  the 
Ohief  Jostioe  upon  the  plea  in  abatement  has  a  reference  to 
the  plaintiff  or  his  family,  in  any  of 'the  conditionB  or  ciicom- 
•tuices  of  their  Uves,  as  presented  in  the  evidence,  I  concnr  in 
that  portion  of  his  opinion^  I  concnr  in  the  judgment  which 
expresses  ti^e  conclusion  that  the  Circuit  Court  should  not 
have  rendered  a  ffeneral  jucUment 

The  capacity  .of  the  pliuntin  to  sue  is  involved  in  the  pleas  in 
bar,  and  the  verdict  of  the  jury  discloses  an  in<^pacitv  under 
the  Constitution.  Under  the  Constitution  of  the  U  nited  States, 
his  is  an  incapacity  to  sue  in  their  courts,  while,  by  the  laws 
of  Missouri,  tne  operation  of  the  verdict  would  be  more  escten- 
sive.  I  think  it  a  safe  conclusion  to  enforce  the  lesser  disabil- 
ity imposed  by  ^e  Constitution  of  the  United  States,  and  leave 
to  the  plaintiff  all  his  rights  in  Missouri.  I  think  the  judgment 
ahould  be  affirmed,  on  we  grdund  that  the  Circuit  Court  had 
no  jurisdiction,  or  that  the  case  should  be  reversed  and  re- 
manded, that  the  suit  may  be  dismissed. 

Mr.  Justice  CATRON. 

The  defendant  pleaded  to  the  jurisdiction  of  the  Circuit 
Court,  that  the  plaintiff  was  a  nesro  of  African  blood ;  the 
descendant  of  Anicans,  who  had  been  imported  and  sold  in 
thi|i  countfy- as  slaves^  and  thos  had  no  capacity  as  a  citizen  of 
Ifissouri  to  maintain  a  suit  in  the  <]!ircuit  Court  The  court 
adstained  a  demurrer  to  this  plea,  and  a  trial  was  had  upon 
tiie  pldM»  of  the  general  issue,  and  also  that  the  plaintiff  'and 
hk  mmily  were  slaves,  belonging  to  the  defendant.  In  this 
triid^  a  verdict  was  given  for  tne  defendant. 

The  judgment  of  the  Circuit  Court  upon  the  ^lea  in  abate- 
ment is  not  open,  in  my  opinion,  to  examination  in  this  court 
upon  the  plaintiff's  wnt 

The  juogment  Was  given  for  him  conformably  to  the  prayer 


of  his  demurrer.  He  cannot  assign  an  error  in  such  a  judg- 
ment (Tidd's  Pr.,  1168 ;  2  Williams's  Saund.,  46  a;  2  Ireddl 
N.  C,  87  ;.2  W.  and  B.,  891.)  Nor  does  the  &ct  that  the  judffu 
ment  was  nyen  on  a  plea  to  the  jurisdiction,  avoid  the  appu- 
cation  of  Siis  rede.  (Capron  v..  Van  Noorden,  2  Cr.,  126:  6 
Wend.,  465;  7  Met.  698;  6  Pike,  1006.} 

The  decoration  oiscloses  a  case  witnin  the  jurisdiction  of 
the  court— a  controversy  between  citizens  of  dmerent  States. 
The  plea  in  abatement,  impugning  these  jurisdictional  aver- 
ments, was  waived  when  the  ctefendant  answered  to  the  decla- 
ration by  pleas  to  the  m^ts.  The  proceedings  on  that  plea 
renudn  a  part  Qf  the  technical  record,  to  show  the  history  of 
the  case,  but  are  not  open  to  the  review  of  this  court  by  a  writ 
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of  error.  The  authorities  are  veiy  conclnsiye  on  this  poiiit. 
Shepherd  v.  Graves,  14  How.,  505 ;  Bailey  v.  Dozier,  6  How., 
28;  1  Stewart,  (Alabama,)  46;  10  Ben.  Monroe,  (Kentuclo',) 
555;  2  Stewart,  (Alabama,)  870,  443;  2  Scammon,  (Dlinois,) 
78.  Nor  can  the  court  assume,  as  admitted  facts,  the  aver- 
ments of  the  plea  from  the  confession  of  the  demurrer.  That 
confession  was  for  a  single  object,  and  cannot  be  used  for  any 
other  purpose  than  to  test  the  validity  of  the  plea.  Tompkins, 
r.  Ashley,  1  Moody  and  Macldn,  82 ;  88  Maine,  96, 100. 

There  being  nothing  in  controversy  here  but  the  merits,  I 
will  proceed  to  discuss  £hem« 

The  plaintiff  claims  to  have  acquired  proi|erty  in  himself^ 
and  became  free,  by  being  kept  in  Illinois  during  two  years. 

The  Constitution,  laws,  and  policy,  of  Illinois,  are  somewhat 

E'eculiar  respecting  slaveiy.  Unless  the  master  becomes  an  in- 
abitant  of  that  State,  the  slaves  he  takes  there  do  not  acquire 
their  freedom;  and  if  they  return  with  their  master  to  ihe 
slave  State  of  his  domicil,  they  cannot  assort  their  fi'eedom 
after  their  return.    For  the  reasons  and  authorities  on  this 

foint,  I  refer  to  the  opinion  of  my  brother  Nelson,  with  which 
not  only  concur,  but  think  his  opinion  is  the  most  conclusive 
aiKVnont  on  the  subject  within  my  knowledip. 

it  is  next  insisted  for.  the  pbuntii^  that  his  freedom  j[and  that 
of  his  wife  and  eldest  child^  was  obtained  by  force  or  the  act 
of  Congress  of  1820,  usually  known  as  the  Missouri  compro- 
mise act,  which  declares :  '^  That  in  .all  that  territoiy  cedea  by 
France  to  the  United  States,  which  lies  north  of  thirty-six  de- 
grees thirtv  minutes  north  latitude,  slavery  and  involuntary 
servitude  shall  be,  and  are  herehjj  firever  prohibited.** 

From  this  prohibition,  the  territory  now  constituting  the 
State  of  Miraouri  was  excepted ;  which  exception  to  the  stipu- 
lation eave  it  the  designation  of  a  compromise. 

The  nrst  question  presented  on  this  act  is,  whether  Congress 
had  power  to  make  such  compromise.  For,  if  power  was  want- 
ing, then  no  freedom  could  be  acquired  by  the  defendant  un« 
der  the  act 

^  That  Congress  has  no  authority  to  pass  laws  and  bind  men's 
rights  beyond  the  powers  conferred  by  the  Constitution,  is  not 
ojpen  to  controversy.  But  it  is  insisted  that,  by  the  Constitu- 
tion, Conjmss  has  power  to  le^late  for  and  govern  the  Ter- 
ritories of  the  United  States,  and  that  by  force  of  the  power  to 
j^vem,  laws  could  be  enacted,  prohibiting  slavery  in  any  por- 
tion of  the  Louisiana  Territory ;  and,  of  course,  to  abolish  sla- 
very m  all  parts  of  it,  whilst  it  wasy  or  is,  governed  as  a  Terri- 
torv. 

My  opinion  is,  that  Congress  is  vested  with  power  to  govern 
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the  TerritorieB  of  the  United  States  by  force  of  the  third  eeo- 
tion  of  the  fourth  article  of  the  Constitation.  And  I  will  state 
my  reasons  for  this  opinion. 

Almost  ever}'  provision  in  that  instmment  has  a  histoiy 
that  mast  be  nnderstoodi  before  the  brief  and  sententions  hm- 
ffoage  employed  can  be  comprehended  in  the  relations  its  an- 
diors  intended.  We  must  bring  before  us  the  state  of  tilings 
presented  to  the  Conveutiony  and  in  regard  to  which  it  acted^ 
when  the  compound  provision  was  made,  declaring:  1st.  That 
^'new  States  may  be  admitted  by  the  Congress  into  this 
TTnion."  2d.  ^'The  Congress  shall  have  power  to  dispose  of 
and  make  all  needful  rules  and  regulations  respecting  the  ter- 
ritory or  other  property  beloneine  to  the  United  States.  And 
nothing  in  this  Constitution  waU  be  so  construed  as  to  preju- 
dice any  claims  of  the  United  States,  or  any  particular  Eltate." 

Having  ascertained  the  historical  fSftcts  giving  rise  to  these 
provisions,  the  difficultv  of  arriving  at  the  true  meaning  of  tiie 
IsngaaM  employed  wiU  be  ereatly  lessened. 

&e  nistovy  of  thpse  ftcts  is  substantially  as  follows : 

The  Eln^  of  Great  Britain,  by  his  proclamation  of  1768, 
virtually  claimed  that  the  countiy  west  of  the  mount^dns  bad 
been  conquered  from  France,  and  ceded  to  the  Crown  of  Great 
Britain  by  the  treaty  of  Paris  of  that  year,  and  he  says:  <<  We 
reserve  it  under  oxtt  sovereignty,  protection,  and  dominion,  for 
the  use  of  the  Lidians/' 

This  countiy  was  conquered  from  the  Crown  of  Great  Brit- 
ain, and  surrendered  to  the  United  States  by  the  treaty  of 
peace  of  1788.  The  colonial  charters  of  Yiiginia,  North  Caro- 
Hna,  and  Georgia,  included  it.  Other  States  set  up  pretensions 
of  claiin  to  some  portions  of  the  territory  north  of  the  Ohio, 
but  they  were  of  no  value,  as  I  suppose.    (5  Wheat,  875.) 

As  this  vacant  country  had  been  won  by  the  blood  and 
treasure  of  all.  the  States,  those  whose  charters  did  not  reach 
it,  insisted  that  the  country  belonged  to  the  States  united,  and 
that  the  lands  should  be  dispos^  of  for  the  benefit  of  the 
whole;  and  to  which  end,  ue  western  territory  should  be 
ceded  to  tiie  States  united.  The  contest  was  stringent  and 
angry,  long  before  the  Convention  convened,  and  deeply  a^- 
tatea  that  body.  As  a  matter  of  justice,  and  to  quiet  tae 
controversy,  "Virginia  consented  to  cede  the  countiy  north  of 
the  OUo  as  early  as  1788;  and  in  1784  the  deed  of  cession  was 
executed,  by  her  delegates  in  the  Con^^ress  of  the  Confedera- 
tion, conveying  to  tiie  United  States  m  Congress  assembled, 
for  the  benefit  of  said.  States,  ^'all  right,  titk»  and  claim,  aa 
well  of  soil  as  of  jurisdiction,  which  tms  Commonwealth  hath 
to  the  UrrUory  or  tract  of  countiy  wiihin  the  limits  of  the  Yhs 
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^niA  ehATter,  aitaate,  lyine,  and  being  to  the  northwest  of  the 
river  Ohio/'  In  1787^  (Jmj  18^  the  ordinance  was  passed  by 
the  old  Congress  to  govern  the  Tenitoiy. 

Massachusetts  had  ceded  her  pretension  of  claim  to  western 
territorv  in  1785,  Connecticut  hers  in  1786,  and  New  York 
had  ceaed  hers.  In  August^  1787,  South  Carolina  ceded  to 
the  Confederation  her  pretension  of  claim  to  territory  west  of 
that  State.  And  North  Carolina  was  expected  to  cede  hers, 
which  she  did  do,  in  Apiil^  1790.  And  so  Georgia  was  confi- 
dently eiq>eoted  to  cede  her  laree  domain,  now  constituting 
the  territory  of  the  States  of  Ala&una  and  Mississippi 

At  the  time  the  Constitution  was  under  consideralioD,  there 
had  been  ceded  to  the  United  States,  or  was  diortl^  eroeoted 
to  be  oeded,  all  the  western  country,  from  the  British  Canada 
line  to  Florida,  and  fit>m  the  head  of  the  Mississippi  almost  to 
its  mouth,  except  that  portion  which  now  constitutes  the  State 
of  Eentuclgr. 

Although  Viiginia  had  conferred  on  the  Congress  of  the 
Confederation  power  to  ^vem  the  Territory  north  of  the 
Ohio,  still,  it  cannot  be  denied,  as  I  think,  that  power  was 
wanting  to  admit  a  new  State  under  the  Articles  of  Confedera- 
tion. 

With  these  fects  pvominentiy  before  the  Convention,  they 
proposed  to  accomplish  these  ends; 

1st  To  sAve  power  to  admit  new  States. 

2d.  To  mspose  of  the  public  lands  in  the  Territories,  and 
such  as  might  remain  undisposed  of  in  the  new  States  after 
thev  were  admitted. 

And,  thirdly,  to  give  power  to  sovem  the  different  Territo- 
ries as  incipient  States,  not  of  the  Union,  and  fit  them  for 
admission.  Ko  one  in  the  Convention  seems  to  have  doubted 
that  these  powers  were  neeessaiy.  As  earlv  as  the  third  day 
of  its  session,  (May  29th,^  Edmund  Bandolph  brought  forwara 
a  set  of  resolutions  containing  nearly  all  the  germs  of  the  Con- 
stitution, the  tenth  of  which  is  as  follows: 

^^BuUved^  That  provision  ou^ht  to  be  made  for  the  admis- 
sion of  States  lawfully  arising  within  the  limits  of  the  United 
States,  whether  from  a  voluntary  junction  of  government  and 
tBmtoTj  or  otherwise,  with  the  consent  of  a  number  of  voices 
in  the  National  Legislature  less  than  the  whole." 

August  18th,  Mr.  Madison  submitted,  in  order  to  be  referred 
to  the  committee  of  detaU,  the  following  powers  as  proper  to 
be  added  to  those  of  the  General  Legislatue: 

<<To  dispose  of  the  unappropriated  lands  of  the  United 
States."  ^vTo  institute  temporary  Oovemments  for  new  States 
aridng  therdn."    (8  Madison  Papers,  1868.) 
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These,  with  the  resolation,  that  a  district  for  the  location  of 
the  seat  of  Government  should  be  provided,  and  some  others, 
were  referred,  without  a  dissent,  to  the  committee  of  detail,  to 
arrange  and  put  them  into  satisfitctoiy  language. 

Oottvemeur  Morris  const]:ucted  the  clauses,  and  combined 
the  views  of  a  majority  on  the  two  provisions,  to  admit  new 
States ;  and  secondly,  to  dispose  of  the  public  lands,  and  to 
govern  the  Territories,  in  the  mean  time,  between  the  cessions 
of  the  States  and  the  admission  into  the  Union  of  new  States 
arising  in  the  ceded  territory.  (8  Madison  Papers,  1456  to 
1466.) 

It  was  hardly  possible  to  separate  the  power  '^  to  make  all 
needful  rules  and  regulations  respecting  the  government  of 
the  territorv  and  the  disposition  of  the  public  lands. 

North  of  the  Ohio,  Virginia  conveycKi  the  lands,  and  vested 
the  jurisdiction  in  the  thirteen  orinnal  States,  before  the  Con- 
stitution was  formed.  She  had  the  sole  title  and  sole  sover- 
eignty, and  the  Same  power  to  cede,  on  any  terms  she  saw 
proper,  that  the  King  of  England  had  to  grant  the  Virginia 
colonial  charter  of  1^9,  or  to  j^nt  the  charter  of  Pennsylva- 
nia  to  William  Penn.  The  thirteen  States,  through  their  rep- 
resentatives and  deputed  ministers  in  the  old  Congress,  had 
the  same  right  to  govern  that  Virginia  had  before  the  cession. 
(Baldwin's  Constitutional  Views,  90.)  And  the  sixth  article 
of  the  Constitution  adopted  all  engagements  entered  into  •by 
the  Congress  of  the  Confederation,  as  valid  against  the  United 
States ;  and  that  the  laws,  made  in  pursuance  of  the  new  Con- 
stitution, to  carry  out  this  engagement,  should  be  the  supreme 
law  of  the  land,  and  the  judges  bound  thei*eby.  To  ^ve  the 
compact,  and  the  ordinance,  which  was  part  of  it,  full  effect 
under  the  new  Government,  the  act  of  August  7th,  1789,  was 
passed,  which  declares,  <<  Whereas,  in  order  that  the  ordinance 
of  the  United  States  in  Congress  assembled,  for  the  govem- 
Vient  of  the  Territory  northwest  of  the  river  Ohio,  may  have 
fuU  effect,  it  is  requisite  that  certain  provisions  should  be  made, 
so  as  to  adapt  Ae  same  to  the  present  Constitution  of  the  Uni- 
ted States."  It  is  then  provided  that  the  Governor  and  other 
cheers  should  be  appomted  by  the  President,  with  the  con- 
sent of  the  Senate;  and  be  subiect  to  removal,  &c..  in  like 
manner  that  they  were  by  the  old  Congress,  whose  nmctions 
had  ceased* 

By  the  powers  to  govern,  ^ven  by  the  Constitution,  those 
amenchnents  to  the  ordinance  could  be  miEtde,  but  Con^p^ess 

Sardedly  abstuned  firom  touching  the  compact  of  Virginia, 
rther  than  to  adapt  it  to  the  new  Constitution. 
It  is  due  to  myself  to  say,  that  it  4s  asking  much  of  a  judge. 
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who  has  for  nearly  twenty  years  been  exercising  jarisdiction, 
from  the  western  Missouri  line  to  the  Rocky  Mountains,  and, 
on  this  understanding  of  the  Constitution,  inflicting  thd  ex- 
treme ^nal^  of  deatn  for  crimes  committed  where  the  direct 
le^slation  of  Congress  was  the  only  rule,  to  agree  that  he  had 
been  all  the  while  acting  in  mistake,  and  as  an  usurper. 

More  than  sixty  years  have  passed  away  since  Congress  has 
exercised  power  to  govern  the  Territories,  by  its  le^slation 
directly,  or  by  Territorial  charters,  subject  to  repeal  at  all 
times,  and  it  is  now  too  late  to  call  that  ^wer  into  question,  if 
this  court  could  disremurd  its  own  decisions;  which  it  cannot 
do,  as  I  think.  It  was  neld  in  the  case  of  Cross  v.  Harrison,  (16 
How.,  198*'4,)  that  the  sovereignty  of  Cidifomia  w*as  in  the 
United  States,  in  virtue  of  the  Constitution,  by  which  power 
had  been  given  to  Congress  to  dispose  of  and  make  all  need- 
ful  rules  and  regulations  respecting  the  territory  or  other 
property  belonginj^  to  the  United  States,  with  the  power  'to 
admit  new  States  mto  the  Union.  That  decision  followed  pre- 
ceding ones,  there  cited.  The  (question  was  then  presented, 
how  it  was  possible  for  the  judicial  mind  to  conceive  that  the 
United  States  Government,  created  solely  by  the  Constitution, 
could,  by  a  lawful  treaty,  acquire  territorv  over  which  the  ao- 

Sjuiring  power  had  no  jurismction  to  hola  and  govern  it,  by 
orce  of  the  instrument  under  whose  authority  the  country  was 
acquired ;  and  the  foregoing  was  the  conclusion  of  this  court 
on  the  proposition.  What  was  there  announced,  was  most 
deliberately  done,  and  with  a  purpose.  The  only  question 
here  is,  as  1  thin^  how  far  the  power  of  Conmss  is  limited. 

As  to  the  KorOiwest  Territory,  Tiiginia  nad  the  ri^ht  to 
abolish  slavery  there ;  and  she  md  so  agree  in  1787,  with  the 
other  States  in  the  Congress  of  the  Confederation,  by  assenting 
to  and  adopting  the  ordinance  of  1787,  for  the  government 
of  the  Northwest  Territory.  She  did  this  also  by  an  act  of  her 
Legislature,  passed  afterwards,  which  was  a  treaty  in  fiEtct 
^  Before  the  new  Constitution  was  adopted,  she  nad  as  much 
right  to  treat  and  aeree  as  any  European  Government  had. 
And,  having  exduoed  slavery,  the  new  Government  was 
bound  bv  that  engagement  by  article  six  of  the  new  Constitu- 
tion. Tnis  only  meant  that  slavery  should  not  exist  whilst 
the  United  States  exercised  the  power  of  government,  in  the 
Territorial  form;  for,  when  a  new  State  came  in,  it  might  do 
BO,  with  or  without  slavery. 

My  opinion  is,  that  Congress  had  no  power,  in  fiu^e  of  the 
compact  between  Yii^nia  and  the  twelve  otixer  States,  io  force 
slaverv  into  the  Northwest  Territory,  because  there,  it  was 
bound  to  that  <<  en^-^ment,"  and  could  not  break  it 
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In  1790,  North  Carolina  ceded  her  western  territory,  now 
the  State  of  Tennessee,  and  stipnlated  that  the  inhabitants 
thereof  should  enioy  all  the  privileges  and  advantages  of  Hie 
ordinance  for  governing  the  territory  nordi  of  the  Ohio  river, 
and  that  Cong;re8s  should  assume  the  government,  and  accept 
the  cession,  under  the  express  conditions  contained  in  the  or- 
dinances Provided^  *^That  no  regulation  made,  or  to  be  made, 
by  Congress,  shall  tend  to  emancipate  slaves." 

In  1802,  Oeorgia  ceded  her  western  territorv  to  the  United 
States,  with  the  provision  that  the  ordinance  of  1787  should  in 
all  its  parts  extend  to  the  territory  ceded,  <<that  article  only 
excepted  which  forbids,  slavery."  donffress  had  no  more  power 
to  legislate  slavery  out  from  the  Korui  Carolina  and  Oeorffis 
cessions,  than  it  had  power  to  legislate  slavery  in,  north  of  uie 
Ohio.  No  power  existed  in  Congress  to  legislate  at  all,  affecting 
daver^,  in  either  case.  The  innabitants,  as  respected  this  de- 
scription of  property,  stood  protected  whilstthey  were  governed 
by  Oon^press,  in  like  manner  that  they  were  protected  before 
the  cession  was  made,  and  when  they  were,  respectively,  parts 
of  North  Carolina  ana  Georgia. 

And  how  does  the  power  of  Congress  stand  west  of  the  lifis- 
rissippi  river?  The  country  there  was  acquired  fix>m  France, 
by  trea^^,  in  1808. .  It  decliures,  that  the  First  Consul,  in  the 
name  of  the  French  Republic,  doth  hereby  cede  to  the  United 
States,  in  full  sovereignty,  the  colony  or  province  of  Louisiana, 
with  all  the  rights  and  appurtenances  of  tiie  said  territory. 
And,  by  artide  third,  that  ^^the  inhabitants  of  the  ceded  terri- 
torv sfaiall  be  incorporated  in  the  Union  of  the  United  States, 
and  admitted'  as  soon  as  possible,  according  to  the  principles 
of  tiie  Federal  Constitution,  to  the  ei\|oyment  of  all  tne  rignts, 
advantaoee,  and  immunities,  of  citizens  of  the  United  States : 
aiKd.  in  die  mean  time,  tfaey^  shall  be  maintained  and  protected 
in  ute  free  eigoyment  of  tlieir  liberty,  property,  and  the  religion 
which  they  profess." 

Louisiana  was  a  province  where  slavery  was  not  only  lawfiil, 
but  where  property  in  slaves  was  the  most  valuable  of  all  per- 
sonal property.  The  province  was  ceded  as  a  unit,  with  an 
equal  right  pertaining  to  all  its  inhabitants,  in  every  part 
thereof  to  own  slaves.  It  was,  to  a  great  extent,  a  vacant 
country,  having  in.  it  few  <nvili£ed  inhabitants.  Ko  one  portion 
of  the  colony,  of  a  proper  size  for  a  State  of  the  Union  had  a 
sufficient  number  of  inhabitants  to  claim  admission  into  the 
Union.  To  enable  the  United  States  to  fulfil  the  treaty,  addi- 
tional population  was  indispensable,  and  obviously  desired 
with  an^ety  by  both  sides,  so  that  the  whole  count^  should, 
as  soon  as  possible,  become  States  of  the  Union.    And  for  this 
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contemplated  future  population,  the  treaty  as  expressly  pro- 
vided as  it  did  for  tne  inhabitants  residing  in  the  province 
when  the  treaty  was  made.  All  these  were  to  be  protected 
^mihe  mean  time;  "  that  is  to  say,  at  all  times,  between  the  date 
of  the  treaty  and  the  time  when  the  portion  of  the  Territoiy 
where  Hie  inhabitants  resided  was  admitted  into  the  Union  as 
a  State* 

At  the  date  of  the  treatyi  eadi  inhabitant  had  the  right  to 
the^ee  ei\]oyment  of  his  property,  al&e  with  his  liberty  and 
his  religion,  in  eveiy  part  of  Louisiana;  the  province  then 
being  one  country,  he  might  go  everywhere  in  it,  and  carry 
his  liberty,  property,  and  religiqn,  with  him,  and  in  which  he 
was  to  be  maintained  and  protected,  until  he  became  a  citizen 
of  a  State  of  the  Union  of  the  United  States.  This  cannot  be 
denied  to  the  original  inhabitants  and  their  descendants.  And, 
if  it  be  true  that  immigrants  were  equally  protected,  it  must 
follow  that  they  can  also  stand  on  the  treaty. 

The  settled  doctrine  in  the  State  ^ourts  of  Louisiana  is,  that 
a  French  subject  coming  to  the  Orleans  Territoiy,  after  the 
treaty  of  1808  was  made,  and  before  Louisiana  was  admitted 
into  the  Union,  and  being  an  inhabitant  at  the  time  of  the  ad- 
mission, became  a  citizen  of  the  United  States  by  that  act ; 
Hiat  he  was  one  of  the  inhabitants  contemplated  by  the  third 
article  of  the  treaty,  which  referred  to  all  the  inhabitants  em- 
braced within  the  new  State  on  its  admission. 

That  this  is  the  true  construction,  I  have  no  doubt. 

If  power  existed  to  draw  a  line  at  thirty-six  degrees  thirty 
minutes  north,  so  Congress  had  equal  power  to  draw  the  line 
on  the  thirtieth  degree— that  is,  due  west  from  the  city  of  New 
Orleans — and  to  cteclare  that  north  of  that  line  slavenr  should 
never  exist  Sujppose  this  had  been  done  before  1812,  when 
Louisiana  came  mto  the  Union,  and  the  question  of  infraction 
of  the  treaty  had  then  been  presented  on  the  present  assumption 
of  power  to  prohibit  slavery,  who  doubts  what  the  decision  of 
this  court  would  have  been  on  such  an  act  of  Congress ;  yet, 
the  difference  between  the  supposed  line,  and  that  on  thirty- 
six  degrees  thirty  minutes  nortn,  is  only  in  the  degree  of  gross- 
ness  presented  by  the  lower  line. 

-  The  Missouri  compomise  line  of  1820  was  very- aggressive; 
it  declared  that  slavery  was  abolished  forever  tiiroughout  a 
country  reaching  from  the  Mississippi  river  to  the  Pacific 
ocean,  stretching  over  thir^-two  d^egrees  of  lon^tude,  and 
twelve  and  a  half  degrees  of  latitude  on  its  eastern  side,  sweep- 
ing over  four-fifths,  to  say  no  more,  of  the  original  province 
ofliOuisiana. 

That  the  United  States  Government  stipulated  in  fisivor  of 
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the  inhabitants  to  the  extent  here  contended  for,  has  not  been 
serioujBly  denied,  as  far  as  I  know;  but  the  arrament  is,  that 
Congress  had  anthority  to  repeal  the  third  articte  of  the  treaty 
of  1808,  in  so  &r  as  it  secared  the  right  to  hold  slave  -pto^rtVj 
in  a  portion  of  the  ceded  territory,  leaving  the  right  to  exist  m 
other  parts.  In  other  words,  that  Congress  comd  repeal  the 
third  article  entirely,  at  its  pleasure.    This  I  deny. 

The  cothpacts  with  North  Carolina  and  Georgia  were  treaties 
also,  and  stood  on  the  same  footing  of  the  Ijouisiana  treaty ; 
on  tbe  assumption  of  power  to  reped  the  one,  it  must  have  ex- 
tended to  all,  and  Congress  could  have  excluded  the  slaveholder 
of  North  Carolina  from  the  enjoyment  of  his  lands  in  the  Ter-^ 
ritory  now  tiie  State  of  Tennessee,  where  the  citizens  of  the 
mother  State  were  the  p];^ncipal  proprietors. 

And  so  in  the  case  of  Georgia.  Her  citizens  could  have 
been  refdsed  the  right  to  emigrate  to  the  Mississippi  or 
Alabama  Territory,  unless  they  left  their  most  valuable  and 
cherished  property  behind  them. 

The  Constitution  was  framed  in  reference  to  facts  then  exist- 
ing or  likely  to  arise:  the  instrument  looked  to  no  theories  of 
Government.  In  the  vigorous  debates  in  the  Convention,  as 
reported  by  Mr.  Madison  and  others,  surrounding  &cts,  and 
the  condition  and  necessities  of  the  countiy,  gave  rise  to 
almost  eveiy  provisioq,;  and  among  those  fitcts,  it  was  prond- 
nentiy  true,  that  Congress  dare  not  be  intrusted  with  power 
to  provide  tlutt,  if  North  Carolina  or  G^or^  ceded  her  west- 
em  territory,  the  citizens  of  the  State  (in  either  case)  could  be 
{>rolubited,  «t  the  pleasure  of  Congress,  from  removing  to  their 
ands,  then  granted  to  a  lai;g^  extent,  in  the  countiy  likely  to 
be  ceded,  unless  they  left  their  slaves  behind.  That  such  an 
attempt,  in  llie  fiice  of  a  population  fresh  from  the  war  of  the 
BevolutioiL  and  then  engaged  in  war  with  the  great  confede- 
racy of  Indians,  extending  from  the  mouth  of  the  Ohio  to  the 
Gulf  of  Mexico,  would  end  in  open  revolt,  all  intelligent  men 
knew. 

In  view  of  these  facts,  let  us  inquire  how  the  question  stands 
by  the  terms  of  the  Oonstitutioi;!,  aside  frx>m  the  treaty?  How 
it  stood  in  public  opinion  when  the  Georgia  cession  was  made, 
in  1802,  is  apparent  from  the  fiMst  that  no  guaranty  was  required 
by  Georgia  of  th^  United  States,  for  the  protection  df  slave 
property.  The  Federal  Constitution  was  relied  on,  to  secure 
the  rights  of  Gteorj^  and  her  citizens  during  the  Territorial 
condition  of  the  countiy.  She  relied  on  me  indisputable 
truths,  that  the  States  were  by  the  Constitution  made  equals 
in  pditical  rights,  and  equaJs  m  the  rigl^t  to  partidpate  in  the 
oommon  property  of  all  tne  States  united,  and  held  m  trust  for 
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them.  The  Cojistitation  having  provided  that  "  The  citizens 
of  each  State  shall  be  entitled  to  all  privileges  and  immunities 
of  citizens  of  the  seveval  States/'  the  right  to  enjoy  the  territoiy 
as  equals  was  reserved  to  the  States,  and  to  the  citizens  of  the 
States,  respectively.  The  cited  clause  is  not  that  citizens  of 
the  United  States  shall  have  equal  privileges  in  the  Territories, 
but  the  citizen  of  each  State  shall  come  there  in  right  of  his 
State,  and  ei^oy  the  common  property.  He  secures  bis 
equality  through  the  e^ualitj  of  nis  State,  by  virtue  of  that 
neat  fundamental  condition  of  the  Union — ^the  equality  of  the 
States. 

Qongress  cannot  do  indirectly  what  the  Constitution  prohib- 
its directly.  If  the  slaveholder  is  prohibited  from  ^injg  to  tiie 
Territory  with  his  slaves,  who  are  parts  of  his  family  m  name 
and  in  &ct,  it  will  follow  that  men  owning  lawful  proi>erty  in 
their  own  States,  carrying  with  them  the  equality  of  their  State 
to  ei\joy  the  common,  property,  mav  be  told,  you  cannot  come 
here  with  your  slaves,  and  he  will  be  held  out  at  the  border. 
By  this  subterfu^,  owners  of  slave  property,  to  the  amount 
of  thousand  of  millions,  might  be  almost  as  efrectuaUy  excluded 
from  removing  into  the  Territorv  of  Louisiana  north  of  thirty- 
six  degrees  thirty  minutes,  as  if  the  law  declared  that  owners 
of  slaves,  as  a  class,  should  be  excluded,  even  if  their  slaves 
were  left  behind. 

Just  as  well  might  Congress  have  said  to  those  of  the  North, 
you  shfdl  not  introduce  mto  the  territory  south  of  said  line 
your  cattie  or  horses,  as  the  country  is  already  overstocked ; 
nor  can  you  introduce  your  tools  of  trade,  or  machines,  as  the 
policy  of  Congress  is  to  encourage  the  culture  of  suear  and 
cotton  south  of  the  Jine,  and  so  to  provide  that  the  Northern 
people  shall  manufacture  for  those  of  the  South,  and  barter 
for  the  staple  articles  slave  labor  produces.  And  thus  the 
Northern  mrmer  and  mechanic  would  be  held  out,  as  the 
slaveholder  was  for  thirty  years,  by  the  Missouri  restriction. 

If  Congress  could  prohibit  one  species  of  proa>erty,  lawful 
throughout  Louisiana  when  it  was  acquired,  and  lawnil  in  the 
State  from  whence  it  was  brought,  so  Congrsss  might  exclude 
any  or  all  property. 

The  case  before  us  will  illustrate  the  construction  contended 
for.  Dr.  Emerson  was  a  citizen  of  Missouri;  he  had  an  equal 
riffht  to  go  to  the  Territory  with  ev^ry  citizen  of  other  States. 
Tnis  is  undeniable,  as  I  suppose.  Scott  was  Dr.  Emerson's 
lawful  property  in  Missouri ;  he  carried  his  Missouri  titie  with 
him ;  and  the  ^precise  question  here  is,  whether  Congress  had 
the  power  to  annul  that  titie.  It  is  idle  to  say,  tha^  if  Congress 
could  not  defeat  the  titie  dtreclfyy  that  it  might  be'  done 
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indirecthr,  by  drawiD^  ft  narrow  circle  around  the  Blave  popu- 
lation of  Upper  Louisiana,  and  declaring  tliat  if  the  islave  went 
beyond  it»  he  should  be  free.  Such  assumption  is  mere  eyanoui 
and  entilled  to  no  consideration.  And  it  is  equally  idle  to 
contend,  that  because  Congress  has  enress  power  to  regulate 
commerce  among  the  Indian  tribes,  ana  to  prohibit  intercourse 
with  the  Indians,  that  therefore  Dr.  Emerson's  title  might  be 
defeated  within  the  country  ceded  by  the  Lidians  to  the  U  nited 
States  as  early  as  1805,  and  which  embraces  Foit  Snelling. 
(Am.  State  Papers,  voL  1,  p.  784.)  We  must  meet  the  question, 
whether  Congress  had  the  power  to  declare  that  a  citizen  of  a 
State,  candying  with  him  his  equal  rights,  secured  to  him 
through  hu  ^te,  could  be  stripped  of  nis  goods  and  slaves, 
and  be  deprived  of  any  participation  in  the  common  property  7 
If  this  be  the  true  meaning  of  the  Constitution,  equwty'  of 
rights  to  eigoy  a  common  country  (equal  to  a  thousand  miles 
square)  may  be  cut  off  by  a  eeogn^cal  line,^  and  a  great 
portion  of  our  citizens  excluded  from  it 

fngeniouB,  indirect  evasions  of  the  Constitution  have  been 
attempted  and  defeated  heretofore.  In  the  passenger  cases, 
(7  How.  B.,)  the  attempt  was  made  to  impose  a  tax  on  the 
masters,  crews,  and  passengers  of  vessels,  the  Constitution 
haviuff  prohibited  a  tax  on  the  vessel  itself;  but  this  court 
beld  ue  attempt  to  be  a  mere  evasion,  and  pronounced  the 
tax  illegal 

I  admit  that  Virnnia  could,  and  lawfiilly  did,  prohibit  sla- 
very northwest  of  me  Ohio,  bv  her  charter  of  ce.s8ion,  and  that 
the  territory  was  taken  by  tne  United  States  witii  tliis  con- 
dition imposed.  I  also  adidiit  that  France  could,  by  the  treaty 
of  1808,  have  riirohibited  slavers  in  any  part  of  the  ced^  tem- 
toiy.  and  imposed  it  on  the  United  States  as  a  fundamental 
eonoition  of  the  cession,  in  the  m^n  time,  till  new  States  were 
admitted.in  the  Union. 

I  concur  with  Judge  Baldwin,  that  Federal  power  is  exer^ 
cised  ov«r  all  the  territory  within  the  United  States,  pursuant 
to  the  Constitution;  and^  the  conditions  of  the  cession,  whether 
it  was  a  jmrt  of  the  ori^nal  territory  of  a  State  of  the  Union, 
or  of  a  fordgn  State,  craed  by  deed  or  treaty ;  the  right  of  the 
United  StatM  in  or  over  it  dq>ends  on  the  contract  of  cession, 
which  operates  to  incorporate  as  well  the  Territonr  as  its 
inhabitants  into  the  Union*  Baldwin's  Constitutional  Views, 
840 

My  opinion  is,  that  the  third  article  of  the  treaty  of  1808, 
ceding  tiouisiana  to  tiie  United  States,  stands  protected  by  the 
Constitution,  and  cannot  be  i^BpMed  oy  Congress. 

And,  secondly,  that  the  act  of  1820,  known  as  the  Bfissouri 
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oompromise,  violates  the  moet  leading  feature  of  the  Conslita- 
tion — ft  feature  on  which  the  Union  depends,  ^md  which  secnres 
to  the  respectiye  States  and  their  citizens  an  entire  equalitt 
of  lights,  privileges,  and  immunities. 

On  these  grounds,  I  hold  the  compromise  act  to  have  been 
void;  and,  consequently,  that  the  plaintiff,  Scott,  can  claim  no 
ben^t  under  it. 

For  the  reasons  above  stated,  I  concur  with  mj  brother 
judges  that  the  plaintiff  Scott,  is  a  slave,  and  was  so  when 
tibds  suit  was  brought. 

Mr.  Justice  McLEAN  and  Mr.  Justice  CTJBTIS  dissented. 

Mr.  Justice  MoLEAN  dissenting. 

This  case  is  before  us  on  a  wnt  of  error  from  the  Circuit 
Court  for  the  district  of  Missouri. 

An  action  of  trespass  was  brought,  which  charges  the  ae- 
fendant  with  an  assault  and  imprisonment  of  the  plaintiff  and 
also  of  Harriet  Scott,  his  wife,  JBliza  and  Lizzie,  nis  two  chil- 
dren,  on  the  nound  tiiat  they  were  his  slaves,  which  was  with- 
out right  on  nis  part,  and  against  law. 

The  defendant  filed  a  plea  in  abatement,  ^^that  said  causes 
of  action,  and  e^ch  and  eveiy  of  them,  if  any  such  accrued  to 
the  said  Dred  Scott,  accruea  out  of  the  purisdiction  of  this 
court,  and  exclusively  within  the  jurisdiction  of  the  courts  i^ 
the  State  of  Missouri,  for  that  to  wit,  said  |ilaintifl^  Dred  Scott^ 
is  not  a  citizen  of  the  State  of  Missouri,  as  alleged  in  his  dec- 
laration, because  he  is  a  nesro  of  African  descent,  his  ances* 
tors  were  of  pure  African  blood,  and  were  brought  into  this 
countiy  and  sold  as  negro  slaves;  and  this  the  said  Sandibrd 
is  ready  to'  veri^;  wherefore  he  prays  judgment  whether  the 
court  can  or  wiu  take  further  cognizance  of  the  action  afore- 
said." 

To  tibis  a  demurrer  was  filed,  which,  on  argument,  was  sus^ 
tained  by  the  court,  the  plea  in  abatement  Minff  held  insuffi- 
cient; the  defendant  was  ruled  to  plead  over.  Under  this  rule 
he  pleaded:  1.  Notruilly;  2.  That  Dred  Scott  wasanem- 
slave,  the  property  of  the  defendant;  and  8*  That  Harriet,  oie 
wife,  and  Eliza  and  Lizzie,  the  daughters  of  tb^  plaintlfl^  were 
tiie  lawflil  slaves  of  the  d^endant 

Issue  was  loined  on  the  first  plea,  and  replications  dde  v^ 
Ha  were  filed  to  the  other  pleas. 

The  parties  agreed  to  the  following  facts':  In  the  yearlSSi, 

the  plamtiff  was  a  negro  slave  belonrin^  to  Dr.  Emerson,  who 

was  a  surgeon  in  the  army  of  the  TJmtea  States.   Li'that  year. 

Dr.  Emerson  took  the  plidntiff  firom  the  State  of  Miiisetri  to 
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the  post  of  Rock  Island,  in  the  State  of  Illinois,  and  held 
there  as  a  slave  until  the  month  of  April  or  May,  1886.  At 
the  time  last  mentioned,  Dr.  Emerson  removed  the  plaintiff 
from  Rock  Island  to  the  military  post  at  Fort  Snelling,  sitaate 
on  the  west  bank  of  the  Mississippi  river,  in  the  territory 
known  as  Upper  Louisiana,  acquired  by  the  United  States  of 
France,  and  situate  north  of  latitude  thirty-six  degrees  thirty 
minutes  north,  and  north  of  the  State  of  Missouri.  Dr.  Emer- 
son held  the  plaintiff  in  slavery,  at  Fort  Snelling,  from  the 
last-mentioned  date  until  the  year  1888. 

In  the  year  1885,  Harriet,  who  is  named  in  the  second  count 
of  the  plaintiff's  declaration,  was  the  negro  slave  of  Miyor 
Taliaferro,  who  belopeed  to  the  army  of  the  United  States. 
In  that  year,  Mfyor  Taliaferro  took  Harriet  to  Fort- Snelling,  a 
military  post  situated  as  hereinbefore  stated,  and  kept  ner 
there  as  a  slave  until  the  year  1886,  and  then  sold  smd  deliv- 
ered her  as  a  slave,  at  Fort  Snelling,  unto  Dr.  Emerson,  who 
held  her  in  slavery,  at  that  place,'  until  the  year  1888. 

In  the  year  1886,  the  plaintiff  and  Harriet  were  married  at 
Fort  Snelling,  with  the  consent  of  Dr.  Emerson,  who  claimed 
to  be  their  master  and  owner.  Eliza  and  Lizzie,  named  in  the 
(Qnrd  count  of  the  plaintiff's  declaration,  are  the  fruit  of  that 
marriage.  Eliza  is  about  fourteen  years  old,  and  was  bom  on 
l>oard  the  steamboat  Gipsey,  north  of  the  north  line  of  the 
State  of  IkGssouri,  and  upon  the  river  Mississippi.  Lizzie  Is 
about  seven  years  old,  and  was  bom  in  the  State  of  Missouri, 
4tt  the  military  post  called  Jefferson  Barracks. 

In  the  year  1888,  Dr.  Emerson  removed  the  plaSntiff  and 
«aid  Harriet  and  their  daughter  Eliza  ftom  Fort  Snelling  to 
the  State  of  Missouri,  where  they  have  ever  since  resided. 

Before  the  commencement  of  the  suit,  Dr.  Emerson  sold 
and  conveyed  .the  plaintiff,  Harriet,  Eliza,  and  Lizzie,  to  tiie 
defendant,  as  slaves,  and  he  has  ever  since  claimed  to  hold 
them  as  slaves. 

At  the  timed  mentioned  in  the  plaintiff's  declaration,  the  de- 
fendant, claiming  to  be  the  owner,  laid  his  himds  upon  said 
Slaintij^  Harriet,  Eliza,  and  Lizzie,  and  iimprisoned  them; 
oing  in  this  respect,  however,  no  more  than  he  might  lawfully 
do,  u  they  were  of  riffht  his  slaves  at  such  times. 

In  the  first  place,  tiie  plea  to  the  jurisdiction  is  not  before 
as,  on  this  wnt  of  error.  A  demurrer  to  the  plea  was  sustain- 
ed, which  ruled  the  plea  bad,  and  the  defendant,  on  leave, 
pieaded  over. 

The  decision  on  the  demurrer  was  in  fitvor  of  the  plaintiff; 
and  as  the  plaintiff  prosecutes  this  writ  of  error,  he  does  not 
eoinplain  of  the  decision  on  the  demurrer.    The  defendant 
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might  have  complained  of  this  decision,  as  a^nst  him,  and 
have  prosecuted  a  writ  of  error,  to  reverse  it  But  as  the  case, 
under  the  instruction  of  the  court  to  the  jury,  was  decided  in 
his'  £Etvor,  of  course  he  had  no  ground  of  complaint 

But  it  is  said,  if  the  court,  on  looking  at  the  record,  shall 
clearly  perceive  that  the  Circuit  Court  had  no  jurisdiction,  it 
is  a  ground  for  tiie  dismissal  of  the  case.  This  may  be  clutr^ 
actenzed  as  rather  a  sharp  practice,  and  one  which  seldom,  if 
ever,  occurs.  No  case  was  cited  in  the  argument  as  authority, 
and  not  a  single  case  precisely  in  point  is  recollected  in  our  re- 
ports«  The  pleadings  do  not  show  a  want  of  jurisdiction«.This 
want  of  Jurisdiction  can  only  be  ascertained  by  a  judCTient  on 
the  demurrer  to  the  spedal  plea.  No  such  case,  it  is  nelieved, 
can  be  ^ited.  But  if  this  rale  of.  practice  is  to  be  appjied  in 
this  case,  and  the  plaintiff  in  error  is  required  to  answer  and 
maintain  as  well  the  points  ruled  in  his  &vor.  as  to^eiiQw  the 
error  of  those  ruled  against  lum,  he  has  more  tnan  an^ordiiukry 
duty  to  perform.  Under  such^  circumstances,  the  wfnt  of  juris- 
diction in  the  Circuit  Court  must  be  so  clear  as  uQt  to  admit 
of  doubt  Now,  the  plea  which  raises  the  questioQ^pif  jurisdic- 
tion, in  my  ^ud^ent,  is  radically  defective.  The  sravamen 
oi  the  plea  is  this:  '^That  the  plaintiff  is  a  neero  of  African 
descent,  his  ancestors  being  of  pure  African  bw>d,  ui4  were 
brought  into  this  countty,  and  sold  as  neero  slavj^*"^  * 

There  is  no  averment  m  this  plea  wl^ch  shows,  or  conduces 
to  show  an  inabilitv  in  the  plaintiff  to  sue  ia  the  Circuit  Court 
It  does  not  alleffo  mat  the  plaintiff  had  his  damicdl  in  any  other 
State,  nor  that  he  is  not  a  free  man  in  Missouri.  He  i^.ayerred 
to  have  had  a  neno  ancestry,  but  this  does  rxt>\  ^how^that  he 
is  not  a  citizen  of  Missouri,  within  the  m^aniqg  of  th^  act  of 
Congress  authorizing  him  to  sue  in  the  Circuijt  90^^^  ^^  ^ 
never  been  held  necessanr,  to  constitute  a  .citla^n  within  the 
act,  that  he  should  have  the  qualifications  of  an  elector.  *Fe» 
males  and  minors  may  sue  in  the  Federal  courts,  and  s6  may 
any  individual  who  has  a  permanent  domioil  in  the  State  un- 
der whose  laws  his  rights  are  protectedy^aQd  to  which  he  owes 
allegiance. 

Being  born  under  our  Constitution  an.4  Iftws,  no.natwaliaa- 
tion  is  required,  as  one  of  forei^  birth,,  to  make  him  a  citizen. 
The  most  mneral  and  appropriate  defix||tion  of  the  term,  citi* 
zen  is  ^^a  freeman."  Being  a  fi'eeman,  w^  having  his  domieil 
in  a  State  different  from  t&t  of  the  d^endant,  he  is  a.  citizen 
within  the  ac£  of  Congress,  and  the  courts  of  the  Union  are 
open  to  him. 

It  has  often  been  held;  that  the  j.urisdiction,  as  regards  par- 
ties, can  only  be  exercised  between  citizens  of  different  States^ 
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and  that  a  mere  residenoe  is  not  soAdent;  bnt  this  has  been 
said  to  distingnish  a  temporary  from  a  j)ermanent  residence. 

To  constitute  a  good  plea  to  the  jonsdiction,  it  most  negik 
tive  those  onalities  and  rights  which  enable  an  indiyidual  to 
sue  in  the  Federal  conrte.  This  has  not  been  done ;  and  on 
this  ground  the  plea  was  defective,  and  ^e  demnnrer  was  prop- 
erly sustained.  l7o  implication  can  aid  a  plea  in  abatement  or 
in  bar;  it  must  be  complete  in  itself;  the  facts  stat^  if  true, 
must  abate  or  bar  the  right  of  the  pluntiff  to  sue.  •  This  is  not 
the  character  of  the  above  plea«  The  feu^ts  stated,  if  admitted, 
are  not  inconsistent  with  other  £Etcts,  which  may  be  presumed, 
tod  which  brine  the  plaintiff  within  the  act  of  Uonsress. 

The  pleader  ms  not  the  boldness  to  allege  that  me  plaintiff 
isaslave,  as  that  would  assume  against  him  the  matter  in  con- 
trovengr^  and  embrace  the  entire  merits  of  the  case  in  a  plea  to 
the  jurisdiction.  But  beyond  the  fiicts  set  out  in  the  plea,  the 
court,  to  susttfin  it,  must  assume  the  plaintiff  to  be  a  slave, 
which  is  decisive  on  the  merits.  This  is  a  sfaprt  and  an  e£fect- 
ual  mode  of  deciding  the  cause;  but  I  am  yet  to  leam  that  it 
is  sanctioned  by  any  known  rule  of  pleading. 

The  defendant's  counsel  complain,  that  if  the  court  take 
Jurisdiction  on  the  ground  that  the  plaintiff  is  free,  the  as* 
sumpition  is  against  the  right  of  the  master.  This  argument 
is  easily  answered^  In  the  first  place,  tiie  plea  does  not  show 
him  to  be  a  slave;  it  does  not  follow  that  a  man  is  not  free 
whose  ancestors  were  slaves.  The  reports  of  the  Supreme 
Court  of  l^ssouri  show  that  this  assumption  has.  many  excep- 
tions; and  there  is  no  averment  in  the  plea  that  tiie  plaintiff  is 
not  within  them. 

By  all  the  rules  of  pleading,  thisis  a  &tal  defect  in  the  plea. 
If  there  be  doubt,  wnat  'rule  of  construction  has  been  estab- 
fished  in  the  slave  States  t  In  Jacob  v.  Sharp,  (Meigs's  Bep.^ 
Tennessee,  114,)  the  court  held,  when  there  was  doubt  as  to 
tiie  construction  of  s;  will  which  emancipated  a  slave,  '4t'must 
be  construed  to  be  suborcUnate  to  the  higher  and  more  impor- 
tant rixfat  of  freedom." 

No  injustice  can  .result  to  the  master,  fh>nA  an  exercise  of 


Snnscaeaon  in  this  cause.  Such  a  decision  dott.  not  in  any 
Mree  aflfoct  tiie  merits  of  the  case;  it  only  enables.the  plain- 
tiff  toaisM  his  Claims  to  freedom  before  this  tribunal  If  the 
Juriiidietfon  be  ruled  against  him,  on  the  ground  that  he  is  n 
slave,  it  is  decisive  of  ms  ftte. 

It  hBB  been  argued  that,  if  a  colored  person  be  made  a  dti- 
sen  of  a9tfKte,-he  cannot  sue  in  the  Federal  court  The  Consti- 
tution dedares  tikat  Tederaljurlidiction  '<ma;f  be  exercised 
between  dtiaens  of  dtferent  States,"  and  the  same  is  provided 
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in  the  act  of  1789.  The  above  argpment  is  propeily  met  by 
saying  that  the  Constitution  was  intended  to  m  a  practical 
instrument;  and  where  its  language  is  too  plain  to  be  misun- 
derstood, the  amiment  ends." 

In  ChinB  v.  C^irse,  (2  Wheat,  261;  4  Curtis,  99,)  this  court 
says :  ^  That  the  power  of  natundization  i^  exclusively  in  Con- 
gress does  not  seem  to  be,  and  certaixily  ought  not  to  be,  con- 
troverted." No  person  can  legally  be  xnade  a  citizen  of  a  State, 
and  consequently  a  citizen  of  the  United  States,  of  foreign  birtih^ 
unless  he  be  naturalized  under  the  acts  of  Congress. '  Conffress 
has  power  ''to  establish  a  uniform  rule  of  naturalization. 

It  is  a  power  which  belongs  exclusively  to  Congress,  as  inti- 
mately connected  with  our  Federal  relations.  A  State  may 
authorize'  foreigners  to  hold'  real  estate  within  its  jurisdiction^ 
but  it  has  no  |>ower  to  naturalize  foreigners,  and  five  tiiem 
the  rights  of  citizens.  Such  a  right  is  opposed  to  the  adts  of 
Congress  on  t&e  subject  of  natcmilization,  and  subvenive  of 
Ihe  Fedend  powers.    I  regret  that  any  countenance  should  be 

given  ftom  this  bench  to  a  practice  like  this  in  some  of  the 
tates.  which  has  no  warrant  in  the  Constitution. 

In  tne  argument,  it  was  said  that  a  colored  dtizen  would  not 
be  an  agreeable  member  of  society.  This  is  more  a  matter  of 
taste  mui  of  law.  Several  of  the  States  have  admitted  i>erBons 
of  color  to  the  ri^ht  of  suffiage,  and  in  this  view  have  recog- 
nised them  as  citizens;  and  this  has  been  done  in  the  slave  as 
weU  as  the  free  States.  On  ihe  Question  of  citizenship,  it  must 
be  admitted  that  we  have  not  oeen  very  fiutidious.  Under 
the  late  treaty  with  Mexico,  we  have  made  citizens  of  all 
giradee,  combinations,  and  colors.  The  same  was  done  in  the 
admission  of  Louisiana  and  Florida.  No  one  ever  doubted^ 
and  no  court  ever  held,  that  the  people  of  these  Territories  did 
not  become  citizens  under  the  trea^.  They  have  exercised 
all  the  riffhts  of  citizens,  without  being  naturalized  under  the 
acts  of  Congress. 

TheriB  are  several  important  principles  involved  in  this  ca^e^ 
which  have  been  argued,  and  which  miiy  be  considered  under 
the  following  heads : 

1.  Tfh^  locality  of  slavery,  as  settied  by  this  court  and  the 
courts  of  the  States.        -        - 

2.  The  relation  which  the  Federal  Gk>vemment  lean  to 
slavery  in  the  States. 

8.  The  power  of  Congress  to  establish  Territorial  Gtovem- 
ments,  ana  to  prohibit  the  introduction  of  slavery  therein. 

4.  The  effect  of  taking  slaves  into  a  new  State  or  Territoiy, 
and  so  holding  them,  where  sl'aveiy  is  prohibited. 

6.  Whether  tiie  return  of  a  slave  under  the  control  of  his 
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master,  after  being  entitled  to  bis  freedom,  reduces  bim  to  bis 
former  condition) 

6.  Are  the  decisions  of  the  Supreme  Court  of  Missouri,  on 
the  questions  before  us,  binding  on  this  court,  within  the  rule 
adopted. 

In  the  course  of  my  judicial  duties,  I  have  bad  occasion  to 
consider  and  decide  several  of  the  above  points. 

1.  As  to  the  locality  of  slavery*  The  pivil  law  throughout 
the  Continent  of  Europe,  it  is  bdieved,  without  an  exception^ 
is,  that  slaveiy  can  exist  onlv  within  the  territoiy  where  it  is 
established;  and  that,  if  a  slave  escai>es^  or  is  carried  beyond 
sticb  territory,  his  master  cannot  reclaim  him,  unless  by  virtue 
of  some  express  stipulation.  (Grotius,  lib.  2,  chap.  15,  5, 1; 
lib. '  10,  chap.  10,  2,  1 ;  Wicoumosts  Ambassador,  lib.  1,  p. 
418 ;  4  Martin,  885 ;  Case  of  the  Creole  in  the  House  of  Lords, 
1842;  1  Phillimore  on  International  Law,  816,  885.) 

There  is  no  nation  in  Europe  which  considers  itself  bound 
to  return  to  his  master  a  furtive  slave,  under  the  civil  law  or 
the  law  of  nations.  On  the  centrary,-  the  slave  is  held  to  be 
free  where  there  is  no  treaty  obligation,  or  compact  in  some 
other  form,  to  return  him  to  djb  master.  The  ]Koman  law  did 
not  allow  fireedom  to  be  sold.  An  ambassador  or  any  other 
public  functionary  could  not  take  a  slave  to  France,  8|^n,  or 
any  other  countiy  of  Europe,  without  emancipating  him.  A 
number  of  slaves  esca]^d  mm  a  Florida  plantation,  and  were 
received  oh  board  of  ship  by  Admiral  Cochrane ;  bv  the  King's 
Bench,  they  were  held  to  be  free.    (2  Bam.  and  dree.,  440.) 

In  tiie  ^reat.and  leading  case  of  Prigff  v.  The  State  of 
Pennqrlvania,  (16  Peters,  59i ;  14  Curtis,l^l^)  this  court  say 
that,  by  the  general  law  of  nations,  no  nation  is  bound  to 
recognise  die  state  of  slavery,  as^  found  within  its  territorial 
dominions,  where  it  is  in  opposition  to  its  own  policy  and 
institutions,  in  fiftvor  of  the  subjects  of  other  nations  where 
slavery  is  organized.  If  it  does  it,  it  is  as  a  matter  of  comity, 
and  not  aS:  a  matter  of  international  right.  The  state  of  slavery 
is  deemed  to  be  a  mere  municipal  regulation,  founded  upon 
and  limited  to  the  range  of  the  territorial  lav^.  This  was  fully 
recognised  in-  Somersett's  case,  (Lafft's  Bep.,  1;  20  Howell  s 
State  Trials,  79,)  which  was  decided  before  the  American 
Bevolution. 

There  was  some  contrariety  of  opinion  among  the  judges,  on 
certain  points  ruled  in  Priffg's  case,  but  there  was  none  in 
regard  to  .thegreH-t  prindpl^  that  slayeiy  ik  limited  to  the 
range  of  the  laws  nnoer  which  it  is  sanc^oned*  . .  . 

No  case  in  England  appears  to  have  been  more  thoroughly 
examined  than  l£at  of  Somersett    The  judgment  pronounced 
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by  Lord  Mansfield  was  the  judgment  of  the  Court  of  Eing'e 
Bench.  The  cause  was  argued  at  great  length,  and  with  great 
ability,  by  Hargrave  and  others,  who  stooa  among  the  most 
eminent  counsel  in  England.  It  was  held  under  advisement 
from  term  to  term,  and  a  due  sense  of  its  importance  was  felt 
and  expressed  by  the  Bench. 

Injnying  the  opinion  of  the  court,  Lord  Mansfield  said: 

*^  The  state  of  stayery  is  of  such  'a  nature  that  it  is  incapable 
of  being  introduced  on  any  reasons,  moral  or  political,  but 
only  by  positive  law,  which  preserves  its  force  long  after  the 
reasons,  occasion,  and  time  itself  fit)m  whence  it  was  created, 
is  erased  from  the  memory;  it  is  of  a  nature  that  nothing  can 
be  suffered  to  support  it  but  positive  law." 

He  referred  to  the  contraiy  opinion  of  Lord  Hardwicke,  in 
October,  1749,  as  Chancellor:  ''That  he  and  Lord  Talbot, 
when  Attorney  and  Solicitor  General,  were  of  opinion  that  no 
such  claim,  as  here  nresented,  for  freedom,  was  valid." 

The  weijB^ht  of  this  decision  is  sought  to  be  impaired,  fix>m 
the  terms  m  which  it  was  described  by  the  exuberant  imagina- 
tion of  Curran.  The  words  of  Lord  Mansfield,  in  ^ving  the 
opinion  of  the  court,  were  such  as  were  fit  to  be  used  oy  a 
great  jud^,  in  a  most  important  case.  It  is  a  sufficient  answer 
to  all  objections  to  that  judgment,  that  it  was  pronounced 
before  tiie  Revolution,  and  that  it  was  considered  by  this  court 
as  tiie  highest  authorily.  For  near  a  century,  the  decision  in 
Bomersett's  case  has  remained  the  law  of  England.  The  case 
of  the  slave  Grace,  decided  by  Lord  Stowell  in  1827,  does  not, 
as  has  been  supposed,  overrule  the  judgment  of  Lord  Mans- 
field. Lord  Stowell  held  that,  dunne  the  residence  of  the 
slave  in  England,  ^^  No  dominion,  authoritv,  or  coercion,  can 
be  exercisea  over  him."  Under  another  head,  I  shall  have 
occasion  to  examine  the  opinion  in  the  case  of  Grace. 

To  the  position,  that  slavery  can  only  exist  except  under 
the  authon^  of  law,  it  is  objected,  that  in  few  if  in  any  in- 
stances has  it  been  established  by  statutory  enactment  This 
is  no  answer  tp  the  doctrine  laid»down  by  the  court  Almost 
all  the  principles  of  the  common  law  had  their  foundation  in 
usaffe.  Slaverv  was  introduced  into  the  colonics  of  this  coun- 
try oy  Great  Britain  at  an  early  period  of  their  history,  and 
it  was  protected  and  cherished,  until  it  became  incorporated 
into'^the  colonial  policy.  It  is  immaterial  whether  a  system  of 
slavery  was  introduced  bv  express  law,  or  otherwise,  if  it  have 
the  authority  of  law.  There  is  no  slave  State  where  the  insti- 
tution is  not  recog^nised  and  protected  by  statutory  enactments 
and  judicial  decisions.  Slaves  are  made  propertv  by  the  laws 
of  the  slave  States,  and  as  such  are  liable  to  ine  claims  of  cred- 
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iton;  tiiey  descend  to  heirs,  are  taxed,  and  in  the  South  they 
are  a  subject  of  commerce. 

In  the  case  of  Bankin  v.  Lydia,  (2  A.  Kr  Marshall's  Bep.,) 
Jndg^  Mills,  spcAkine  for  the  Court  of  Appeals  of  KentncKy, 
says:  ^'In  deciding  the  question,  (of  slavery,)  we  disclaim  the 
influence  of  the  j^neral  principles  of  liberty,  which  we  all  ad- 
mire, and  conceive  it  ought  to  be  decided  by  the  law  as  it  is, 
and  not  as  it  ou^ht  'to  be.  Slavery  is  sanctioned  by,  the  laws 
of  this. State,  and  the  right  to  hold  slaves  under  onr  municipal 
re^^ulations  is  uncjuestionable.  But  we  view  this  as  a  right 
existing  by  positive  law  of  a  municipal  character,  without 
foundation  in  the  law  of  nature,  or  the  unwritten  and  common 
law." 

I  will  now  consider  the  relation  which  the  Federal  Gk>vem- 
ment  bears  to  slaveiy  in  the  States: 

Slavery  is  emphaticallv  a  State  institution.  In  the  ninth 
section  of  the  nnt  article  of  the  Constitution,  it  is  provided 
'^that  the  migration  or  importation  of  such  persons  as  any  of 
the  States  now  existing  shall  think  proper  to  admit,  shall  not 
be  prohibited  by  the*  Congress  prior  to  the  ^ear  1808,  but  a 
tax  olr  duly  may  be  imposed  on  suph  importation,  not  exceed- 
ing ten  dollars  for  each  person." 

in  the  Convention,  it  was  proposed  by  a  committee  of  eleven 
to  lioiit  the  importation  of  slaves  to  the  year  1800,  when  Mr. 
Pinckney  moved  to  jsxtend  the  time  to  tiie  vear  1808.  This 
mdtion  was  carried — 'Sew  Hampshire,  Massacnusetts,  Connecti- 
cut^ Maryland^  North  Carolina,  South  Caoolina,  and  Qeoigia, 
votiUjg  in  the  affirmative;  and  New.  Jersey,  Pennsylvania,  and 
Virginia,  in  the  negative.  Jn  opposition  to  the  motion,  Mr. 
.Macuson  said:  "Twen^  years  will  produce  all  the  mischief 
that  ii^ai^be  apprehended  from  the  liberty  to  import  slaves;  so 
long  a  term  will  be  more  dishonorable  to  the  American  chai^ 
acter  than  to  say  nothing  about  it  in  the  Cjoustitution."  (Madi- 
son Papers.) 

The  provision  in  regard  to  the  slave  trade  shows  clearly  that 
Congress  considered  slavery  a  State  institution,  to  be  contin- 
ued and  reflated  by  its  individual  sovereigntv ;  and  to  con- 
ciliate that  piterest,  tiie  slave  trade  was  continued  twenty  years, 
not  as  a  general  measure,  but  for  the  ^^  benefit  of  such  States 
as  shall  wink  proper  to  encourage  it" 

let  the  case  of  Groves  v.  Slaughter,  (15  Peters,  449 ;  14  Cur- 
tis, lot,)  Messrs.  Clay  and  Webster  contended  that,  under  the 
commerdal  power,  Congress  had  a  riffht  to  regulate  the  slave 
trade  among  the  several  States;  but  ue  court  held  that  Con- 
gress haj-  no'power  to  interfere  with  slavery  as  it  exists  in  the 
States,  or  to  r^olsde  what  is  called  the  slave  trade  among 
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thorn.  If  this  trade  were  subject  to  the  commercial  power,  it 
would  follow  that  Ck>nffre8s  could  abolish  or  establish  slavery 
in  every  State  of  the  Tfnion. 

The  only  connection  which  the  Federal  Gtovemment  holds 
with  slaves  in  a  State,  arises  from  that  provision  of  the  Con- 
stitution which  declares  that  ^^No  person  held  to  service  or 
labor  in  one  State,  under  the  laws  thereof  escaping  into 
another,  shall,  in  consequence  of  anv  law  or  regulation  therein, 
be  discharged  from  such  service  or  labor,  but  shall  be  deliver- 
ed up,  on  claim  of  the  party  to  whom  such  service  or  labor 
may  be  due/' 

This  beinff  a  fiindamental  law  of  the  Federal  Gk>vemment| 
it  rests  maimv  for  its  execution,  as  has  been  held,  on  the  judi- 
cial power  <n  the  Union;  and  so  fiur  as  the  rendition  of  fugi- 
tives fit>m  labor  has  become  a  subiect  of  judicial  action,  we 
Federal  obligation  has  been  faithfully  discharged. 

In  tiie  formation  of  the  Federal  Constitution,  care  was  taken 
to  confer  no  power  on  the  Federal  Opvemment  to  interfere 
with  tUs  institution  in  the  States.  In  the  provision  respect- 
ing the  slave  trade,  in  filing  the  ratio  of  representation,  and 
provi^ng  for  the  reclamation  of  fugitives  from  labor,  slaves 
were  referred  to  as  persons,  and  in  no  other  respect  are  they 
considered  in  the  Constitution. 

We  need  not  refbr  to  the  mercenary  spirit  which  introduced 
the  in&mous  traffic  in  slaves^  to  show  the  de^pradation  of  negro 
slavery  in  our  countrv.  This  system  was  miposed  upon  our 
colonial  settiements  by  the  mother  country,  and  it  is  due  to 
truth  to  say  that  the  commercial  colonies  and  States  were 
chiefly,  engaged  in  the  traffic.  But  we  know  as  a  histori<»l 
£Act,  that  James  Madison,  that  great  and  good  man,  a  leading 
member  in  the  Federal  Convention,  was  solicitous  to  guara 
the  language  of  that  instrument  so  as  not  to  convey  the  idea 
that  there  could  be  property  in  man. 

I  prefer  the  lights  of  Madison,  Hamilton,  and  Jay,  as  a 
means  of  construine  the  Constitution  in  all  its  bearings,  rather 
thud  to  look  behind  that  period,  into  a  traffic  which  is  now  de- 
clared to  be  pira<r|r,  and  punished  with  death  by  Christian  na- 
tions. I  do  not  like  to  uraw  the  sources  of  our  domestic  rela- 
tions from  so  dark  a  ground.  Our  independence  was  a  great 
epoch  in  the  history  of  freedom ;  and  wnile  I  admit  tke  Gov- 
ernment was  not  made  especially  for  the  colored  race,  yet 
nuuiy  of  them'  were  citizens  of  the  New  England  States,  and 
exercised  the  rights  of  suffira^e  when  the  Constitution  was 
adopted,  and  it  was  not  doubted  by  any  intelligent  person  that 
its  tei^dendes  would  greatiy  ameliorate  th^ir  condition. 

Many  of  the  States,  on  the  adoption  of  the  Constitution,  or 
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flhordy  afterward,  took  ineaaiires  to  abolish  slayeir  within  their 
respective  jarisdictions;  and  it  is  a  well-known  net  thai  a  be- 
Uef  was  cherished  by  the  leading  men,  Sonth  as  weU  as  Norfib, 
that  tiie  Institntipn  of  slaveiy.  would  gnAxaJlj  decline,  until  it 
would  become  esctinct  The  increased  value  of  slave  labor,  in 
the  culture  of  cotton  and  suffar,  prevented  the  realisation  of 
ttSfi  expectation.  Like  all  other  communities  and  States,  the 
South  were  influenced  by  what  they  considered  to  be  their 
own  interests. 

But  tf  we  are  to  tumour  attention  to  the  dark  ages  of  the 
world,  why  confine  our  view  to  colored  slavery  T  On  the  same 
principles,  white  men  were  made  slaves,  AU  slaveiy  has  its 
orunh  in  power,  and  ii  against  riffht 

The  power  of  Oongress  to  establish  Territorial  Governments, 
and  to  prohibit  the  introduction  of  slavery  therein,  is  the  next 
point  to  be  considered. 

After  the^cession  of  western  ti^nitory  by  Virginia  and  other 
States,  to  the  United  States,  the  public  attention  was  directed 
to  the  best  mode. of  disposing  of  it  for  the  ^neral  benefit 
Whije  in  attendenco  on  the  Federal  Qonvention,  Mr.  Madi- 
son; in  a  letter  to  Edmund  Randolph,  dated  the  22d  April, 
1787.  says:  <<  Oongress  are  deliberatm^  on  the  plan  most  eligi- 
ble ror  disposing  of  the  western/  temtbrv  not  yet  surveyed* 
Some  alteration,  will  probably  be  made  in  the  ordmance  on  that 
sul]||eet-'  And.in  the  same  letter  he  says:  <<The  inhabitants 
of  the  nMnois  complain  of  the  land  jobbers,  Ac.,  who  are  pur> 
6hasine  titles  among  them.  Those  of.  St  Vincent's  complam 
^  l^e  defe^  Hve  criminal  and  ^ivil  justice  among  them,  as  well 
as  of  miiitsry  protection."  And  on  the  next  &j  he  writes  to 
Mr.  J^^rson:  <^The  government  of  the  settlements  on  the 
nUnois  and  Wabash  is  a  subject  very  perplexing  in  itself,  and 
rendered  more  so  by  our  ignorance  of  the  many  circumstances 
on  which  a  right  judgment  depends.  The  inhabitants  at  those 
tlaees  daim  protection  against  the  savages,  and  some  provision 
mt  both  dvil  and  criminal  justice." 

Li  IjCay,  1787,  Mr;  Edmund  Randolph  submitted  to  the  Fed 
eritl  Oonvention  certain  propositions,  as  the  basis  of  a  Federal 
Oovemm0nt,  among  which  was  the  following: 

<<3fsofeed^  That  provision  ought  to  be  mMe  for  the  admis- 
non  of  States  lawfully  arising  within  the  limits  of  the  United 
States,  whether  ftom  a  voluntary  junction  of  government  and 
territory  or  otherwise,  with  the  consent  of  a  number  of  voices 
in  the  National  Lerislature  less  than  the  whole." 

Afterward,  Mr.  Afadison  submitted  to  the  Oonvention,  in 
order  to  be  rafeired  to  the  committee  of  detail,  the  following 
powers,  as  proper  to  be  added  to  those  of  general  le^lataon: 
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**  To  dispose  of  the  tmappropriated  lands  of  the  United  States. 
To  institute  temporaiy  Goyenunents  for  new  States  arising 
therein.  To  reflate  affiurs  with  the  Indians,  as  well  within 
as  without  the  hmits  of  the  United  States." 

Otiier  |^roiK)sitions  were  nmde  in  reference  to  the  same  sub- 
jects, which  it  would  be  tedious  to  enumerate.  Mr.  Gouyer- 
neur  Morris  proposed  the  following: 

<^  The  Legislature  shall  have  power  to  dispose  of  and  make 
all  needful  rules  and  regulations  respecting  the  territory  or 
otherproperty  belon^ng  to  the  United  States;  and  nothing  in 
this  Ck)nstitution  contained  shall  be  so  construed  as  to  prqu- 
dice  any  claims  either  of  the  United  States  or  of  any  particular 
State." 

This  was  adopted  as  a  part  of  the  Constitution,  with  two 
verbal  alterations — Congress  was  substituted  for  Legislature, 
and  the  word  eUhor  was  stricken  out. 

Li  Hie  organization  of  the  new  Gbyemment,  but  little  reve- 
nue for  a  series  of  years  was  expected  from  commerce.  The 
public  lands  were  considered  as  the  principal  resource  of  the 
country  for  the  payment  of  the  Bevolutionaiy  debt  Direct 
taxation  was  the  means  relied  on  to  pay  the  current  expenses 
of  ihe.  Government.  The  short  period  that  occurred  between 
the  cession  of  western  lands  to  the  Federal  Government  by 
"Virginia  and  other  States,  and  the  adoption  of  the  Constitu- 
tion^ was  sufficient  to  show  the  necessil^  of  a  proper  land  sys- 
tem and  a' temporary  Government.  Tms  was  clearly  seen  by 
propositions  and  remarks  in  the  Federal  Convention^  some  of 
which  are  above  cited,  by  tihe  passage  of  the  Ordinance  of 
1787,  and  the  adoption  of  that  instrument  by  Congress,  under 
the  Constitution,  which  gave  to  it  validity. 

It  will  be  recollected  that  the  deed  of  cession  of  western 
territory  was  made  to  the  United  States  by  Vimnia  in  1784, 
and  that  it  required  the  territory  ceded  to  be  laid  out  into 
States,  that  the  land  should  be  disposed  of  for  the  common 
benefit  of  the  States,  and  that  all  rignt,  titie,  and  claim,  as  well 
of  soil  as  of  jurisdiction,  were  cedSl;  and  this  was  the  form 
of  cession  from  other  States. 

On  the  18th  of  July,  the  Ordinance  of  1787  was  passed,  ''for 
the  government  of  xhe  United  States  tenitory  northwest  of 
the  river  Ohio,"  with  but  one  d^sentinff  vote.  This  instru- 
ment provided  there  should  be  organized  in  the  territory  not 
less  tbm  three  nor  more  than  ^ve  States,  designating  their 
boundaries.  It  was  passed  while  the  Federal  Convention  was  in 
session,  about  two  months  before  tiie  Constitution  was  adopted 
by  the  Conyention.  The  members  of  the  Convention  must 
therefore  have  been  well  acquainted  with  the  provisions  of  the 
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Ordinance.  It  provided  for  a  temporary  Ooyemmenty  as  initia- 
tory to  the  formation  of  State  Governments.  Slaveiy  wsa 
prohibited  in  the  territory.  • 

Can  any  one  suppose  that  the  eminent  men  of  the  Federal 
Convention  conld  have  overlooked  or  neglected  a  matter  so 
vitally  important  to  the  country,  in  the  organization  of  tempo- 
rary Governments  for  the  vast  territory  northwest  of  the  river 
Ohio?  ^  In  the  8d  section  of  the  4th  article  of  the  Constitution, 
tfaey  did  make  provision  for  the  admission  of  new  States,  the 
sale  of  the  public  lands,  and  the  temporaiy  Government  of  the 
territory.  Without  a  temporary  Government,  new  States 
could  not  have  been  formed,  nor  could  the  public  lands  have 
been  sold. 

If  tiie  third  section  were  before  us  now  for  consideration  for 
the  first  time,  under  the  &cts  stated,  I  could  not  hesitate  to 
say  there  was  adequate  legislative  power  ^ven  in  it  The 
power  to  make  all  needful  rules  ana  regulations  is  a  power  to 
legislate.  This  no  one  will  controvei^  as  Con^p*ess  cannot 
make  ''rules  and  regulations,"  except  by  le^lation.  But  it 
is  argued  tiliat  the  word  territory  is  used  as  synonymous  with 
the  word  land ;  and  that  the  rules  and  regulations  of  Congress 
are  limited  to  the  disposition  of  lands  and  otiier  property 
belonging  to  the  United  States.  That  this  is  not  the  true 
construction  of  the  section  appears  from  the  fiBust  that  in  the 
first  line  of  the  section  ''the  ^wer  to  dispose  of  the  public 
lands  "  is  given  expressly,  and,  m  addition,  to  make  all  needfd 
rules  and  regulations.  The  power  to  dispose  of  is  complete 
in  itself^  anarequires  nothing  more.  It  autiiorizes  Congress 
to  use  the  proper  means  within  its  discretion,  and  any  furtiier 
provision  tor  this  purpose  would  be  a  useless  verbiage.  As  a 
composition,  the  Constitution  is  remarkably  free  from  such  a 
chaige. 

In  the  discussion  of  the  power  of  Congress  to  govern  a 
Territory,  in  the  case  of  the  Atlantic  Insurance  Company  v. 
Canter,  (1  Peters,  611 ;  7  Curtis,  685,)  Chief  Justice  Marshall, 
speaking  for  the  court,  said,  in  regard  to  the  people  of  Florida, 
"they  oo  not,  however,  participate  in  political  power;  they  do 
not  share  in  tiie  Government  tul  Florida  slmll  become  a  State; 
in  the  mean  time,  Florida  continues  to  be  a  Territory  of  tiie 
United  States,  governed  bv  virtue  of  that  clause  in  the  Consti- 
tution which  empowers  Congress  'to  make  all  needfril  rules 
and  regulations  respecting  the  territoiy  or  other  property 
belonring  to  the  Umted  States.'  " 

Ana  he  adds,  "perhaps  the  power  of  eovemiuK  a  Territory 
belon^g  to  the  Unitea  States,  which  has  not,  by  becoming 
a  State,  acquired  the  means  of  self-government,  may  result 
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necessarily  from  the  fact  that  it  is  not  within  the  jurisdiction 
of  any  particular  State,  and  is  within  the  power  and  jurisdic- 
tion of  the  United  States.  The  right  to  govern  may  be  the 
inevitable  consequence  of  the  right  to  acquire  territory ;  which- 
ever may  be  the  source  whence  the  power  is  derived,  tiie 
possession  of  it  is  unquestioned."  ^  And  in  the  close  of  the 
opinion,  the  court  sa^,  "in  legislating  for  them  [the  Territo- 
ries,]! Congress  exercises  the  combined  powefs  of  the  General 
and  State  Governments."^ 

Some  consider  the  opinion  to  be  loose  and  inconclusive; 
others,  that  it  is  obiter  dieia;  and  the  last  sentence  is  objected 
to  as  recognisinff  absolute  power  in  Congress  over  Territories. 
The  learned  and  eloquent  Wirt,  who,  m  ^the  argument  of  a 
cause  before  the  court,  had  occasion  to  cite  a  few  sentences 
firom  an  opinion  of  the  Chief  Justice,  observed,  "no  one  can 
mistake  the  style,  the  words  so  completelv  match  the  thought." 

I  can  see  no  want  of  precision  in  the  language  of  the  Chief 
Justice;  his  meaning  cannot  be  mistakes.  He  states,  first, 
the  tiiiid  section  as  giving  power  to  Conmss  to  govern  the 
Territories,  and  two  other  grounds  from  iraich  the  power  may 
also  be  implied.  The  objection  seems  to  be,  that  the  Chief 
Justice  did  not  say  which  of  the  grounds  stated  he  considered 
the  source  of  the  power.  He  di^  not  specifi<^ly  state  this, 
but  he  did  say,  "whichever  may  be  the  source  whence  the 
powet  is  derived,  the  possession  of  it  is  unquestioned.".  No 
opinion  of  the  court  could  have  been  expressed  with  a  stronger 
emphasis;  the  power  in  Congress  is  unquestioned.  But  those 
who  have  undertaken  to  criticise  the  opinion,  consider  it 
without  authority,  because  the  Chief  Justice  did  not  designate 
speciallv  the  power.  This  is  a  singular  objection.  If  the 
power  be  unquestioned,  it  can  be  a  matter  of  no  importance 
on  which  ground  it  is  exercised. 

The  opinion  clearly  was  not  obUer  dicta.  The  turning  point 
in  the  case  was,  whether  Congress  had  power  to  authorize  the 
Territorial  Legislature  of  Florida  to  pass  the  law  under' which 
the  Territorikroourt  was  established,  whose  decree  was  brought 
before  this  court  for  revision.  The  power  of  Congress,  there- 
fore, was  the  point  in  issue. 

The  word  "territoiy,"  according  to  Worcester,  "means  land, 
country,  a  district  of  country  under  a  temporary  Government." 
The  words  "territoiy  or  other  property,"  as  used,  do  imply, 
from  the  use  of  the  prdnoun  other,  that  territory  was  usea  as 
descriptive  of  land;  but  doesdt  follow  that  it  was  not  used  also 
as  descriptive  of  a  district  of  countiy  ?  ]ji  both  of  these  senses 
it  belonged  to  the  United  States — as  land,  for  the  purpose  of 
sale ;  as  territory,  for  the  purpose  of  government 
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Bnty  if  it  be  admitted  that  tjie  word  territory  as  used  meana 
land,  and  nothing  bnt  land,  the  power  of  Oongreas  to  oivanize 
a  temporaiy  Goyenunent  is  clear.  It  has  power  to  mj&»  all 
needful  regulations  respecting  the  public  lands,  and  the  extent 
of  those  ^^needfhl  regulations"  depends  upon  the  direction  of 
Congress,  where  the  means  are  aroropriate  to  the  end,  and  do 
not  conflict  with  any  of  the  prohibitions  of  the  Constitution. 
If  attemporaiy  GkyVenmient  be  deemed  needful,  necessary, 
re<]|uisite,  or  is  wanted.  Congress  has  power  to  establbh  it. 
This  court  says,  in  3icCulloch  v.  The  Btate  of  Maryland,  (4 
Wheat,  816,)  '^If  a  certain  means  to  cany  into  eftect  any  of 
^e  powers  expressly  given  by  the  Constitution  to  the  Qovem- 
ment  of  thetJnion  be  an  appropriate  measure,  not  prohibited 
by  the  Constitution,  the  degree  of  its  niecessily  is*  a  question 
of  legislative  discretion,  not  of  judicial  cognizance." 

The  power  to  establish  post  offices  and  post  roads  gives 
power  to  Congress  to  make  contracts  for  the  transportation  of 
the  mail,  and  to  punish  all  who  commit  depredations  upon  it 
in  its  transit,  or  at  its  places  of  distribution.  Congress  has 
power  to  regulate  commerce,  and,  in  the  exercise  of  its  discre- 
tion, to  lay  an  embargo,  which  suspends  commerce ;  so,  under 
the  same  nower,  harbors,  lighthouses,  breakwaters,  &c.,  are 
constructed. 

Did  Chief  Justice  Marshall,  in  saying  that  Congress  ffovem- 
ed  a  Territory,  by  exercising  the  combmed  powers  of  the  Fed- 
era^  and  St^te  Grovomment^  refer  to  unlimited  discretion  T  A 
Government  which  can  make  white  men  slaves?  Surely,  such 
a  remark  in  the  argument  must  have  been  inadvertentiy  utter* 
ed.  On  the  contr^",  there  is  no  power  in  the  Constitution  by 
which  Congress  can  make  either  white  or  black  men  slaves. 
In  organizing  the  Government  of  a  Territory,  Congress  is  lim- 
ited to  meams  appropriate  to  the  attainment  of  l£e  constitu* 
tional  object  iHo  powers  can  l)e  exercised  which  are  prohib- 
ited by  the  Constitution,  or  which  are  contrary  to  its  spirit;  so 
that,  whether  the  object  may  be  the  protection  of  the  persons 
and  property  of  purchasers  of  the  public  lands,  or  of  commu- 
nities who  have  been  annexed  to  the  Union  by  conquest  or 
purchase,  they  are  initiatory  to  the  establishment  of  State 
Governments,  and  no  more  power  can  be  claimed  or  exercised 
tiban  is  necessary  to  the  attainment  of  the  snd.  This  is  the 
limitation  of  all  the  Federal  powers. 

But  Congress  has  no  power  to  regulate  the  internal  concerns 
of  a  State,  as  of  a  Territory ;  consequentiy,  in  providing  for  the 
Government  of  a  Territoiy,  to  some  extent,  the  combined 
^K>werS  of  the  Federal  and  State  Governments  are  necessarily 
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If  Congress  should  deem  slaves  or  free  colored  persons  in- 

iluiious  to  the  population  of  a  free  Territory,  as  conducing  to 
essen  the  vidue  of  the  public  lands,  or  on  any  other  ground 
connected  with  the  public  interest,  they  have  the  power  to 
prohibit  them  from  becoming  settlers  in  it.  This  can  be  sus- 
tained on  the  ground  of  a  sound  national  policy,  which  is  so 
clearly  shown  m  our  histbrjr  by  practical  results,  thai  it  would 
seem  no  considerate  individual  can  question  it.  And,  as  rcr 
gards  any  unfiumess  of  such  a  policy  to  our  Southern  brethren^ 
as  wpjfid  in  the  ar^iiment,  it  is  only  necessary  to  say  that^  with 
one-fourth  of  the  Federal  population  of  the  Union,  they  have 
in  the  slave  States  a  larger  extent  of  fertile,  territory  than  is 
included  in  the  free  States ;  and  it  is  submitted,  if  masters  of 
slaves  be  restricted  from  bringing  them  into  free  territoiy,  that 
the  restriction  on  the  free  citizens  of  non-slaveholding  States, 
by  bringing  slaves  into  free  territorv,  is  four  times  greater  than 
that  complained  of  by  the  South.  But,  not  only  so ;  some  three 
or  four  hundred  tiiousand  holders  of  slaves,  by  bring^injg  them 
into  free  territory,  impose  a  restriction  on  twenty  millions  of 
the  /fi^e  States.    The  repugnancy  to  slavery  would  probably 

irevent  fifly  or  a  hundj^  freemen  from  settling  in  a  slave 
territory,  miere  one  slaveholder  would  be  prevented  from  set- 
tling in  a  free  Territory. 

This  remark  is  made  in  answer  to  the  argument  urged^  that 
a  prohibition  of  slavery  in  the  free  Territories  is  inconsistent 
with  the  continuance  of  the  Union.  Where  a  Territorial  Gov- 
ernment is  established  in  a  slave  Territory,  it  has  uniformly 
remained  in*  that  condition  untal  the  people  form  a  State  Con- 
stitution; the  same  course  where  the  Territory  is  free,  both 
parties  acting  in  good  fidth,  would  be  attended  with  satisfiictoiy 
results. 

The  sovereignty  of  the  Federal  Gk>vemment  extends  to  the 
ei^tire  limits  of  our  territoiy.  Should  any  foreign  power  in- 
vade our  jurisdiction,  it  womd  be  repelled.  There  is  a  law  of 
Congress  to  punish  our  citizens  for  crimes  committed  in  dis- 
tricts of  country  where  there  is  no  organized  Govemttient. 
Criminals  are  brought  to  certain  Territories  or  States,  desig- 
nated in  the  law^  mr  punishment.  Death  has  been  inflicted 
in  ArVannan  and  in  Missouri,  on  individuals,  for  murders  com- 
mitted beyond  the  limit  of  any  organized  Territoiy  or  State ; 
and  no  one  doubts  that  such  a  jurisdiction  was  rightfully  exer- 
cised. If  there  be  a  right  to  acquire  territory,  th^^^  necessarily 
must  be  an  implied  power  to  govern  it  When  the  military 
force  of  the  Union  sImJI  conquer  a  country,  may  not  Congress 
provide  for  the  government  of  such  countiy  T  This  would  be 
an  implied  power  essential  to  the  acquisition  of  new  territory. 
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ThiB  power  has  been  exercised,  without  donbt  of  its  conslita- 
tionahty,  over  territory  acquired  bj  conquest  and  purchase. 

And  wtien  there  is  a  l^am  district  of  country  within  the 
United  States,  and  not  within  any  State  Government,  if  it  be 
necessaiy  to  establish  a  temporary  Government  to  carry  out 
a  power  expressly  vested  in  Congress — ^as  the  disposition  of 
tiie  public  lands — may  not  such  Government  be  instituted  by 
Congress  ?  How  do  we  read  the  Constitution  ?  Is  it  not  a 
practical  instrument? 

In  such  cases,  no  implication  of  a  power  can  arise  which  is 
inhibited  by  the  Constitution,  or  wmch  may  be  against  the 
theoiy  of  ito  construction.  As  my  opinion  rests  on  the  third 
section,  these  remarks  are  madid  as  an  intimation  that  the  power 
to  establish  a  temporary  Government  mav  arise,  also,  on  the 
other  two  grounds  stated  in  the  opinion  of  the  court  in  the  in- 
surance case,  without  weakening  the  third  section. 

I  would  here  simply  remark  that  the  Constitution  was 
formed  for  our  whole  countiy.  An  expansion  or  contraction 
of  our  territory  required  no  change  in  the  fundamentid  law. 
When  we  consider  the  men  who  laid  the  foundation  of  our 
Government  and  carried  it  into  operation,  the  men  who  occu- 

Sied  the  bench,  who  filled  the  halls  of  legislation  and  the  Chief 
[agistra<r^,  it  would  seem,  if  any  question  could  be  setUed 
clear  of  all  doubt,  it  was  the  power  of  Conmss  to  establish 
Territorial  Governments.  Slavery  was  prohiDited  in  the  entire 
Nortliwestem  Territory,  with  the  ai>proDation  of  leading  men. 
South  and  North ;  but  tills  prohibition  was  not  retained  when 
this  ordinance  was  adopted  for  the  government  of  Southern 
Territories,  where  slavery  existed.  In  a  late  republication  of 
a  letter  of  Mr.  Madison,  dated  November  27, 1819,  speaking 
of  this  power  of  Congress  to  prohibit  slavery,  in  a  Temtorv,  he 
infers  tnere  is  no  sucn  power,  from  the  &ct  that  it  has  not  been 
exercised.  This  is  not  a  very  satis&ctory  argument  against 
any  power,  as  there  are  but  few,  if  any,  subiects  on  which 
tlie  constitutional  powers  of  Congress  are  exhausted.  It  is 
true,  as  Mr.  Madison  states,  that  Coufln'ess^  in  the  act  to  estab- 
lidi  a  Government  in  ihe  Mississippi  Temtory,  prohibited  the 
importation  of  slaves  into  it  from  forei^  parts;  but  it  is 
equally  true,  that  in  the  act  erecting  Louisiana  into  two  Tern-, 
fories.  Congress  declared,  ^^  it  shall  not  be  lawful  for  any  person 
to  brin^  into  Orleans  Territoiy,  firom  any  port  or  place  within 
the  limits  of  the  TTnited  States,  any  slave  which  shall  have 
been  imported  since  1798,  or  which  may  hereafter  be  impNorted, 
except  by  a  citizenr  of  the  United  States  who  setties  in  tiie 
Temtoiy,  under  the  penalty  of  the  fireedoxti  of  Buch  i^ve.'' 
The  inference  of  Mr.  Madison,  therefore,  against  the  power  of 
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Oonffress,  is  of  no  force,  as  it  was  founded  on  a  &ct  supposed, 
whidi  did  not  exist. 

It  is  refreshing  to  turn  to  the  early  incidents  of  our  history, 
and  learn  wisdom  from  the  acts  of  the  great  men  who  have 
gone  to  their  account  I  refer  to  a  report  in  the  House  of 
Kepresentatives,  by  John  Randolph,  of  Roanoke,,  as  chairman . 
of  a  committee,  in  March,  1803 — ^fifty-four  years  ago.  From 
the  Convention  held  at  Yincennes,  in  Indiana,  hj  their  Presi- 
dent, and  from  the  people  of  the  Territory,  a  petition  was  pre- 
sented to  Congress^  praying  the  suspension  of  the  provision 
which  prohibited  slaveiy  in  that  Temtory.  The  report  stated 
^^that  the  rapid  population  of  the  State  of  Ohio  sufficiently 
evinces,  in  the  opinion  of  your  committee,  that  the  labor  of 
slaves  is  not  necessary  to  promote  the  ^wth  and  settlement 
of  colonies  in  that  region.  That  this  labor,  demonstrably  the 
dearest  of  any,  can  only  be  employed  to  advantage  in  the 
cultivation  of  products  more  valuable  than  ftny  known  to  that 
quarter  of  the  United  States;  that  the  committee  deem  it 
highlv  dangerous  and  inexpedient  to  impair  a  provision  wisely ' 
calculated*  to  promote  the  happiness  and  prosperity  of  the 
Korthwestem  country,  and  to  ^ve  strength  and  security  to 
that  extensive  frontier.  In  the  salutarv  operation  of  this  sagSr 
cious  and  benevolent  restraint,  it  is  believed  that  the  inhabit- 
ants will,  at  no  very  distant  day,  find  ample  remuneration  for 
a  temporary  privation  of  labor  and  of  emigration. "  (1  vol.  State 
Papers,  Public  Lands,  160.] 

The  judicial  mind  of  this  countiy.  State  and  Federal,  has 
agreed  on  no  subiect,  within  its  legitimate  action,  with  equal 
unanimity,  as  on  the  power  of  Conmss  to  establish  Territorial 
Governments.  No  court.  State  orTederal,  no  judge  or  states- 
man, is  known  to  have  had  any  doubts  on  this  question  for 
nearly  sixtv  years  after  the  power  was  exercised.  Such  Oov- 
emments  nave  been  establisned  from  the  sources  of  the  Ohio 
to  the  Oulf  of  Mexico,  extending  to  the  Lakes  on  the  north 
and  the  Pacific  Ocean  on  the  west,  and  from  the  lines  of  Geor- 
gia to  Texas. 

Great  interests  have  grown  up  under  the  Territorial  laws 
over  a  country  more  than  five  times  greater  in  extent  tiian  th6 
original  thirteen  States;^  and  these  interests,  corporate  or 
otherwise,  have  been  cherished  and  consolidated  by  a  benign 
policy,  without  any  one  supposing  the  law-making  power  had 
united  with  the  Judiciary,  under  the  universal  sanction  of  the 
whole  country,  to  usurp  a  jurisdiction  which  did  not  belong  to 
them.  Such  a  discoverv  at  this  late  date  is  more  extraordinary 
than  anythine  which  has  occurred  in  the  judicial  history  of 
this  or  any  omer  countrv.  Texas,  under  a  previous  organiza- 
VOL.  XIX.  85 
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tion,  wae  admitted  as  a  State ;  bnt  no.  State  can  be 
into  the  Union  which  has  not  been  organized  nnder  some  form 
of  government.  Without  temporary  Gtovemments,  onr  public 
lands  could  not  have  been  sold,  nor  our  wildernesses  reduced 
to  cultivation,  and  the  population  protected;  nor  could  our 
flourishing  States,  West  and  South,  nave  been  formed. 

What  do  the  lessons  of  wisdom  and  experience  teach,  under 
such  circumstances,  if  the  new  light,  whicn  has  so  suddenly  and 
unexpectedly  burst  upon  us,  be  true  ?  Acquie43cer  ?e ;  acqui- 
escence under  a  settled  construction  of  the  Constitution  for 
sixty  years,  though  it  may  be  erroneous ;  which  has  secured  to 
the  country  an  aavancement  and  prosperity  beyond  the  power 
of  computation. 

An  act  of  James  Madison,  when  President^  forcibly  illus- 
trates this  policy.  He  had  made  up  his  opinion  that  Congress 
had  no  power  under  the  Constitution  to  establish  a  National 
Bank.  In  1816,  Congress  passed  a  bill  to  establish  a  bank. 
He  vetoed  the  bill,  on  objections  other  than  constitutional.  In 
his  message,  he  speaks  as  a  wise  statesman  and  Chief  Magis- 
trate,  as  follows : 

'*  Waiving  the  question  of  the  constitutional  authority  of  the 
Lerislature  to  establish  an  incorporated  bank,  as  being  pre- 
climed,  in  my  judgment,  by  the  repeated  recognitions  under 
varied  circumstances  of  the  validity  of  such  an  institution,  in 
sets  of  the  Legislative,  Executive,  and  Judicial  branches  of  the 
Gk>vemmenty  accompanied  by  indications,  in  different  modes, 
4»f  a  concurrence  of  the  general  will  of  the  nation." 

Has  this  impressive  lesson  of  practical  wisdom  l>ecome  lost 
to  the  present  generation  ? 

If  the  great  and.  fundamental  principles  of  our  Government 
Aie  never  to  be  settled,  there  can  be  no  lastine  prosperity. 
The  Constitution  will  become  a  floating  waif  on  the  billows  of 
popular  excitement. 

The  prohibition  of  slaverv  north  of  thirty-six  degrees  thir^ 
imirates,  and  of  the  State  of  Missouri,  contained  in  the  act  aa- 
mitting  that  State  into  the  Union,  was  passed  by  a  vote  of  184, 
in  ;^e  House  of  Representatives,  to  42.  Before  Mr.  Monroe 
signed  the  act,  it  was  submitted  by  him  to  his  Cabinet,  and 
th^  held  the  restriction  of  slavery  in  a  Territoiy  to  be  within 
"the  eoostitational  powers  of  Congress.  It  would  be  sin^^lar, 
if  in  1804  Congress  had  power  to  prohibit  the  intfodnction  of 
llaves  %n  Orleans  Territorv  from  any  other  part  of  the  Union, 
under  ihe  {>enalty  of  freeaom  to  the  slave,  if  the  same  power, 
embodied  m  the  Missouri  compromise,  could  not  be  exerdsea 
in  1890. 

But  this  laiw  of  Congress,  wldch  prohibits  slavery  north  of 
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MiBBonii  and  of  thirtjr-aiz  deffreea  thirty  minatefl,  ib  de- 
dared  to  have  been  nnll  and  voia  by  my  bretliren.  And  thu 
opinion  is  founded  mainly,  as  t  understand,  on  the  distinction 
drawn  between  the  ordinance  of  1787  and  the  Missouri  com* 
promise  line.  In^  what  does  the  distinction  consist?  The 
ordinance,  it  is  said,  was  a  compact  entered  into  by  the  con- 
federated States  before  the  adoption  of  the  Constitulion ;  and 
that  in  the  cession  of  territoiy  authority  was  given  to  establish 
a  Territorial  Government. 

It  is  clear  that  the  ordinance  did  not  ^  into  operation  by 
virtue  of  the  authority  of  the  Confederation,  but  1^  reason  of 
its  modification  and  adoption  bv  Congress  under  the  Constitu- 
lion.  It  seems  to  be  supposeo,  in  the  opinion  of  the  courts 
that  the  articles  of  cession  placed  it  on  a  different  footing  £rom 
territories  subsequently  acquired.  I  am  unable  to  perceive  the 
force  of  this  distmction.  That  the  ordinance  was  mtended  for 
the  government  of  the  Northwestern  Territoiy,  and  was  limited 
to  such  Territory,  is  admitted.  It  was  extended  to  Southern 
Territories,  with  modifications,  bv  acts  of  Congress,  and  to- 
some  Northern  Territories.  But  the  ordinance  was  made  valid 
by  the  act  of  Congress,  and  without  such  act  could  have  been 
of  no  force.  It  rested  for  its  validity  on  the  act  of  Congress, 
the  same,  in  my  opinion,  as  the  Missouri  compromise  line. 

If  Congress  may  establish  a  Territorial  Gk>vemment  in  the 
exercise  of  its  discretion,  it  ij  a  clear  principle  that  a  court 
cannot  control  that  discretion.  This  bein^  tine  case.  I  do*  not 
see  on  what  ground  the  act  is  held  to  be  void. .  It  dia  not  puiv 
port  to  forfeit  property,  or  take  it  for  public  purposes.  It  only 
prohibited  slavery;  in  doing  which,  it  followed  the  .ordinance 
of  1787. 

I  will  now  consider  the  fourth  head,  which  is:  '^The  effect 
of  takinff  slaves  into  a  State  or  Territory,  Und  so  holding  them, 
where  slaveiy  is  prohibited." 

If  the  principle  laid  down  in  the  case  of  Prigg  v.  The  State 
of  Pennsylvania  is  to  be  maintained,  and  it  is  certainly  to  be 
maintained  until  overruled,  as  the  law  of  this  court,  there  can 
be  no  difficulty  on  this  point.  In  that  case,  the  court  says: 
*^  The  state  of  slavery  is  deemed  to  be  a  mere  municipal  re^« 
lation,  founded  upon  and  limited  to  the  range  of  the  territorial 
laws.*'  If  this  be  so,  slavery  can  exist  nowhere  except  under  the 
authority  of  law,  founded  on  usam  having  the  force  of  law^  or 
by  statutory  reco^itton.  And  the  court  fturther  sikys:  <*It  is 
manifest,  from  tb^s  oonsideralionj  that  if  the  Coni^tution  had 
not  contained  the  clause  requiring  the  rendition  of  ftigitivee 
from  labor,  every  non-slaveholding  State  in  the  Union  would 
have  been  at  liberty  to  have  dee&ed  free  all  runaway  slayes 
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colnitig  witfaiti  its  limita,  and  to  have  given  them  entire  imma- 
liity  and  protection  against  the  claims  of  their  masters." 

S'ow,  ir  a  slave  abscond,  he  may  be  reclaimed ;  but  if  he  ac- 
6om^any  his  master  into  a  fitate  or  Territory  where  slavery  is 
(prohibited,  stich  slave  cannot  be  said  to  have  left  the  service 
of  his  master  where  his  services  were  legalized.  And  if  sUveiy 
be'  limited  to  the  range  of  the  territorial  laws,  how  can  the 
dave  be  coerced  to  serve  in  a  State  or  Territor}%  not  only 
without  the  .authority  of  law,  but  against  its  express  provisional 
What  gives  the  master  the  rijo^ht  to  control  the  will  of  his  slave? 
fThe  local  law,  which  exists  in  some  form.  But  where  there  is 
no  sncii  law,  can  the  master  control  the  will  of  the  slave  by 
fbrce?  Where*  no  slaveiy  exists,  the  presumption,  without 
Mgard  to  color,  is  in  £Eivor  of  freedom.  Under  such  a  juris- 
diction, mav  the  colored*  man  be  levied  on  as  the  properW  of 
his  master  oy  a  creditor?  On  the  decease  of  the  master,  does 
the  slave  descend  to  his  heirs  as  property?  Can  the  master 
sen  him  ?  Any  one  or  all  of  these  acts  mav  be  done  to  the 
slave,  where  he  is  legally  held  to  service.  l3ut  where  the  law 
does  not  confer  this  power,  it  cannot  be  exercised. 

Lord  Mansfield  held  that  a  slave  brought  into  England  was 
ftee.  .  Lord  Stowell  agreed  with  Lord  Mansfield  iu  this  respect^ 
and  that  the  slave  ciould  not  be  coerced  in  England;  but  oa 
her  voluntary  return  to  Antieaa^the  nlace  of  her  slave  domidl, 
her  former  status  attached.  The  law  of  Eneland  did  not 
prohibit  slavery,  but  did  not  authorize  it  The  jurisdiction 
which  j^rohibits  slavery  is  much  stronger  in  behalf  of  the  slave 
within  it,'  than  where  it  only  do^  n^t  authorize  it. 

By  virtue  of  what  law  is  it,  that  a  master  may  tacke  his  slave 
into  free  territory,  and  exact  firom  him  the  duties  of  a  slave? 
The  law  of  the  Territory  does  not  sanction,  it  Ko  authority 
can  be  claimed  under  the  Constitution  of  the  United  States^ 
or  any  law  of  Congress.  WUl  it  be  said  that  the  slave  is  taken 
as  property,  the  same  as  other  property  which  the  master  may 
own?  To  tills  I  answer,  that  colored  persons  are  made 
property  by  the  law  of  the  State,  and  no  such  power  has  been 
l^ven  to  CJongress.  Does  the  master  cl^rry  with  him  the  law 
of  the  State  firom  which  he  removes  into  the  Territoty  ?  and 
does  that  enable  him  to  .coerce  his  slave,  in  the  Territory? 
Let  us  test  this.theory.    If  this  may  be  done  by  a-master  from 


<Aie  slave  State,  it  mav  be  'done  by  a  master  from  ever^  other 
slave  State.  This  right  is  supposed  to  be  connected  with  the 
person  of  the  master,  by  virtue  of  the  local  law.  Is  it  transfer- 
able? May  it  be  negotiatecl,  as  a  promissory  note  or  bill  of 
exchange?  If  it  be  assij^ed  to  a  man  fit>m  a  free  State,  may 
he  coerce  the  slave  by  virtue  of  it?    What  shall^this  thing  pe 
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denominated?  Ib  it  personal  or  real  property?  Or  is.  it  an 
indefinable  fragment  of  sovereiffnty,  which  eyery  person  carriea 
with  him  fh)m  his  late  domicil/  One  thing  is  certain,  that  its 
origin  has  been  veiy  recent,  and  it  is  unknown  to  the  laws  of 
any  civilized  conntry. 

A  slave' is  brought  to  England  from  one  of  its  islands,  where 
slavery  was  introduced  and  maintained  bj  the  mother  country. 
Although  there  is  no  law  prohibiting  slavery  in  England,  yet 
there  is  no  law  authorizing  it;  and,  for  near  a  century,  its 
courts  have  declared  that  the  slave  there  is  free  from  the 
coercion  of  the  master.  Lords  Mansfield  and  Stowell  agree 
upon  this  point,  and  there  is  no  dissenting  authority. 

Hiere  is  no  other  description  of  property^  whidi  was  not 
TOOtected  in  England,  brought  from  one  of  its  slave  islands. 
jDoes  not  this  show  that  property  in  a  human  being  does  not 
arise  from  nature  or  from  the  common  law,  but,  in  the  language 
of  this  couii;,  ''it  is  a  mere  municipal  reflation,  founded  upon 
and  limited  to  the  range  of  the  temtoriaf  laws  ?  "  This  decision 
is  not  a  mere  ar^ment,  but  it  is  the  end  of  the  law,  in  re^^aid ' 
to  the  extent  of  slavery.  Until  it  shall  be  overturned,  it  is 
not  a  point  for  argument;  it  is  obligatory  on  myself  and  my 
brethren,  and  on  all  judicial  tribunes  over  which  this  court 
exercises  an  appellate  power. 

It  is  said  the  Territories  are  common  property  of  the  States, 
and  that  every  man  has  a  rigbt  to  go  there  with  his  property. 
This  is  not  controverted.  But  the  court  say  a  slave  is  not 
property  beyond  the  operation  of  the  local  law  which  makes 
him  such.  Never  was  a  truth  more  authoritatively  andjustlv 
uttered  by  man.  Suppose  a  master  of  a  slave  m  a  ftitisn 
island  owned  a  million  of  propertj^  in  England;  would  that 
authorize  him  to  take  his  slaves  with  him  to  England?  The 
Constitution,  in  express  terms,  recognises  the  siahfs  of  slavery 
as  founded  on  the  municipal  law:  ''No  person  held  to  service 
or  labor  in  one  State,  tmder  the  laws  ihareof^  escaping  into 
another,  shall,"  &c.  Now^  unless  the  fugitive  escape  from  a 
place  where,  by  the  municipal  law,  he  is  held  to  labor,  this 
provision  affords  no  remedy  to  the  master.  What  can  be  more 
conclusive  than  this  ?  Suppose  a  slave  escape  from  a  Territoiy 
where  slavery  is  not  authorized  by  law,  can  he  be  reclaimed? 

In  this  case,  a  majority  of  the  court  have  said  that  a  slave 
may  be  taken  by  his  master  into  a  Territory  of  the  United 
States,  the  same  as  a  horse,  or  any  other  kind  of  propertr^.  It 
is  true,  this  was  said  by  the  courL  as  also  many  other  thinffs^ 
which  are  of  no  authority.  Nothing  that  has  been  said  oy 
them,  which  has  not  a  direct  bearine  on  the  juriscUction  of 
the  court,  against  which  tiiey  decided,  can  be  considered  as 
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aathorify.  I  shall  certainly  not  regard  it  as  such.  The 
question  of  jurisdiction,  being  before  the  court,  was  dedded 
by  them  authoritatively,  but  nothing  beyond  that  question. 
A  slave  is  not  a  mere  chattel.  He  bears  the  impress  of  his 
Maker^  and  is  amenable  to  the  laws  of  Ood  and  man ;  and  he 
is  destined  to  an  endless  existence. 

Under  this  head  I  shall  chiefly  rely  on  the  decisions  of  the 
Supreme  Courts  of  the  Southern  States,  and  especially  of  the 
State  of  Missouri. 

In  the  first  and  second  sections  of  the  sixth  article  of  the 
Constitution  of  Illinois,  it  is  declared  that  neither  slavery  nor 
involuntaiy  servitude  shall  hereafter  be  introduced  into  this 
State,  otherwise  than  for  the  punbhment  of  crimes  whereof 
the  parbr  shall  have  been  duly  convicted ;  and  in  the  second 
section  it  is  declared  that  any  violation  of  this  article  shall 
effect  the  emancipation  of  such  person  from  his  obligation  to 
service.  In  Illinois,  a  right  of  transit  through  the  State  is 
given  the  master  with  his  slaves.  This  is  a  matter  which,  as  I 
suDDose,  belongs  exclusively  to  the  State. 

xhe  Supreme  Court  of  dlinois,  in  the  case  of  Jarrot  e.  Jar- 
rot,  ^2  Gilmer,  7,)  said: 

^<  After  the  conquest  of  this  Territory  by  Virginia,  she  ceded 
it  to  the  United  States,  and  stipulated  that  the  titles  and  pos- 
sessions, rights  and  liberties,  ot  the  French  settlers,  shouia  be 
Siarantied  to  them.  This,  it  has  been  contended,  secured 
em  in  the  possession  of  those  neeroes  as  slaves  which  they 
held  before  tnat  time,  and  that  neither  Congress  nor  the  Con- 
vention had  power  to  deprive  them  of  it;  or,  in  other  words, 
that  the  ordinance  and  Constitution  should  not  be  so  interpret- 
ed and  understood  as  applying  to  such  slaves,  when  it  is  there- 
in declared  that  there  shall  be  neither  slaveiy  nor  involuntary 
servitude  in  the  Northwest  Territoiy,  nor  in  the  State  of  Illi- 
nois, otherwise  than  in  the  punishment  of  crimes.  But  it  was 
held  that  those  rights  coula  not  be  thus  protected,  but  must 
yield  to  the  ordinance  and  Constitution." 

The  first  slave  case  decided  by  the  Supreme  Court  of  Mis- 
souri, contained  in  the  reports,  was  Winny  v.  Whitesides,  (1 
Ifissouri  Bep.,  478,)  at  October  term,  1824.  It  appeared  thtit, 
more  than  twenty-five  vears  before,  the  defendant,  with  her 
huiband)  had  removed  ftom  Carolina  to  Illinois,  and  brought 
with  them  the  plaintiff;  that  they  continued  to  reside  in  fili- 
nois  three  or  four  years,  retaining  the  plaintiff  as  a  slave ;  after 
which,  they  removed  to  Missoun,  taking  her  with  them. 

The  court  held,  that  if  a  slave  be  detained  in  Illinois  until 
he  be  entitied  to  freedom,  the  right  of  the  owner  does  not  re- 
vive when  he  finds  the  negro  in  a  slave  State. 
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That  when  a  Blave  is  taken  to  Illinois  bj  his  owner,  who 
takes  up  his  residence  there,  the  slave  is  entitled  to  freedom. 

In  the  case  of  La^nge  v.  Chontean,  (2  Missouri  Bep.^  20, 
at  May  term,  1828,J  it  was  decided  that  the  ordinance  of  178T 
was  intended  as  a  fundamental  law  for  those  who  may  choose 
to  live  under  it,  rather  than  as  a  penal  statute. 

That  any  sort  of  residence  contrived  or  permitted  by  the 
legal  owner  of  the  slave,  upon  the  faith  of  secret  trusts  or  con- 
tracts, in  order  to  defeat  or  evade  the  ordinance,  and  diereby 
introduce  slaveiy  defajdo^  would  entitle  such  slave  to  freedom. 

Li  Julia  V.  McEinney,  (8  Missouri  Sep.,  279,J)  it  was  held, 
where  a  slave  was  settled  in  the  State  of  Illinois,  but  with  an 
intention  on  the  part  of  the  owner  to  be  removed  at  some 
future  day,  that  hiring  said  slave  to  a  person  to  labor  for  one 
or  two  days^  and  receiving  the  pay  for  the  hire,  the  slave  is 
entitled  to  her  freedom,  under  the  second  section  of  the  sixth 
article  of  the  Constitution  of  Illinois. 

Bachel  v.  Walker  (4  Missouri  Ben.,  850,  June  term,  1886) 
is  a  case  involving,  in  every  pia*ticular,  the  principles  of  the 
case  before  us.  Rachel  sued  for  her  freedom ;  and  it  appeared 
that  she  had  been  bought  as  a  slave  in  Missouri,  by  Stockton, 
an  officer  of  the  army,  taken  to  Fort  Suelling,  where  he  was 
stationed,  and  she  was  retained  there  as  a  slave  a  year;  and 
then  Stockton  removed  to  Pndrie  du  Ch^en,  taking  Rachel 
with  him  as  a  slave,  where  he  continued  to  hold  her  three 
ears,  and  then  he  took  her  to  the  State  of  Missouri,  imd  sold 
er  as  a  slave. 

<^Fort  Suelling  was  admitted  to  be  on  the  west  side  of  the 
Mississippi  river,  and  north  of  the  State  of  Missouri,  inthe  ter- 
ritoiy  of  the  United  States.  That  Prairie  du  Chicn  was  in  the 
Michigan  Territoiy,  on  the  east  side  of  the  Mississippi  river. 
Walker,  the  defendant,  held  Rachel  under  Stockton. 

The  court  said,  in  this  case : 

*^The  officer  Uved  in  Missouri  Territoiy,  at  the  time  he 
bought  the  slave ;  he  sent  to  a  slaveholding  country  and  pro* 
cured  her;  l^is  was  his  voluntary  act,  done  without  any  other 
reason  than  that  of  his  convenience ;  and  he  and  those  claiming 
under  him  must  be  holden  to  abide  the  conseauences  of  intro- 
ducing slavety  both  in  Missouri  Territory  ana  Michigan,  con- 
trary to  law;  and  on  that  ground  Rachel  was  declarod  to  be 
entitied  to  fireedom.** 

In  answer  to  the  argument  that,  as  an  officer  of  the  army, 
the  master  had  a  right  to  taW  his  slave  into  free  territory,  tne 
court  said  no  authority  of  law  or  the  Government  compelled 
him  to  keep  the  plaintiff  there  as  a  slave. 

<<Shall  it  be  said,  that  because  an* officer  of  the  army  owns 
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Hois,  has  no  rieht  to  complain  that  the  fandamental  law  of 
that  State  to  which  he  removes,  and  in  which  he  makes  his 
residence,  dissolves  the  relation  between  him  and  his  slave. 
It  is  as  much  his  own  voluntary  act)  as  if  he  had  executed  a 
deed  of  emancipation.  No  one  can  pretend  ignorance  of  this 
constitutional  provision,  and,"  he  says,  *'the  decisions  wUch 
have  heretofore  been  made  in  this  State,  and  in  many  other 
slaveholding  States,  ^ve  eftect  to  this  and  other  similar  pro- 
visions, on  the  ground  that  the  master,  by  makinji^  the  tree 
State  the  residence  of  his  slave,  has  submitted  his  nght  to  the 
operation  of  the  law  of  such  State;  and  this,*'  he  says,  ^'is  the 
same  in  law  as  a  regular  deed  of  emancipation." 

He  adds: 

'^I  re^rd  the  Question  as  conclusively  settled  by  repeated 
a^udications  of  tnis  court,  and,  if  I  doubted  or  denied  the 
propriety  of  those  decisions,  I  would  not  feel  myself  any  more 
at  liberty  to  overturn  them,  than  I  would  any  other  series  of 
decisions  by  which  the  law  of  any  other  question  was  settied. 
There  is  with  me,"  he  says,  ^'  nothing  m  the  law  relating  to 
slavery  which  distinguishes  it  from  the  law  on  any  other  sub- 
ject, or  allo\fs  any  more  accommodation  to  the  temporary 
public  excitements  which  are  ^thered  around  it." 

^*Iii  this  State,"  he  says,  ^4t  has  been  reco^ised  from  the 
beginning  of  the  Government  as  a  correct  position  in  law,  that 
a  master  who  takes  his  slave  to  reside  in  a  State  or  Territoir 
where  slavery  is  prohibited,  thereby  emancipates  his  slave. 
These  decisions,  which  come  down  to  the  year  lS87,  seemed 
to  have  so  fully  settied  the  question,  that  since  that  time  there 
has  been  no  case  bringing  it  before  the  court  for  any  reconsid- 
eration, until  the  present.  In  the  case  of  Winny  v.  Whitesides, 
the  question  was  made  in  the  argument,  "  whether  one  nation 
would  execute  the  penal  laws  of  another,"  and  tiie  court  re- 
plied in  this  lanjguage,  (Huberus,  quoted  in  4  Pallas,)  which 
says,  ^^  personal  rights  or  disabilities  obtained  or  communicated 
by  the  laws  of  any  particular  place  are  of  a  nature  which  ac- 
company the  person  wherever  he  goes ;"  and  the  Chief  Justice 
observed,  in  tne  case  of  Rachel  v.  Walker,  the  act  of  Congress 
called  the  Missouri  compromise  was  held  as  operative  as  the 
ordinance  of  1787. 

When  Dred  Scott^  his  wife  find  children,  were  removed  from 
Fort  Snellinff  to  Missouri,  in  1888,  they  were  free,  as  the  law 
was  then  settled,  and  continued  for  fourteen  years  afterwards, 
up  to  1852,  when  the  above  decision  was  made.  Prior  to  tins, 
for  nearly  thirty  years,  as  Chief  Justice  Gamble  declares,  ^e 
residence  of  a  master  with  his  slave  in  the  State  of  Illinois,  or 
in  the  Territory  north  of  Missouri,,  where  slavery  was  prohibited 
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hj  the  act  called  the  Missoori  compromise,  would  manumit 
the  slave  as  effectually  as  if  he  had  executed  a  deed  of  emanci- 
pation ;  and  that  an  officer  of  the  army  who  takes  his  slave 
mto  that  State  or  Territory,  and  holds  him  there  as  a  slave, 
liherates  him  the  same  as  any  other  citizen — and  down  to  the 
ahove  time  it  was  settled  \}j  numerous  and  uniform  decisions ; 
and  that  on  the  return  of  the  slave  to  MiiBsouri,  his  former 
condition  of  slaverv  did  not  attac^h.  Such  was  the  settled  law 
of  Missouri  until  the  decision  of  Scott  and  Emerson* 

In  the  case  of  Sylvia  v.  Elrhy,  {VI  Misso.  Ivep.,  484,)  the 
court  followed  the  above  decision,  ooserving  it  was  similar  in 
aU  respects  to  the  case  of  Scott  and  Emerson. 

This  court  follows  the  established  copstruction  of  the  statutes 
of  a  State  by  its  Supreme  Court  Such  a  construction  is  con- 
sidered  as  a  part  of  the  statute,  and  we  follow  it  to  avoid  two 
rules  of  property  in  the  same  State.  But  we  do  not  follow  the 
decisions  of  the  Supreme  Court  6t  a  State  beyond  a  statutory 
construction  as  a  rule  of  decision  for  this  court  State  de- 
cisions are  always  viewed  with  respect  and  treated  as  autbori- 
1y ;  but  we  follow  the  settied  construction  of  the  statutes,  not 
because  it  is  of  binding  authority,  but  in  pursuance  of  a  rule 
of  judicial  policy. 

But  there  is  no  pretence  that  the  case  of  Bred  Scott  r.  Emer- 
son turned  upon  the  construction  of  a  Missouri  statute;  nor 
was  there  any  established  rule  of  proper^  which  cotild  have 
rightfully  influenced  the  decision.  On  the  contniry,  the  de- 
cision overruled  the  settled  law  for  near  thir^  years. 

This  is  said  by  my  brethren  to  b^  a  Missouri  question ;  but 
there  is  notiiiuK  which  gives  it  this  character,  except  that  it 
involves  the  ri^t  to  persons  claimed  as  slaves  who  reside  in 
Missouri,  and  the  decision  was  made  by  the  Supreme  Court 
of  that  State.  It  involves  a  ridit  claimed  under  an  act  of  Con- 
gress and  the  Constitution  of  Illinois,  and  which  cannot  be  de- 
cided without  the  consideration  and  construction  of  those  laws. 
But  the  Supreme  Court  of  Missouri  held,  in  this  case,  that  it 
will  not  regard  either  of  those  laws,  without  which  there  was 
no  case  before  it;  and  Dred  Scott,  having  been  a  slave,  re- 
mains a  slave.  In  this  respect  it  is  admitted  this  is  a  Missouri 
question*^  case  which  has  but  one  side,  if  the  act  of  Congress 
and  the  Constitution  of  Illinois  are  not  recojniised. 

And  does  such  a  case  constitute  a  rule  of  decision  for  this 
court— a  case  to  be  followed  by  this  court?  The  course  of  d^ 
dsion  so  long  and  so  uniformly  maintained  established  a  com- 
ity or  law  between  Missouri  and  the  free  States  and  Territories 
where  slavery  was  prohibited,  which  must  be  somewhat  re- 
garded in  this  case.    Bights  sanctioned  for  twenty-eight  years 
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ought  not  and  cannot  be  repudiated,  with  any  semblance  of 

J'uBtice,  by  one  or  two  decisions,  influenced,  as  declared,  by  a 
ietermination  to  counteract  the  excitement  againiit  slayeiy  in 
the  free  States. 

The  courts  of  Louisiana  haying  held^  for  a  series  of  years, 
that  where  a  master  took  his  slave  to  France,  or  any  free  State, 
he  was  entitled  to  freedom,  and  that  on  bringing  him  back  the 
status  of  slavery  did  not  attach,  the  Legislature  of  Louisiana 
declared  h^  an  act  that  the  slave  should  not  be  made  free  un- 
d^r  such  circumstances.  This  reflated  the  rights  of  the  mas- 
ter from  the  time  the  act  took  efl^ct  But  the  decision  of  the 
^fissouri  court,  reversing  a  former  decision,  affects  all  previous 
decisions,  technically,  made  on  the  same  principles,  untess  such 
decisions  are  protected  by  the  lapse  of  time  or  the  statute  of 
limitations.  Dred  Scot(  and  his  mmily,  beyond  all  controversy, 
were  free  under  the  decisions  made  for  twenly-eieht  years,  be- 
fore tiie  case  of  Scott  r.  Emerson.  This  was  the  undoubted 
law  of  Missouri  for  fourteen  years  after  Scott  and  his  fimdly 
were  brought  back  to  that  State.  And  the  grave  question 
arises,  whether  this  law  may  be  so  disregarded  as  to  enslave 
free  persons.  I  am  strongly  inclined  to  think  that  a  rule  of 
decision  so  well  settied  as  not  to  be  questioned,  cannot  be  an- 
nulled by  a  single  decision  of  the  court  Such  rights  may  be 
inoperative  under  the  decision  in  friture;  but  I  cannot  well  per- 
ceive how  it  can  have  the  same  effect  in  prior  cases. 

It  is  admitted,  that  when  a  former  decision  is  reversed,  the 
technical  effect  of  the  judgment  is  to  make  all  previous  adju- 
dications on  the  same  question  erroneous.  But  the  case  be- 
fore us  was  not  that  the  law  had  been  erroneously  construed, 
but  that,  under  the  circumstances  which  then  eiisted,  that  law 
would  not  be  recognised;  and  the  reason  for  this  is  declared 
tp  be  the  excitement  against  the  institution  of  slavery  in  the 
free  States.  While  I  uunent  this  excitement  as  much  as  any 
one,  I  cannot  assent  that  it  shall  be  made  a  basis  of  judicial 
action* 

In  1816.  the  common  law,  by  statute,  was  made  a  part  of 
the  law  of  Missouri;  and  that  mcludes  the  great  nrinciples  of 
inti^mational  law.  These  principles  cannot  be  abrogated  by 
Judicial  dedrions.  It  will  require  the  same  exercise  ^of  power 
to  abolish  tiie  common  law,  as  to  introdnce  it  International 
law  is  founded  in  the  opinions  generally  received  and  acted  on 
by  dvilized  nations,  and  enfor^  by  moial  sanctions.  It  be- 
comes a  more  authoritative  system  when  it  results  from  special 
oompacts,  founded  on  modified  rules,  adapted  to  the  exigendeB 
of  human  society;  it  is  in  fiict  an  international  morality,  adapts 
ed  to  the  best  interests  of  nations.  And  in  regard  to  tne  States 
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of  this  TJnion^  on  the  subject  of  slaveiy,  it  is  eminently  fitted 
for  a  mle  of  actioni  subject  to  the  Federal  Constitution.  ^^  The 
laws  of  nations  are  but  the  natural  rights  of  man  applied  to  na> 
tions."    (Vattel.) 

If  the  common  law  have  the  force  of  a  statutory  enactment 
in  Missouri,  it  is  clear,  as  it  seems  to  me,  that  a  slave  who,  by 
a  residence  in  Illinois  in  the  service, of  his  master,  becomes  en- 
titled to  his  freedom,  cannot  again  be  reduced  to  slaveiy  by 
returning  to  his  former  domicil  in  a  slave  State.  It  is  unne- 
cessary to  say  what  le^slalive  power  might  do  ^y  a  general 
act  in  such  a  case,  but  it  would  be  singular  if  a  freeman  could 
be  made  a  slave  by  the  exercise  of  a  judicial  discretion.  And 
it  would  be  still  more  extraordinary  u  this  could  be  done,  not 
only  in  the  absencb  of  special  legislation,  but  in  a  State  where 
the  common  law  is  in  force. 

It  is ,  supposed  by^  some,  that  the  third  article  in  the  trea^ 
of  cession  of  Louisiana  to  this  country,  by  France,  in  ISOo, 
may  have  some  bearing  on  this  question.  The  article  referred 
to  provides,  ^<  that  the  inhabitants  of  the  ceded  territory  shall 
be  incorporated  into  the  Union,  and  enjoy  all  the  advantages 
of  citizens  of  the  United  States,  and  in  the  mean  time  they 
shall  be  maintained  and  protected  in  the  free  enjoyment  of 
their  liberty,  property,  ana  the  religion  they  profess." 

As  slavery  existed  in  Louisiana  at  the  time  of  the  cession,  it 
is  supposed  this  is  a  guaranty  that  there  should  be  n(»  change 
in  its  condition. 

The  answer  to  this  is,  in  the  first  place,  that  such  a  subject 
does  not  belong  to  the  treaty-making  power;  and  any  such 
arrangement  would  have  been  nugatory.  And,  in  the  second 
place,  by  no  admissible  construction  can  the  guaranty  be  car- 
ried further  than  the  protection  of  property  in  slaves  at  that 
time  in  the  ceded  territory.  And  this  Las  been  complied 
with.  The  or^nization  of  the  slave  States  of  Louisiana,  Mis- 
souri, and  Arkansas,  embraced  every  slave  in  Louisiana  at 
the  time  of  the  cession.  This  removes  every  ground  of  objec- 
tion under  the  treaty.  There  is  therefore  no  pretence,  growing 
out  of  the  treaty,  that  any  part  of  the  territory  of  Louisiana,  as 
ceded,  beyond  the  organized  States,  is  slave  territory. 

Under  the  fifth  head,  we  were  to  consider  whether  the  status 
of  slavery  attached  to  the  plaintiff  and  wife,  on  their  return  to 
Missoun. 

This  doctrine  is  not  asserted  in  the  late  opinion  of  the  Su- 
preme Court  of  Missouri,  and  up  to  1852  the  contrary  doctrine 
was  uniformly  midntamed  by  that  court. 

In  its  late  decision,  the  court  say^  that  it  will  not  ffive  effect 
in  Missouri  to  the  laws  of  Illinois,  or  the  law  of  Oongreas 
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called  the  Missoari  compromise.  This  was  the  effect  of  the 
deciBion,  though  its  tenns  were,  that  the  court  would  not  take 
notice,  jadiciaSy,  of  thoee  laws. 

In  1851,  the  Court  of  Appeids  of  South  Carolina  recognised 
the  principle,  that  a  slave,  being  taken  to  a  free  State,  became 
free.  (Commonwealth  o.  Pleasants,  10  Leigh  Bep.,  697.)  In 
Bettjr  9.  Horton,  the  Court  of  Appeals  held  that  the  fit^om 
of  the  slave  was  aoanired  by  the  action  of  the  laws  of  Massa* 
chusetts,  by  the  saia  slave  being  taken  there.    (6  Leigh  Bep.^ 

Tae  slave  States  have  generallv  adopted  the  rule,  that  where 
the  master,  by  a  residence  with  his  sbive  in  a  State  or  Terri- 
tory where  slavery  is  prohibited,  the  slave  was  entitled  to  his 
freedom  everywhere.  This  was  the  settled  doctrine  of  the 
Suj^reme  Court  of  Missouri  It  has  been  so  held  in  Mississip- 
pi, m  'ViTffinia,  in  Louisiana,  formerly  in  Kentucky,  Mjuryland, 
and  in  other  States. 

The  law,  where  a  contract  is  made  and  is  to  be  executed, 

E>vems  it.  This  does  not  depend  upon  comity,  but  upon  the 
w  of  the  contract  And  i^  m  the  langua^  of  the  oupreme 
Court  of  Missouri,  the  master,  by  taking  hisslave  to  Illinois, 
and  employing  him  there  as  a  slave,  emancipates  him  as  eflfect> 
ually  as  by.  a  deed  of  emancipation,  is  it  possible  that  such  an 
act  IS  not  matter  for  acyudication  in  any.  slave  State  where  the 
master  mav  take  him  7  Does  not  the  master  assent  to  the  law, 
when  he  places  himself  under  it  in  a  free  State  T 
*  ^  The  States  of  Missouri  and  Illinois  are  bounded  by  a  common 
line.  The  ope  prohibits  slavery,  the  other  admits  it  This 
has  been  done  bv  the  exercise  of  that  sovereign  power  which 
appertains  to  each.  We  are  bound  to  respect  the  institutions 
of  each,  as  emanating  from  the  voluntary  action  of  the  people. 
Have  the  people  of  either  any  right  to  disturb  the  relations  of 
the  other  f  £ach  State  rests  upon  the  basb  of  its  own  sover- 
eigntv,  protected  by  the  Constitution.  Our  Union  has  been 
the  K>undation  of  our  pro^ri^  and  national  glory.  Shall 
we  not  cherish  and  maintain  itf  This  can  only  be  donci  by 
respecting^  the  leunl  rights  of  each  State. 

u  a  dtisen  of  a  free  State  shall  entice  or  enable  a  slave  to 
escape  fix>m  the  service  of  his  master,  the  law  holds  him 
responsible,  not  only  for  the  loss  of  the'  slave,  but  he  is  liable 
to  DC  indicted  and '  fiped  for  the  misdemeanor.  And  I  am 
bound  here  to  say,  that  I  have  never  found  a  jury  in  the  four 
States  which  constitute  my  circuit,  which  have  not  sustained 
this  law,  where  the  evidence  required  them  to  sustain  it  And 
it  is  proper  tiiat  I  should  also  say,  that  more  cases  have  arisen 
in  my  circuit,  by  reason  of  its  extent  and  looalilj,  than  in  all 
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other  parta  of  the  XJnion.  This  has  been  done  to  vindicate 
the  sovereign  rights  of  the  Southern  States,  and  protect  the 
le^  interests  oioor  brethren  of  the  South. 

jjet  these  facts  be  contrasted  with  the  case  now  before  the 
court  Illinois  has  declared  in  the  most  solemn  and  impres- 
sive form  that  there  shall  be  neither  slavery  nor  involuntary 
servitude  in  that  State,  and  that  any  slave  brought  into  it, 
with  a  view  of  becoming  a  remden^  shall  be  emancipated. 
And  effect  has  been  given  to  this  provision  of  the  Constitution 
by  ike  decision  of  the  Supreme  Court  of  that  State.  With  a 
full  knowledge  of  these  facts,  a  slave  is  brought  from  Missouri 
to  Hock  Island,  in  the  State  of  Illinois,  ana  is  retained  there 
as  a  slave  for  two  years,  and  then  taken  to  Fort  Snelling, 
where  slavery  is  prohibited  by  the  Missouri  compromise  act, 
and  there  he  is  detained  two  years  longer  in  a  state  of  slavery. 
Harriet,  his  wife,  was  also  kept  at  the  same  place  four  years 
as  a  slave,  having  been  purcnased  in  Missouri.  They  were 
tiien  removed  to  the  State  of  Missouri,  and  sold  as  slaves,  and 
in  the  action  before  us  they  are  not  onlv  claimed  as  slaves,  but 
a  majority  of  my  brethren  have  held  that  on  their  being 
returned  to  Missouri  the  status  of  slavery  attached  to  them. 

I  am  not  able  to  reconcile  this  result  with  the  respect  due 
to  the  State  of  Illinois.  Having  the  same  rights  of  sovereignty 
AS  the  State  of  Missouri  in  adopting  a  Constitution,  I  can 
perceive  no  reason  why  the  institutions  of  Illinois  should  not 
receive  the  same  consideration  as  those  of  Missouri.  Allovring 
to  mv  brethren  the  same  right  of  judgment  that  I  exercise 
myself  I  must  be  permitted  to  say  that  it  seems  to  me  the 
prmciple  laid  down  will  enable  the  people  of  a  slave  State  to 
mtroduce  slavery  into  a  free  State,  for  a  longer  or  shorter 
time,  as  may  suit  their  convenience;  and  by  returning  the 
slave  to  the  State  whence  he  was  brought,  by  force  or  other- 
wise, the  status  >  of  slavery  attaches,  ana  protects  the  rights  of 
the  master,  and  defies  the  sovereignty  of  the  free  State.  There 
is  no  evidence  before  us  that  JDred  Scott  and  his  fetmily 
returned  to  Missouri  voluntarily.  The  contrarv  is  inferable 
fix>m  the  agreed  case:  ^^In  the  year  1888,  Dr.  Emerson 
removed  the  plaintiff  and  said  Harriet,  and  their  daughter 
Eliza,  from  Fort  Snelline  to  the  State  of  Missouri,  where  they 
have  ever  since  resided?'  This  is  the  agreed  case;  and  can 
it  be  inferred  from  this  that  Scott  and  family  returned  to 
Missouri  voluntarily?  He  was  removed;  which  shows  that 
he  was  passive,  as  a  slave,  having  exercised  i.o  volition  on  the 
subject  He  did  not  resist  the  master  by  absconding  or  forces 
But  that  was  not  sufficient  to  bring  him  witiun  Lord  Stowell's 
decision;  he  must  have  acted  voluntarily.    It  would  be  a 
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mockery  of  law  and  an  ontrage  on  his  rights  to  coerce  his 
letam,  land  then  claim*  that  it  was  voluntaiy,  and  on  that 
gronnd  that  his  former  status  of  shivery  attached. 

If  the  decision  be  pkced  On  this  gronnd,  it  is  a  fiict  for  a 
inry  to  decide,  whether  the  return  was  yolnntary,  or  else  the 
met  should  be  distinctly  admitted.  A  presumption  against 
the  plaintiff  in  this  respect,  I  say  with  confiaence,  is  not 
authorized  from  the  facts  admitted. 

In  coming  to  the  conclusion  that  a  voluntary  return  by 
Orace  to  her  former  domicil,  slavery  attached,  Lord  Stowell 
took'  great  pains  to  show  that  England  forced  slavery  upon 
her  colonies,  and  that  it  was  maintamed  by  numerous  acts  of 
Parliament  and  public  policy,  and,  in  short,  that  the  system 
of  slavery  was  not  onlv  established  by  Great  Britain  in  her 
West  Lidian  colonies,  but  that  it  was  popular  and  profitable 
to  many  Of  the  wealthy  and  influential  people  of  Jffineland} 
who  were  engaMd  in  trade,  or  owned  and  cultivated  planta- 
tiions  in  the  colonies.  No  one  can  read  hiB  elaborate  views, 
and  not  be  struck  with  the  great  difference  between  England 
.and  her  colonies,  and  the  free  and  slave  States  of  this  XTnion. 
While  slavery  in  th^  colonies  of  England  ia  subject  to  the 
power  oC  the  mother  country,  our  States,  especiaJly  in  reeard 
to  slavervy  are  independent  resting  upon  their  own  sovereign- 
ties, ana  subject  only  to  international  laws,  which  apply  to 
independent  States. 

In  the  case  of  Williams,  who  was  a  slave  tn  Oranada,  having 
run  away,  came  to  England,  Lord 'Stowell  said:  '^llie  four 
judges  all  concur  in  wis — ^thathewas  a  slave  in  Granada, 
though  a  free  man  in  England,  and  he  would  have  continued  a 
free  man  in  all  other  parts  of  the  world  except  Granada." 

Strader  v.  Graham  (10  Howard,  82,  and  18  Curtis.  805)  has 
been  dted  as  having  a  direct  bearing  in  the  case  Wfore  us. 
In  that  case  the  court  say:  ^<It  was  exclusively  in  the  power 
of  Kentucky  to  determine,  for  itself,  whether  the  employment 
of  slaves  in  another  State  should  or  should,  not  make  tiiem  free 
on  their  return."  'No  question  was  before  the  court  in  that 
case,  except  that  of  jurisdictita.  And  any  opinion  given  on 
any  other  point  is  ooUer  dictumy  and  <^  no  authority.  Li  the 
conclusion  of  his  opinion,  the  Chief  Justice  said:  <<In  every 
view  of  the  subiect»  ther^ore^  this  court  has  no  jurisdiction  of 
the  case,  and  tne  writ  of  error,  must  on  that  ground  be  dis- 
missed." 

In  the  case  of  Snenoer  v.  Ifegro  Dennis,  (8  Gill's  Rep.,  8^1,] 
the  court  say:  ''Once  free,  and  always  free,  is  the  maxim  of 
Maryland  law  upon  the  subject.  Freedom  having 'once  vtsted^ 
by  no  compact  between  the  master  and  the  the  nberated  slave. 
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nor  by  any  condition  anbaequent,  attached  by  the  master  to 
the  gift  of  freedom,  can  a  state  of  slavery  be  reproduce/' 

In  Hunter  i;.  Balcher,  (1  Leigh,  172:) 

<<By  a  statute  of  Maryland  of  1796,  all  slaves  brought  into 
that  State  to  reside  are  declared  free ;  a  Virginian-bom  slave 
is  carried  by  his  master  to  Maryland ;  the  master  settled  there, 
and  keeps  the  slave  there  in  bondage  for  twelve  years,  the 
statute  in  force  all  the  time;  then  he  brin^  him  as  a  slave  to 
Vireinia,  and  sells  him  there.  Adljudged,  m  an.  action  brought 
by  we  man  against  the  purchaser,  that  he  is  free." 

Judge  Eerr,  in  the  case,  says : 

/^Agreeing,  as  I  do,  witn  the  general  view  taken  in  this  case 
by  my  brother  Green,  I  would  not  add  a  word,  but  to  mark 
the  exact  extent  to  which  I  mean  to  go.  The  law  of  Maryland 
having  enacted  that  slaves  carried  into  that  State  for  sale  or  to 
reside  shall  be  free,  and  the  owner  of  the  ^slave  here  having 
carried  him  to  Maryland,  and  voluntarily  submitting  himself 
and  the  slave  to  that  law,  it  governs  the  case." 

In  every  decision  of  a  slave  case  prior  to  that  of  Dred  Scott 
V.  Emerson,  the  Supreme  Court  of  Misspuri  considered  it  as 
turning  upon  the  Constitution  of  Illinois,  the  ordinance  of  1787. 
or  t^e  Missouri  compromise  act  of  1820.  The  court  treated 
these  acts  as  in  force,  and  held  itself  bound  to  execute  them, 
by  declaring  the  slave  to  be  fr*ee  who  had  acquired  a  donucu 
under  them  with  the  consent  of  his  master. 

The  late  decision  reversed  this  whole  line  of  acjjudication, 
and  held  that  neither  the  Constitution  and  laws  of  the  States, 
nor  acts  of  Congress  in  relation  to  Territories,  could  be  judi- 
cially .  noticed  by  the  Supreme  Court  of  Missouri.  This  is 
believed  to  be  in  conflict  with  the  decisions  of  all  the  courts  in 
the  Southern  States,  with  some  exceptions  of  recent  cases. 

In  Marie  Louise  i;.  Morat  et  al.,  (0  Louisiana  Rep.,  475,)  it 
was  held,  where  a  slave  Jiavine  been  taken  to  the  kingdom  of 
France  or  other  country  by  uie  owner,  where  slaveiy  is  not 
tolerated,  operates  on  the  condition  of  the  slavey  and  produces 
immediate  emancipation;  and  that,  wliere  a  slave  thus  be- 
comes free,  the  master  cannot  reduce  him  again  to  slavery. 

Josephine  v.  Poultney,  (Louisiana  Annual  Kep.,  829,)  <<  where 
the  owner  removes  with  a  slave  into  a  State  in  which  slavery 
is  prohibited,  with  the  intention  of  residing  there,  the  slave 
win  be  thereby  emancipated,  and  their  subsequent  return  to 
the  State  of  Louisiana  cannot  restore  the  relation  of  master 
and  slave^"  To  ,the  same  import  are  the  cases  of  Smith  v. 
Smith,  (18  Louisiana  Ben.,  441 ;  Thomas  v,  Oeneris,  Louisiana 
Rep.,  488;  Harry  et  af.  v.  Decker  and  Hopkins,  Walker^s 
Mississippi  Bop.,  86.)  It  was  held  that^  ^'slaves  within  the  ju- 
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risdiction  of  the  Northwestem  Territoiy  became  freemen  by 
Tirtae  of  the  ordinance  of  1787,  an4  can.  assert  their  claim  to 
fre(|dom  in  the  courts,  of  Mississippi."  (Griffith  i;.  Fanny,  1  Yuv 
ipnia  Hep.,  148.)  It  was  decided  that^a  negro  held  in  servitade 
m  Ohio,  nnder  a  deed  ezecnted  in  Virginia,  is  entitled  to  free- 
dom by  the  Constitution  of  Ohio. 

The  case  of  Rhodes  v.  Bell  (2  Howard,  807 ;  15  Curtis,  152) 
involved  the  main  principle  in  the  case  before  us.  A  person 
residing  \a  Washington  city  purchased  a  slave  in  Alexandria, 
and  brought  him  to  Wasliington.  Washington  continued 
nnder  the  law  of  Maryland,  Alexandria  under  the  law  of  YiiV 
nnia.  The  act  of  Maiylancl  of  November,  1796,  (2  Maxcy's 
Ziaws,  8510  declared  any  one  who  shall  bring  any  negro,  mu- 
latto, or  otner  slave,  into  Maryland,  such  slavd  should  be  free. 
The  above  slave,  by  reason  of  his  being  brought  into  Wadi* 
ington  city,  was  declared  by  this  court  to  be  free.    This,  it 

Sfpears  to  me,  is  a  much  stronger  case  against  the  slave  than 
e  jGacts  in  the  case  of  Scott . 

In  Bush  V.  White,  (8  Monroe,  104,)  the  court  say: 

'*  That  the  ordinance  was  paramount  to  the  Territorial  laws, 
and  restrained  the  legislative  power  there  as  effectually  as  a 
Constitution  in  an  or^nized  State.  It  was  a  public  act  of  tiie 
Legislature  of  the  Union,  and  a  part  of  the  supreme  law  of  the 
land;  and,  as  such,  this  court  is  as  much  bound  to  take  notice 
of  it  as  it  can  be  of  any  other  law.*' 

In  the  case  of  Rankin  v.  Lydia,  before  cited,  Judge  Mills, 
speaking  for  the  Court  of  Appneals  of  Kentucky,  says: 

^*I^  by  the  positive  provision  in  our  code,  we  can  and  must 
hold  our  slaves  in  the  one  case,  and  statutory  provisions  equally 
positive' decide  against  that  right  in  the  other,  and  liberate  the 
slave,  he  must,-  by  an  authori^  equally  imperious,  be  declared 
free.  Every  argument  which  supports  the  right  of  the  master 
en  one  side,  "based  upon  the  force  of  written  law,  most  be 
e^fually  conclusive  in  mvor  of  the  slave,  when  he  can  point  out 
in  the  -statute  4^e  clause  which  secures  his  freedom." 

And  he  fhrther  said : 

'^Free'  people  of  color  in  all  the  States  are,  it  is  believed, 
quasi  dtizens,  or,  at  least,  denizens.  Although  none  of  Hie 
States  -may  allow  them  the  privilege  of  office  and  suffrage,  yet 
all  Other  civil  and  conventional  rights  are  secured  to  them;  at 
least,  such  rights  were  evidently  secured  to  them  by  the  ordi- 
oance  in  question  for  the  government  of  Indiana.  If  these 
rights  are  vested  in  that  or  anv  other  portion  of  the  United 
States,  can  it  be  compatible  with  the  spmt  of  our  ^nfederated 
^Government  to  deny  their  ejdstence  in  any  other  part?  Ib 
there  less  <»mity  existing  between  State  and  States  or  State 
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and  TerritoiT,  than  exists  between  the  despotic  Gk>yemment8 
of  Europe?''^ 

These  are  the  words  of  a  learned  and  great  jndge,  bom  and 
edncated  in  a  slave  State. 

I  now  come  to  inqnire,  nnder  the  sixth  and  last  head,  '<  whether 
the  decisions  of  the  Supreme  Court  of  Missouri,  on  the  ques- 
tion before  uS,  are  binding  on  this  court" 

While  we  respect  the  learning  and  high  intelligence  of  the 
State  courts,  and  consider  their  decisions,  with  olhers,  as  au* 
tiiorily,  we  follow  them  only  where  they  give  a  construction 
to  the  State  statutes.  On  tnis  head,  I  consider  myself  fortu- 
nate in  being  able  to  turn  to  the  decision  of  this  court,  given 
by  Mr.  Justice  Grier,  in  Pease  o.  PedL  a  case  from  the  State 
of  Michigan,  (18  Howard,  589^^  dedded  in  December  tenn, 
1855.    Speai^^  for  the  court,  Judge  Qrier  said: 

'*We  entertain  the  highest  resp^  for  that  learned  court, 
^the  Supreme  Court  of  Michigan,)  and  in  any  question  aflfoct- 
ing  tiie  construction  of  their  own  laws,  where  we  entertain 
any  doubt,  would  be  glad  to  be  relieved  from  doubt  and 
responsibiUtv  by  reposing  on  their  decision.  There  are,  it  is 
true,  many  oicta  to  be  round  in  our  decisions,  averring  that 
the  courts  of  the  United  States  are  bound  to  follow  the  deds> 
ions  of  the  State  courts  on  the  construction  of  tiieir  own  laws. 
But  although  this  may  be  correct,  yet  a  rather  strong  expres- 
sion of  a^neral  rule,  it  cannot  be  .received  as  the  annunciation 
of  a  maxim  of  universal  application.  Accordingly,  our  reports 
ftumish  many  cases  of  exceptions  to  it  In  dl  cases  when 
tiiere  is  a  settled  construction  of  tiie  laws  of  a  State,'  by  its 
highest  judicature  established  by  admitted  precedent,  it  is  the 
j^ractice  of  the  courts  of  the  ITnited  States  to  receive  and  adopt 
it,  without  criticism  or  fbrther  inquiry.  When  the  decisions 
of  the  State  court  are  not  consistent,  we  do  not  feel  bound  to 
follow  the  last,  if  it  is  contrary  to  our  own  convictions;  and 
much  more  is  this  the  case  where,  after  a  long  course  of  con* 
sistent  dedsions,  some  new  li^ht  suddenly  springs  up,  or  an 
excited  public  opinion  has  elicited  new  doctrines  subversive  of 
former  safe  precedent.'* 

These  words,  it  appear^  to  me,  have  a  stronger  application 
to  the  case  before  us  than  they  had  to  the  cause  in  wnich  they 
were  spoken  as  the  opinion  of  this  court;  and  I  rwtet  that 
they  do  not  seem  to  be  as  fresh  in  the  recollection  disome  of 
my  brethren  as  in  my  own.  For  twenty-eight  years,  the  do- 
dsions  of  ^  the  Supreme  Court  of  Missouri  were  consistent  on 
all  the  points  maae  in  this  case.  But  this  consistent  course 
was  suadenly  terminated,  whether  by  some  new  light  suddenly 
sprin^'g  up,  or  an  excited  public  opinion,  or  both,  it  is  not 
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neceasaiy  to  say.    In  the  case  of  Scott  r.  Emenoiiy  in  1862, 
they  were  overturned  and  repudiated. 

This,  then,,  is  the  very  case  in  which  seven  of  mv  brethren 
declared  they  would  not  follow  the  last  decision.  On  this  an- 
thori^  I  may  well  repose.  I  can  desire  no  o:tfier  or  better 
bads. 

But  there  is  another  ground  which  I  deem  conclusive,  and 
which  I  will  re-state. 

The  Supreme  Court  of  lifissouri  refused  to  notice- the  net  of 
Congress  or  the  Constitution  of  Illinois,  under  which  Bted 
Scott,  his  wife  and  children,  claimed  that  they  are  entitled  to 
freedom. 

This  bdnff  rejected  by. the  Missouri  court,  there  was  no  case 
before  it,  or  least  it  was  a  case  with  only  one  side.  And  this 
is  the  case  which,  in  the  opinion  of  this  court,  we  are  bound 
to  follow.  'The  Missouri  court  disregai^  the  express  provis- 
ions of  an  act  of  Congress  and  the  Constitution  oi  a  sovereign 
State,  both  of  which  laws  for  twenty-eight  years  it  had  not 
01^  r^rarded,  but  carried  into  effect 

Ix  a  State  court  may  do  this,  on  a  question  involving  the 
Uberty  of  a  human  bein^,  what  protection  do  the  laws  afford! 
So  £ur  £rom  this  being  a  Missouri  question,  it  is  a  question,  as 
it  would  seem,  within  the  twenty-nnh  section  of  the  iudidary 
act,  whe|:e  a  right  to  freedom  l>eing  set  up  under  the  act  of 
Congress,  and  the  decision  being  against  such  right,  it  may  be 
brought  for  revision  before  this  court,^firom  the  Supreme  dourt 
of  ]£ssouii. 
.  I  think  the  judgment  of  the  court  below  should  be  reversed. 


Mr.  Justice  CURTIS 

I  dissent  froq^  the  opinion  pronounced*  by  the  Chief  Justice, 
aihd  from  tlie  judgment  which  the  nugorit^  of  the  court  think 
it  proper  to  render  in  this  case.  The  plamtiff  alleged,  in  his 
declaration,  that  he  was  a  citizen  of  the  State  of  Missouri,  and 
that  the  defendant  was  a  citizen  of  the  State  of  New  Yoik.  It 
Is  not  doubted  .that  it  was  necessary  to  make  each  of  these  id- 
legations,  to  sustain  tiie  juiisdiction  of  the  Circuit  Court  The 
-defendant  denied,  by  a  plea  to  the  junadictibn,  either  sufficient 
orinsuffioient,  that  the  plaintiff  was  a  dtizen  of  the  State  <]f 
Mlsaouri.  The  plaintiff  demurred  to  that  plea.  The  CSxcuit 
Court  ac^udged  me  plea  insufficient,  and  the  first  questidn  for. 
our  consideration  is,  whether  the  sufficiency  of  that  plea  is  be- 
fore tilts  court  f<Mr  judgment,  upon  this  writ  of  error.  The 
part  of  the  judicial  power  of  the  TTnited  States,  conferred  by 
vh>ngress  on  the  Circuit  Courts,  being  limited  to  eertein  de- 
scribed cases  and  eontrove^es,  the  question  whether  a  partio^ 
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ular  caae  is  within  the  cognizance  of  a  Circnit  Oonrty  may  be 
raised  by  a  plea  to  the  jurisdiction  of  such  court  T^en  that 
question  has  been  raised,  the  Circuit  Court  must,  in  the  first 
instance,  pass  upon  and  determine  it.  Whether  its  determina- 
tion be  final,  or  subpect  to  review  by  this  apellate  court,  must 
d^end  upon  the  will  of  Congress ;  upon  wmch  body  the  Con* 
stitution  has  conferred  the  power,  with  certain  restrictions,  to 
establish  inferior  courts,  to  determine  their  jurisdiction,  and 
to  regulate  the  apellate  power  of  this  court  The  twenty- 
secoM  section  of  the  judiciary  act  of  1789,  which  allows  a 
writ  of  error  firom  final  judgments  of  Circuit  Courts,  provides 
that  there  shall  be  no  reversal  .in  this  court,  on  sudi  writ  of 
error,  for  error  in  ruling  any  plea  in  abatement,  other  ihan  a 
flbOL  to  the  jtirikUetion  ^  the  eourL  Accordingly  it  has  been 
held,  from  uie  origin  of  the  court  to  the  present  dav,  that  Cir- 
cuit,Courts  have  not  been  made  bv  Congress  the  nnal  ju^;es 
of  their  own  lurisdiction  in  civil  cases.  And  that  when  a 
record  comes  here  upon  a  writ  of  error  or  sppei^  ftud,  on  its 
inspection,  it  appears  to  this  court  that  the  Circuit  Court  had 
not  jurisdiction,  its  judgment  must  be  reversed,  and  the  cause 
remanded,  to  be  dismis^  for  want  of  jurisdiction. 

It  is  allejjed  bv  the  defendant  in  error,  in  this  case,  that  the 
plea  to  tiie  jurisdiction  was  a  suflicient  plea;  that  it  shows,  on 
inspection  of  its  allegations,  confessed  oy  the  demurrer,  that 
the  plaintiff  was  not  a  citizen  of  the  State  of  Missouri;  that 
upon  this  record,  it  must  appear  to  thb  court  that  the  case 
was  not  within  the  iudicial  power  of  the  XJnited  States,  as  de- 
fined and  j;;ranted  by  the  .Constitution^  because  it  was  not  a 
suit  by  a  citizen  of  one  State  against  a  citizen  of  anoHier  State- 
To  this  it  is  answered,  first,  that  the  defendant,  by  pleading 
x)V6r^  after  the  j^lea  to  the  jurisdiction  was  acyudged  insufi£ 
cient,  finally  waived  all  benefit  of  that  plea. 

When  that  plea  was  adjudged  insirfficient,  the  defendant 
was  obliged  to  answer  over.  He  held  no  alternative.  He 
could  not  stop  the  fturther  progress  of  the  case  in' the  Circuit 
Court  by  a  writ  of  error,  on  vmich  the  'sufficiency  of  his  plea 
to  tl)e  jurisdiction  could  be  tried  in  this  courts  because  tiie 
judraient  on  that  plea  was  not  final,  and  no  writ  of  error 
would  fie.  He  was  forced  to  plead  to  the  merits.  It  cannot 
be  true,  tiien,  that  he  waived  the  benefit  of  his  plea  to  the 
jurisdiction  by  answering  over.  Waiver  includes  consent 
Here,  there  was  no  consent  And  if  tiie  benefit  of  the  plea 
was  finally  Ipst^t  must  be,  not  by  any  waiver,  but^  because 
the  laws  of  the  United  States  have  not  provided  any  mode  of 
reviewing  the  decision  of  the  Circuit  Court  on  such  a  plea, 
when  that  decision  is  against  the  defendant    Tliis  is  not  tiie 
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necessaiy  to  say.    In  the  case  of  Scott  9.  Emersoiiy  in  1862, 
they  were  overturned  and  repudiated.  ' 

This,  then,,  is  the  very  case  in  which  sevenof  inv  brethren 
declared  they  would  not  follow  the  last  decision.  On  this  aa- 
thoriQr  I  may  well  repose.  I  can  desire  no  other  or  better 
basis. 

But  there  is  another  ground  which  I  deem  conclusive,  and 
which  I  will  re-state. 

The  Supreme  Court  of  Missouri  refused  to  notice*  the  -act  of 
Congress  or  the  Constitution  of  Illinois,  under  which  Dred 
Scott,  his  wife  and  children,  claimed  that  they  are  entitled  to 
fi:eedom. 

This  beinff  rejected  by.  the  Missouri  court,  there  was  no  case 
before  it,  or  least  it  was  a  case  with  only  one  side.  And  thia 
is  the  case  which,  in  the  opinion  of  this  court,  we  are  bound 
to  follow.  *The  Missouri  court  disregai^  the  express  provis- 
ions of  an  act  of  Congress  and  the  Constitution  ot  a  sovereign 
State,  both  of  which  laws  for  twenty-eight  years  it  had  not 
only  remrded,  but  carrictd  into  effect. 

n  a  State  court  may  do  this,  on  a  question  involving  the 
liberty  of  a  human  bein^,  what  protection  do  t]he  laws  afford  ? 
So  fiur  from  this  being  a  Missouri  question,  it  is  a  question,  as 
it  would  seem^  within  the  twenty-nfth  section  of  the  judiciaiy 
act,  whe|:e  a  right  to  freedom  being  set  up  under  the  act  of 
Congress,  and  the  decision  being  against  such  right,  it  may  be 
brought  for  revision  before  this  coiut,^from  the  Supreme  Gk>urt 
of  ]£ssoiiri. 
.  I  think  the  judgment  of  the  court  below  should  be  reversed. 

Mr.  Justice  CUBTIS  dissenting. 

I  dissent  poj^  the  opinion  pronounced  by  the  Chief  Justice, 
alid  from  tiie  judgment  which  the  migorit^  of  the  ciourt  think 
it  proper  to  render  in  this  case.  The  plamtiff  alleged,  in  his 
declaration,  that  he  was  a  citizen  of  the  State  of  Missouri,  Mid 
that  the  defendant  was  a  citizen  of  the  State  of  New  York.  It 
Is  not  doubted  that  it  was  necessary  to  make  each  of  these  al- 
legations, to  sustain  the  jurisdiction  of  the  Circuit  Court.  The 
defendant  denied,  by  a  plea  to  the  jurisdiction,  either  suffldent 
orimsuffioient,  that  the-plaintiff  was  a  citizen  of  the  State  oi^ 
lifissourL  The  plaintiff  demurred  to  that  plea.  The  Circuit 
Court  adiudged  ue  plea  insufficient,  and  the  first  questibn  for. 
our  consideration  is,  whether  the  sufficiencrf  of  that  plea  is  be- 
fbre  tills  court  for  judgment,  upon  this  writ  of  error.  The 
Mrt  of  the  judieiid  power  of  the  United  States,  conferred  by 
Congress  oh  the  Circuit  CouiIb,  being  limited  to  ceHain  d^ 
scribed  cases  and  controvefsies,  the  question  whether  a  parlio^ 
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nlar  case  is  within  the  cognizance  of  a  Circnit  Oonrt,  may  be 
raised  by  a  plea  to  the  jurisdiction  of  snch  court  "When  that 
question  has  been  raised,  the  Circuit  Court  must^  in  the  first 
instance,  pass  upon  and  determine  it.  Whether  its  determina- 
tion be  final,  or  sulyect  to  review  by  this  apellate  court,  must 
d^nd  upon  the  will  of  Congress;  upon  wluch  body  the  Con* 
stitution  nas  conferred  the  power,  with  certain  restrictions,  to 
establish  inferior  courts,  to  determine  their  jurisdiction,  and 
to  regulate  the  appeUate  power  of  this  court  The  twenty- 
second  section  of  the  judiciary  act  of  1789,  which  allows  a 
writ  of  error  firom  final  judgments  of  Circuit  Courts,  provides 
that  there  shall  be  no  reversal  in  this  court,  on  such  writ  of 
error,  for  error  in  ruling  any  plea  in  abatement,  other  than  a 
plea  to  the  juriedietion  y  the  eawrL  Accordingly  it  has  been 
held,  from  me  origin  of  the  court  to  the  present  dav,  that  Cir- 
cuit ^Courts  have  not  been  made  bv  Congress  the  nnal  judges 
of  their  own  jurisdiction  in  civil  cases.  And  that  when  a 
record  comes  here  upon  a  writ  of  error  or  appeal,  and,  on  its 
inspection,  it  appears  to  this  court  that  the  Circuit  Court  had 
not  jurisdiction,  its  judgment  must  be  reversed,^  and  the  cause 
remanded,  to  be  dismissed  for  want  of  jurisdiction. 

It  is  dieted  bv  the  defendant  in  error,  in  this  case,  that  the 
plea  to  the  jurisdiction  was  a  sufficient  plea;  that  it  shows,  on* 
mspection  of  its  allegations,  confessed  oy  the  demurrer,  that 
tiie  pliuntiff  was  not  a  citizen  of  the  State  of  Missouri;  that 
upon  this  record,  it  must  appear  to  this  court  that  the  case 
was  not  within  the  iudicial  power  of  the  United  States,  as  de- 
fbed  and  j;;ranted  by  the  .Constitution^  because  it  was  not  a 
suit  by  a  citizen  of  one  State' against  a  citizen  of  another  State. 

To  this  it  is  answered,  finst,  that  the  defendant,  by  pleading 
x>vet^  after  the  plea  to  the  jurisdiction  was  acyudged  insufflh 
cient,  finally  waived  all  benefit  of  that  pl^<^ 

When  that  plea  was  adjudged  insufficient,  the  defendant 
was  obliged  to  answer  over.  He  held  no  alternative.  He 
could  not  stop  the  ftirther  progress  of  the  case  in!  the  Circuit 
Court  b^  a  writ  of  error,  on  miich  the  'suffidency  of  his  plea 
to  tl)e  jurisdiction  could  be  tried  in  this  court,  because  the 
judgment  on  that  plea  was  not  final,  and  no  writ  of  error 
would  lie.  He  was  forced  to  plead  to  the  merits.  It  cannot 
be  true,  then,  that  he  waived  the  benefit  of  his  plea  to  the 
jurisdiction  by  answering  over.  Waiver  includes  consent 
Here,  there  was  no  consent  And  if  tiie  benefit  of  the  plea 
was  finally  Ipstit  must  be,  not  by  any  waiver,  but^  because 
the  laws  of  the  United  States  have  not  provided  any  mode  of 
reviewing  the  decision  of  the  Circuit  Court  on  such  a  plea, 
when  that  decision  is  against  the  defendimt    This  is  not  tiie 
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law.  Whether  the  decision  of  the  Oiretiit  Oomt  on  i^  Blea  to 
Ihe  jurisdiction  be  against  the  plaintiff  or  aminst  the  defend- 
an^  the  losing  party  may  have  any  alleged  error  in  law,  in 
mling  such  a  plea,  examined  in  this  conrt  on  a  writ  of  error, 
when  the  matter  in  controversy  exceeds  the  sum  or  valne  of 
two  thousand  dollars.  If  the  decision  be  a^^st  the  plainti^ 
and  his  suit  dismissed  for  want  of  jurisdiction,  the  judgment 
is  technically  final,  and '  he  viWBt  once  sue  out  his  writ  of 
error.  (Mollan  v.  Torrance,  9  Wheat,  687.)  If  the  decision 
.be  aminst  the  defendant,  though  he  must  answer  over,  and 
wait  Tor  a  final  judgment  in  the  cause,  he  may  then  have  his 
writ  of  error,  and  upon  it  obtain  the  judgment  of  this  court  on 
any  question  of  law  apparent  on  the  record,  touching  the  juris- 
diction. The  fiict  that  he  pleaded  over  to  the  merits,  under 
compulsion,  can  have  no  effect  on  his  ririit  to  object  to  the 
juriMictioA.  If  this  were  not  so,  the  conmtion  of  the  two  par- 
ties would  be  srosslj  unequal,  f'or  if  a  plea  to  tiie  jurisdio- 
tion  were  ruled  against  the  plaintiff  he  could  at  once  take  his 
writ  of  error,  and  have  the  ruling  reviewed  here ;  while,  if  the 
same  nlea  were  ruled  against  the  defendant,  he  must  not  only 
wait  ror  a  final  judgment,  but  could  in  no  .event  have  the 
ruling  of  the  Circuit  Court  upon  the  plea  reviewed  by  this 
court  I  know  of  no  ground  for  saying  that  the  laws  of  the 
United  States  have  thus  discriminated  between  the  parties  to 
a  suit  in  its  courts. 

It  is  further  objected,  that  as  the  judsmem  of  the  Circuit 
Court  was  in  fevor  of  the  defendant,  andthe  writ  of  error  in 
this  cause  was  sued  out  by  the  pluntif^  the  defendant  is  not 
in  a  condition  to  assira  any  error  in  the  record,  and  therefore 
this  court  is  precluded  from  considering  the  question  whether 
the  Circuit  Court  had  jurisdiction. 

The  practice. of  this  court  does  not  require  a  technical  as* 
ri|piment  of  errors.  (See  the  rule.)  Upon  a  writ  of  error,  the 
whole  record  is  open  for  inspection ;  and  if  any  error  be  found 
in  it,  the  judgment  is  reversed.  (Bank  pf  Jx  S.  v.  Smith,  11 
Wheat,  171.) 

It  is  true,  as  a  general  rule,  that  the  court  will  not  allow  a 
party  to  rely  on  anything  as  cause  for  reversing  a  judgment, 
which  was  for  his  advantMe.  In  this,  we  folK>w  an  ancient 
rule  of  the  common  law.  Sut  so  careful  was  that  law  of  the 
preservation  of  the  course  of  its  courts,  that  it  made  an  excMBp- 
tion  out  of  that  eeneral  rule,  and  allowed  a  party  to  assign 
for  error  tiiat  whidi  was  for  hu  advantage,  if  it  werd  a  depart- 
ure by  the  court  itself  from  its  settled  course  of  proceaure. 
Tlie  cases  on  this  subject  are  collected  in  Bac  Ab.,  £rror  H.  4. 
And  this  court  followed  this  practice  in  Capron  v.  Van  Noor- 
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den,  (2  Cranch,  126,)  where  the  plaintiff  below  procured  the 
reversal  of  a  judgment  for  the  defendant,  on  the  ground  that 
the  plaintiff's  allegations  of  citizenship  had  no(  shown  juris- 
diction. 

But  it  is  not  necessary  to  determine  whether  the  defendant 
can  be  allowed  to  assign  want  of  jarisdiction  as  an  error  in  a 
judgment  in  his  own  fitvor.  The  true  question  is,  not  what 
either  of  the  parties  may  be  allowed  to  do,  but  whether  this 
court  will  affirm  or  reverse  a  judgment  of  the  Circuit  Coqrt  on 
the  merits,  when  it  appears  on  the  record,  b^  a  plea  to  the  ju- 
risdiction, that  it  is  a  case  to  which  the  judicial  power  of  the 
United  States  does  not  extend.  The  course  or  the  court  is, 
where  no  motion  is  made  by  either  party,  on  its  own  motion, 
to  reverse  such  a  judgment  for  want  of  jurisdiction,  not  only 
in  cases  where  it  is  shown,  negatively,  by  a  plea  to  the  jurisdic- 
tion, that  jurisdiction  does  not  exist,  but  even  where  it  does 
not  appear,  affirmatively,  that  it  does  exist  (Pequignot  v.  The 
Pennsvlvania  R.  R.  Co.,  16  How.,  104.)  It  acts  upon  the  prin- 
ciple that  the  judicial  ^wer  of  the  United  States  must  not  be 
exerted  in  a  case  to  which  it  does  not  extend,  even  if  both  par- 
ties desire  to  have  it  'exerted.  (Cutier  v.  Rae,  7  How.,  729.) 
I  consider,  therefore,  thiit  when  there  was  a  plea  to  the  juris- 
diction of  the  Circuit  Court  in  a  case  brought  here  by  a  writ 
of  error,  the  first  duty  of  this  court  is,  sua  spcmJtty  if  not  moved 
to  it  by  either  party,  to  examine  the  sufficiency  of  that  plea; 
and  thus  to  take  care  that  neither  the  Circuit  Court  nor  this 
court  shall  use  the  judicial  power  of  the  United  States  in  a  case 
to  which,  the  Constitution  and  law^  of  the  United  States  have 
not  extended  that  power. 

I  proceed,  therefore,  to  examine  the  plea  to  the  jurisdiction. 

I  do  not  perceive  any  sound  reason  wny  it  is  not  to  be  judged 
by  the  rules  of  the  common  law  applicable  to  such  pleas.  It 
is  true,  where  the  jurisdiction  of  the  Circuit  Court  depends  on 
the  citizenship  of  the  parties,  it  is  incumbent  on  the  plaintiff 
to  allege  on  thid  recoru  the  necessary  citizenship ;  but  when 
he  has  dohe  so,  the  defendant  must  interpose 'a  plea  in  abate- 
ment, the  allemtioos  whereof  show  that  the  court  has  not  ju- 
risdiction ;  and  it  is  incumbent  on  him  to  prove  the  truth  of 
his  plea. 

In  Sheppard  v.  Graves,  (14  How.,  27,)  the  rules  on  this  sub- 
ject are  thus  stated  in  the  opinion  of  the  court:  '^That  al- 
though, Jn  the  courts'  of  the  United  States,  it  is  nccessaiy  to 
set  forth  the  grounds  of  their  co^izance  as  courts  of  limited 
jurisdiction,  yet  wherever  jurisdiction  shall  be  averred  in  the 
pleadinffs,  in  conformity  with  the  laws  creating  those  courts, 
u  must  oe  taken,  primarfajeie^  as  existing;  and  it  is  incumbent 


MS  SUPBBME  OOUBT. 


lb.  Jnnoi  OuBTii.]  J>ni  Btta  t.  Jw^Hirf. 


on  him  who  wot^ld  impeach  that  jtuisoictioii  for  catuieB  diehora 
the  pleading,  to  allege  and  prove  such  canses;  that  the  neoea- 
id^for  the  allegation,  and  the  burden  of  snst^ning  it  by  proo^ 
both  rest  upon  the  partv  taking  the  exception/'  TlieBe  pod- 
tiona  are  sustained  by  the  authorities  there  cited,  as  well  as  by 
Wickliflfe  r.  Owings,  (17  How.,  47.) 

When,  therefore,  as  in  this  case,  the  necessary  averments  as 
to '  citizenship  are  made  on  the"  record,  and  jurisdiction  is 
assumed  to  exist,  and  the'  defendant  comes  by  a  plea  to  the 
junsdiction  .to  displace  that  presumption,  he  occupies,  in  my 
judgment^  precisely  the  position  oescribed  in  Bacon  Ab., 
Abatement:  ^^  Abatement,  in  the  general  acceptation  of  the 
word,  signifies  a  plea,  put  in  .by  the  defendant,  in  which  he 
shows  cause  to  the  court  why  he  should  not  be  impleaded;  or, 
if  at  all,  not  in  the  manner  and  form  he  now  is." 

This  being,  then,  a  plea  in  abateipent,  to  the  jurisdiction  of 
&e  court,  I  must  jud^e  of  its  sufficiency  by  those  rules  of  the 
comiton  law  apphcable  to  such  pliBas. 
,  The  plea  was  as  follows:  "And  the  siud  John  F.  A.  Sand- 
ford.-  in  his  own  proper  person,  come^  and  says  that  this  court 
ought  not  to  have  or  take  further  cognizance  of  the  action 
aforesaid,  because  he  says  that  said  cause  of  action,  and  each 
and  every  of  them,  (if  anv  such  have  accrued  to  the  said  I^red 
3coti^)  ,acerued  to  the  saia  Dred  Scott  out  of  the  Jurisdiction 
of  tlus  coart,  an4  exclusively  within  the  jurisdiction  of  the 
courts  of  the  State  of  li^ssoun ;  for  that,  to  wi^  the  said  plain- 
ts Dred  Scott,  is  not  a  citi^en'of  the.  State  of  Missoui,  aa 
nileged  in  his  declaration,  because  ha  is  a  negro  of  African 
descent;  his  ancestors  were  of  pure  African  blood,  ai^d  were 
brought  into  this  country  and  sold  as  negro  slaves,  and  this 
iti^  said  Sandford  is  ready  to  verify.  -Wherefore,  he  prays 
judgment  whether  this  court  can  oi^  will  take  further  cogni- 
sance of  tiie  action  aforesaid."  -, 

.^nie  plaintiff  demurred,  and  the  judgment  of  the  Circuit 
Oourt  was,  that  the  plea  was  insufficient 
.  I  cannot  treat-this  plea  as  a  general  traverse  of  the  dtizeiciship 
alleged  'bv  the  plain^ffi  Ind^,  if  it  were  so  treated,  the  plea 
was  clearly  ba<j^  for  it  concludes  with  a  verifi^tion^  and  not  to 
the'countiy,  as  a  general  traverse  should.  Ajid  though  this 
defect  in  a  plea  in  bar  must  be  pointed  out  by  a  special  demuiv. 
rer,  it  is  never  necessary  to  demur  specially  to  a  plea  in  abate* 
ment ;  all  matters,  though  of  form  oniy,'mav  be  taken  advantttfe 
of  upon  a  general  demurrer  to  ^ch  a  plea.  (Chitty  on  rLf 
406A 

Tne  truth  is,  that  though  npt  drawn  with  the  utmost  teeb^ 

'  ^  accuracy,  it  is  a  special  traverse  of  the  pU^tiff's  allegation 
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of  citLeenship,  and  was  a  Baitable  and  prc^r  mode  of  travene 
under,  fhe'cironmstances.  By  reference  to  Mr.  Stephen's  de- 
scription of  the  uses  of  such  a  trayerse,  contained  in  his  excellent 
aniuysis  of  pleadings,  (Steph.  on  PL,  176,)  it  will  be  seen  how 
precisely  tiliis  plea  meets  one  of  his  descriptions.  No  donbt 
the  defendant  might  have  traversed,  by  a  common  or  general 
traverse,  the  plaintiff's  allegation  that  he  was  a  citizen  of  the 
State  of  Itfissonri,  oondudinff  to  the  country.  The  issne  thus 
presented  being  joined,  wonM  have  involvea  matter  of  law,  on 
which  the  jury  must  have  passed,  under  the  direction  of  the 
court  But  by  traversing  the  plaintiffs  citizenship  specially — 
that  is,  averring  those  fia^  on  which  the  defendant  reliea  to 
show  that  in  point  of  law  the  plaintiff  was  not  a  citizen,  and 
basing  the  traverse  on  those  facts  as  a  deduction  therefrom— 
opportunity  was  given  to  do,  what  was  done;  that  is,  to  present 
di^tly  to  the  court,  by  a  demurrer,  the  safficiencv  of  those 
&cts  to  negative,  in  pomt  of  law,  the  plaintiff's  allegation  of 
citizenship.  This,  then,  being  a  special,  and  not  a  general  or 
common  traverse,  the  rule  is  settled,  that  the  facts  thus  set  out 
in  the  plea,  as  the  reason  or  ground  of  the  traverse,  must  of 
themselves  constitute,  in  point  of  law,  a  negative  of  the  alle- 

Sktion  ihixB  traversed.  (Stephen  on  PI.,  188 ;  Ch.  on  PL,  620.) 
nd  upon  a  demurrer  to  tnis  plea,  the  question  which  arises 
is,  whether  the  £eu;ts,  that  the  plaintiff  is  a  negro,  of  African 
descent,  whose  ancestors  were  of  pure  African  blood,  and  were 
brought  into  this  (country  and  sold  as  negro  slaves,  mc^  all  be 
tnUj  and  yet  the  plaintiff  be  a  citizen  of  the  State  of  Missouri, 
within  the  meanine  of  the  Constitution  and  laws  of  the  TTnitea 
States,  which  confer  pn  citizens  of  one  State  the  right  to  sue 
citizens  of  another  State  in  the  Circuit  Courts.  TJnaoubtedlyy 
if  these  fiu^ts,  taken  together,  amount  to  an  allegation  that,  at 
the  time  of  action  brought,  the  plamtiff  was  himself  a  slave, 
the  plea  is  sufficient.  B  has  been  su^ested  that  the  plea,  in 
legal  effect,  does  so  aver,  beciause,  if  his  ancestors  were  sola  as 
slaves,  the  prei^umption  is  they  continued  slaves;  and  if  so, 
the  presumption  is,  the  plaintiff  was  born  a  slave;  and  if  so. 
the  presumption  is,  he  continued  to  be  a  slave  to  the  lime  ox 
action  brought 

I  cannpt  flunk  such  presumptions  can  be  resorted  to,  to  help 
biit  defective  averments  in  pleading;  especially,  in  pleading  in 
abatement,  where  the  utmost  certainty  and  precision  are  re- 
quired.  (Chitty  on  PI.,  467.)  That  the  plaintiff  himself  was 
a, slave  at  tiie  time  of  action  broueht,  is  a  substantive  Act, 
having  na  necessary  connection  wiw  the  fiict  that  his  parents 
were  sold  as  slaves.  For  they  mi^ht  have  been  sold  after  he 
was  bom ;  or  the  plaintiff  himself,  if  once  a  slave,  might  have 
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became  a  freeman  b^ore  aotion  bropghl  To  aver  tiiat  hie  aa« 
oeston  w^re  aold  as  dayes,  k  not  equiyalent^  in  point  of  law, 
to.  an  averment  that  he  was  a  slaye.  If  it  were,*ne  could  not 
even  confess  and  avoid  the  avennent  of  the  slavery  of  his  ao* 
cestors,  which  would  be  monstrous ;  and  if  it  be  not  equivalent 
in  point  of  law,  it  cannot  be  treated  as  amounting  thereto  when 
demurred  to ;  for  a  'demurrer  confesses  only  those  substantive 
tsets  which  are  well  pleaded,  and  not  other  aistinct  substantive 
fikcts  which  might  be  inferred  therefrom  by  a  jury.  To  tiisat 
anaverment'that  the  plaintiff 's  ancestors  were  Anicans,  brought 
to  this  country  and  sold  as  slaves,  as  amounting  to  an  avcir- 
ment  on  the  record  that  .he  was  a  slave,  because  it  may  lay 
some  foundation  for  presuming  so,-  is  to  hold  that  the  fitcts 
actually  alleged  may  be  treated  as  intended  as.  evidence  of  an- 
other aistinct  &ct  not  alleged:  -  But  it  is  a  cardinal  rule  of 
pleading,  lud  down  in  Dowman's  case,  (9  Rep.,  9  b,)  and  in 
even  earlier  authorities  therein  referrea  to,  ^^  that  evidence 
shall  never  be  pleaded,  for  it  only  tends  to  prove  matter  of  &ct ; 
tod  therefore  the  matter  of  "fiiet  shall  be  pleaded/'  Or,  as  the 
rule  ia  sometimes  stated,  pleadinss  must  not  be  arigpment- 
atiye.  (Stephen  on  Pleading,  884,  and '  authorities  cited  by 
.him.)  In  Com.  Dig.,  Pleader  E.  8,  and  Bac  Abridgement 
Fleas  I,  6,  and  Stephen  on  PL,  many  decisions  imaer  this 
rule  are  collected.  In  trover,  .for  an  indenture  whereby  A 
granted  a  manor,  it  is  no  plea  that  A  did  not  grant  the  manor, 
for  it  does  not  answer  the  declaration  except  by  argumei^ 
(Yelv.,  228.) 

So  in  trespass  for  taking  and  canying  awa^  the  plaintiff's 
goods,  the  defendant  ^leadSd  that  the  putintifr  never  had  any 
Mods: .  The  court  said,  .<<this  is  an  infidUble  argument  that 
ue  defendant  is  not  guilty,  but  it  is  no  plea."  (Dyer,  a  48.) 
'  In  ejectment,  the  defendant  pleaded  a  surrenaerof  a  copy- 
hold bv  the  hand  of  Fosset,  the  steward.  The  plaintiff  replied, 
t^t  Ix)ssetwas  not  steward.  The  court  hela  this  no  issue^ 
for  it  traversed  the  surrender  only  argumentatively .  (Cro.  EIib*, 
860.)     / 

In  these  cases,  and  many  others  reported  in  the  books,  the 
inferences  from  the  facts  stated  were  irresistible.  But  the 
court  held  they  did  not,  when .  demurred  to,  amount  to  such 
inftiable  fiuirts. '  In  the  ^asfe  at  bar,  the  inference  that  the  de* 
jGandant  was  a  slave  at  the  time  of  action  brought,  even  if  it.  caa 
4iie  made  at  all,  from  the  &ctthat  his  parents  were  slaves,  ia 
certainlynot  a  necessary  inference.  This  case,  therefore,  is  like 
that  of  Digby  v.  Alexander,  (8  Bing;,  116.|  -  In  that  case,  the 
defendant  pleaded  manj  &ctB  stronely  tenaing  to  show  that  he 
wmi  bnceXarl  of  Stirhng;  but  as  were  was  no  positive  alle* 
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gation  that  he  was  00  at  the  time  of  action  broneht,  and  as 
eveiy  fact  averred  mielit  be  tme,  and  yet  the  defendant  not 
have  been  Earl  of  Stinin^  at  the  time  of  action  brought^  the 
plea  was  held  to  be  insnmcient 

A  lawful  seizin  of  land  is  presumed  to  continue.  But  if,  in 
an  action  of  trespass  quart  dcauunL  the  defendant  were  to  plead 
that  he  was  lawfully  seized  of  the  toeus  in  quo^  one  montii  before 
the  time  of  the  alleged  trespass,  I  should  have  no  doubt  it  would 
be  a  bad  plea.  (See  Mollan  v.  Torrance^  9  Wheat,  587.)  Bo  if  a 
plea  to  the  juriraiction,  instead  of  allegmg  that  the  plaintiff  was 
a  citizen  of  tiie  same  State  as  the  defendant,  were  to  allege  that 
tiie  plaintiff's  ancestors  were  citizens  of  that  State^  I  think  the 
plea  could  not  be  supported.  My  judgment  would  be,  as  it  is 
m  this  case,  that  if  me  defendant  meant  to  aver  a  particular 
substantive  fact,  as  existing  at  the  time' of  action  brought,  he 
must  do  it  directly  and  explicitly,  and  not  \>j  way  of  inference 
from  certain  other  averments,  which  are  quite  consistent  with 
the  contrary  hypothesis.  I  cannot  therefore,  treat  this  plea 
as  containing  an  averment  that  the  plaintiff  himself  was  a 
slave  at  the  time  of  action  brought;  and  the  inquiry  recurs, 
whether  the  ftcts,  that  he  is  of  African  descent,  and  that  his 
parents  were  once  slaves,  are  necessarily  inconsistent  with  his 
own  citizenship  in  the  State  of  Miteoun,  within  the  meaning 
of  the  Constitution  and  laws  of  the  United  States. 
^  In  Gassies  v.  Ballon,  (6  Pet,  761,^  the  defendant  was  descri- 
bed on  the  record  as  a  naturalized  citizen  of  the  United  States, 
residing  in  Louisiana.  The  court  held  this  equivalent  to  an 
averment  that  the  defendant  was  a  citizen  of  liOuisiana;  be- 
cause a  citizen  of  the  United  States,  residing  in  any  State  of 
the  Union,  is,  for  purposes  of  jurisdiction,  a  citizen  of  that 
State.  Now,  the  plea  to  the  jurisdiction  in  this  case  does  not 
controvert  the  fact  that  the  plaintiff  redded  in  Missouri  at  the 
date  of  the  writ  If  he  didL  then  reside  there,  and  was  also  a 
citizen  of  the  United  States,  no  provisions  contained  in  the 
Constitution  or  laws  of  Missouri  can  deprive  the  plaintiff  of  his 
right  to  sue  citizens  of  States  other  than  Missouri,  in  the  courts 
of  the  United  States. 

So  that,  under  the  allegations  contained  in  this  plea,  and 
admitted  by  the  demurrer,  the  question  is,  whether  any  person 
of  African  descent,  whose  ancestors  were  sold  as  slaves  in  the 
United  States,  can  be  a  citizen  of  the  United  States.  If  any 
such  person  can  be  a  citizen,  this  plaintiff  has  the  right  to  the 
judgment  of  the  court  that  he  is  so ;  for  no  cause  is  shown  by 
the  plea  why  he  is  not  so,  except  his  descent  and  the  slaveiy 
of  his  ancestors. 

The  first  section  of  the  second  article  of  the  Constitution 
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0860  tbe  lan^age,  '^  a  citizen  cf  the  ITnited  States  at  the  time 
of  the  adoption  of  the  Constitation.*'  One  mode  of  approach- 
ing this  qnestion  is,  to  inquire  who  were  citizens  of  the  united 
States  at  the  time  of  the  adoption  of  the  Oonstitation. 

Citizens  of  the  United  States  at  the  time  of  the  adoption  of 
the  Constitntion  can  have  been  no  other  tlian  citizens  of  the 
United  States  under  the  Confederation.  By  the  Articles  of 
Confederation,  a  Qoyemment  was  organized,  the  style  where- 
of was,  "The  United  States  of  America."  This  Government 
was  in  existence  when  the  Constitntion  was  framed  and  nro* 
posed  for  adoption,  and  was  to  be  superseded  by  the  new  ^rav- 
emment  of  the  United  States  of  America,  or;g;anized  under  tiie 
Constitution;  When,  .therefore,  the  Constitution  speaks  of 
citizenship  of  the  United  States,  existing  at  the  time  of  the 
itdoption  of  the  Constitution,  it  must  necessarily  refer  to  citi- 
zenship under  the  Government  which  existed  prior  to  and  at 
the  time  of  such  adoption. 

Without  going  into  any  question  concerning  the  powers  of 
the  Confederation  to  govern  the  territory^of  the  Umted  States 
out  of  the  limits  of  the  States,  and  consequentiy  to  sustain  the 
relation .  of  Government  and  citizen  in  respect  to  the  inhabit- 
ants of  such  territory,  it  may  safely  be  said  that  the  citizens  of 
the  several  States  were  citizens  of  the  United  States  under  the 
Confederation. 

'  That  Government  was  simply  a  confederacy  of  the  several 
States,  possessing  a  few  de:fined  powers  over  subjects  of  gen- 
eral eoneem,  each  State  retaining  every  power,  jurisdiction^ 
and  right,  not  expresslv  delegate  to  the  United  States  in 
Congress  assembled.  And  no  power  was  thus  delegated  to 
tiie  Government  of  the  Confederation,  to  act  on  any  questiou 
of  citizenship,  or  to  make  any  rules  in  respect  thereto.-  The 
whole  matter  was  left  to  stand  upon  the  action  of  the  several 
States,  and  to  the  natural  conseqhence  of  such  action,  that  the 
dtizens  of  each  State  should  be  citizens  of  that  Confederaqr 
into  which  that  State  had  entered,  the  style  whereof,  wasi 
<<^e  United  States  of  America." 

To  determine  whether  any  free  persons,  descended  from 
Afiicans  held  in  slavery,  were  titizens  of  the  United  States 
under  the  Confederation,  and  consequentiy  at  the  time  of  the 
adoption  <tf  the  Constitution  of  the  United  States,  it  is  only 
neeessarv  to  know  whether  any  such  persons  were  citizens  m 
either  of  the  States  under  the  Confederation,  at  the  time  of  the 
adoption  of  the  Constitution. 

Qf  this  there  can  be  no  doubt  At  the  time  of  the  ratifica* 
tion  of  the  Articles  of  Confederation,  all  free  native-bom  in^ 
habitants  of  the  States  of  New  Hampsnire,-  Massachusetts,  Kew 
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Yorky  New  Jersey,  and  North  Carolinis  tfaohgii  descended 
from  African  slaves,  were  not  only  citizens  of  those  States,  but 
such  of  them  as  had  the  other  necessary  qualifications  j^otaess- 
ed  the  franchise  of  electors,  on  equal  terms  with  other  citizens. 

The  Supreme  Court  ci  North  Carolina^  in  the  case  of  the 
State  V.  Manuel,  (4  Dev.  and  Bat.,  20,)  has  declared  tlie  law 
pf  that  State  on  this  subiect,  in  terms  which  I  believe  to  be  as 
sound  law  in  the  other  States  I  have  enumerated,  as  it  was  in 
North  Carolina. 

<<  According  to  the  laws  of  this  State,'-'  says  Judge  GhMton^ 
in  deliverinff  the  opinion  of  the  court,  **b11  human  beings 
within  it,  who  are  not  slaves,  &11  within  one  of  two  classes. 
Whatever  distinctions  may  have  existed  in  the  Roman  laws 
between  citizens  and  free  iuhabitanto,  they  are  unknown  to 
our  institutions.  Before  our  Revolution,  all  fi^e  ]^rsons  bom 
within  the  dominions  of  the  Sang  of  Great  Britain,  whatever 
their  color  oi*  complexion,  were  native-bom  British  subjects— 
those  born  out  of  nis  allegiance  were  aliens.  Slavery  did  not 
exist  in  England,  but  it  aid  in  the  British  colonies.  Slaves 
wei^  not  in  legal  parlance  persons,  but  property.  The  moment 
the  incapacity,  the  disqualification  of  slavery,  was  removed, 
they  became  nersons,  and  were  then  either  British  subjects, 
or  not  Britisn  subjects,  according  as  thev  were  or  were  not 
bom  within  the  allegiance  of' the  British  King.  Upon  the 
Revolution,  no  other  change  took  place  in  the  laws  of  North 
Carolina  than  was  consequent  on  the  transition  fit>m  a  colony 
dependent  on  a  European  Ein^,  to  a  fi^e  and  sovereign  State. 
Slaves  remained  slaves.  British  subjects  iu  North  Carolina 
became  North  Carolina  freemen.  Foreigners,  until  mdie 
members  of  the  State,  remained  aliens.  Slaves,  manumitted 
here,  became  freemen,  and  therefor^,  if  bom  within  North 
Carolina,  are  citizens  of  North  Carolina,  and  all  fr^e  persons 
bom  within  the  State  are  bom  citizens  of  the  State.  The 
Constitution  extended  the  elective  franchise  to  everv  freeman 
who  had  arrived  at  the  am  of  twenty-one^  imd  pfdd  a  public 
tax;  and  it  is  a  matter  of  universal  notonety,  that,  under  it 
fi'ee  persotTs,  without  rbgard  to  color,  claimed  and  exercisea 
the  mknchise,  until  it  was  taken  from  free  men  of  <^lor  a  few 
years  since  by  our  amended  Constitution." 

In  tlie  State  v.  Newcomb,  (5  Iredell's  R,  258,)  decided  in 
1844,  the  same  court  refeired  to  this  case  of  the  State  v. 
Manuel,  and  said:  <*That  ca^e  underwent  a  very  laborious 
investigation,  both  by  the  bar  and  the  bench.  The  cn^e  was 
brought  here  bv  appeal,  and  was  felt  to  be  one  of  great  imporfc> 
ance  m  principle.  It  was  considered  with  an  anxiety,  and  care 
worthy  of  the  principle  involved,  and  which  £pve  it  a  control- 
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Bng  influence  and. authority  on  all  qnestionB  of  a.  similar 
character/' 

.  An  ailment  fix>m  specnlatiye  premisesy  however  well  cho* 
.sen,  that  the  then, state  ci  opinion  in  the  ipomxnonwealih  of 
Massachusetts  was  not  consistent  witii  the'  natunl  rights  of 
people  of  color  who  were  bom  on  that  soil,  and  that  they  were 
noty  b^  the  Constitution  of  1780  of  that  State,  admitted  to  the 
condition  of  citizens,  would  be  received  with  surprise  by  the 
people  of  that  State,  who  know  their  own  political  l^istoiy.  It 
IS  true,  beyond  all  controversy,  that  persons  of  colqr,  descended 
ttom  African  slaves,  were  by  tliat  Constitution  made  citizens 
of  the  State ;  and  such  of  them  as  have  had  the  necessary  qual- 
ifications, have  held  and  exercised  the  elective  fitmchise,  as 
'  citizens,  from  that  time  to  the  present.  (See  Ck)m,  v.  Aves,  18 
Pick.  R.,  210.) 

The  Constitution  of  New  Hampshire  conferred  the  elective 
franchise,  upon  '^  every  inhabitant  of  the  State  having  the 
necessary  qualifications,!'  of  which  color  or  descent  was  not 
one. 

The  Constitution  of  New  York  gave  the  right  to  vote  to 
'^  every  male  inhabitant,  who  shall'  have  resided,"  &c;  ma- 
king no  discrimination  between  free  colored  persons  and 
others.  ^  (See  Con.  of  N.  T.,.  Artr  2,  Rev.  Stats,  of  N.  Y.,  voL 
l,p.l26.\ 

That  or  New- Jersey,  to  '^  all  inhabitants  of  this  colony,  of 
full  age,  who  lire  worth  £50  proclamation  money,  clear  es- 
tate." 

New  York,  by  its  Constitution  of  1820,  re<|uired  colored 
persons  to  have  some  qualifications  as  prerequisites  for  voting, 
which  white  persons  ne^  not  possess.  And  New  Jersey,  by 
its  present  Constitution,  restricts  the  riffht  to  vote  to  white 
male  citizens.  But  these  changes  can  nave  no  other  ^S^ct 
upon 
were 

mon  with  white  persons,  were^  not  only  citizens  of  those  States, 
but  ientitled  to  the  elective  franchise  on  the  same  qualifications 
as  white  persons,  as  they  now  are  in  New  Hamiwhife  and 
Mkssachusetts.  I  shall  not  enter  intp  an  examination  of  the 
existing  opinions  of  that  period  respecting  the  African  race^ 
nor  into  any  discussion  cokiceminff  the  meaning  of  those  ^ho 
asserted,  in  the  Ejeclaration  of  Independence,  that  all  men  are 
creat^  equal ;  that  they  are  endowed  by  their-  Creator  with 
certain  inalienable  rights ;  that  atnong  these  are  life^  libetty, 
and  the  pursuit  of  happiness.  My  own  opinion  i%  that  a  ci^ 
comparison  of  these  assertions  of  universat  abstract  trutluL^d 
of  tneir  own  individual  opinions  and. acts«  would  not  ttave 


the  present  inqui^,  except  to  show,  that  before  they 
made,  no  such  restrictions  existed ;  and  colored  in  com- 
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Hiese  men  under  any  reproach  of  inconsistency ;  that  the  great 
troths  they  asserted  on  that  solemn  occasion,  Ihey  were  ready 
and  anxious  to  make  efiectual,  wherever  a  necessary  regard  to 
circumstances,  which  no  statesman  can  disregard  without  pro- 
ducing more  evil  than  good,  would  allow ;  and  that  it  wou][d 
not  be  just  to  them,  nor  true  in  itself,  to  ailege  that  they  in« 
tended  to  say  that  the  Creator  of  all  men  hM  endowed  the 
white  race,  exclusively,  with  the  great  natural  rights  which 
the  Declaration  of  Independence  asserts.    But  this  is  not  the 

Slace  to  vindicate  their  memory.  As  I  conceive,  we  should 
eal  here,  not  with  such  disputes,  if  there  can  ,l>e  a  dispute 
concerning  this  subject,  but  with  those  substontial  Suits  evinced 
by  the  written  Constitutions  of  States,  and  by  the  notoHous 
practice  under  them.  And  they  show,  in  a  manner  which  no 
argument  can  obscure,  that  in  some^of  the  ori^nal  thirteen 
Stetes,  free  colored  persons,  before  and  at  the  time  of  the 
formation  of  the  Constitution,  were  citizens  of  those  Stetes. 

The  fourth  of  the  fundamentel  articles  of  the  Confederation 
was  as  follows :  ^^  The  free  inhabitents  of  each  of  these  Stetes.' 

Eaupers,  vagabonds,  and  fugitives  from  justice,  excepted,  shall 
e  entitled  to  all  the  privileges  and  immunities  of  free  citizens 
in  the  several  Stetes.*' 

The  fact  that  free  persons  of  color  were  citizens  of  some  of 
the  several  Stetes,  and  the  consequence,  that  this  fourth  article 
of  the  Confederation  would  have  the  effect  to  confer  on  such 
persons  the  privileges  and  immunities  of  general  citizenship, 
were  not  only  known  to  those  who  framed  and  adopted  those 
articles,  but  the  evidence  is  decisive,  that  the  fourth  article 
was  intended  to  have  that  effect,  and  that  more  restricted  Ian* 
gua^e,  which  would  have  excluded  such  persons,  was  delibe- 
rately and  purposely  rejected. 

On  the  25th  of  June,  1778,  the  Articles  of  Confederation  be- 
ing under  consideration  by  the  Congress,  the  delegates  from 
South  Carolina  moved  to  amend  this  fouiih  article,  by  insert- 
ing after  the  ^ord  ^^free,"  and  before  the  word  '^inhabitenis,'' 
the  word  ^^white,"  so  that  the  privileges  and  immunities  of 
general  citizenship  would  be  secured  only  to  white  persons. 
Two  Stetes  voted  for  the  amendment,  eisht  Stetes  against  it, 
and  the  vote  of  one  Stete  was  divided*  The  langua^  of  the 
article  stood  unchanged,  and  both  by,  ito  terms  of  inclusion, 
^free  inhabitants,"  and  the:  strong  implication  from  ite  terms  oi 
exclusion,  "paupers,  vsMbonds,  ana. fugitives  from  justice,'? 
who  alone  were  excepted,  it  is  clear,  that  under  fhe  Confedera- 
tion, and  at  the  time  of  ih^  adoption  of  the  Constitution,  free 
colored  persons  of  African  descent  mi^t  be,  and,  bv  reason 
of  their  citizenship  in  certein  States,  were  entitled  to  the 
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privilegea  and  immonities  of  general  dtizenaldp  of  the  TJnited 
States. 

Did  the  Constitution -of  the  United  States  deprive  them' or 
their  descendants  of  cituEenship? 

That  Constitution  was  ^ordained  and  established  by  the  peo- 
ple of  the  United  States,  through  the  action,  in  each  Stated  of 
those  persons  who  were  qualifi^  by  its  laws  to  act  thereoi^  in 
behalf  of  themselves  and  all  other  citizens  of  that  State.  In 
some  of  the  States,  as  we  have  seen,  colored  persons  were 
amone  those  qualined  by  law  to  act  on  this  suoject  These 
colorM  persons  were  not  only  included  in  the  liody  of  ^*  the 
people  of  the  United  States,"  oy  whom  the  Constitution  was 
ordaioed  and  established,  but  in  at  least  five  of  the  States  they 
had  the  power  to  act,  and  doubtless  did  acL  bv  their  sufinu^ 
upon  the  question  of  its  adoption.  It  would  be  strange,  ifwe 
were  to  find  in  that  instrument  anything  which  deprived  of 
their  citizenship  any  part  of  the  people  of  the  United  States 
who  were  amone  those  bv  whom  it  was  established. 

I  can  find  notnin^  in  the  Constitution  which,  praprio  vigore^ 
deprives  of  their  citizenship  any  claas  of  persons  who  were  citi- 
zens of  the  United  States  at  the  time  of  its  adoption,  or  who 
should  be  native-born  citizens  of  any  State  after  its  adoption ; 
nor  any  power  enabling  Consreiss  to  disfranchise  persons  bom 
on  the  soil  of  any  State,  ana  entitied  to  citizenship  of  such 
State  bv  its  Constitution  and  laws.  And  my  opinion  is,  that, 
under  ue  Constitution  of  the  United  States,  everv  free  person 
bom  on  the  soil  of  a  State,  who  is  a  citizen  of  tnat  St^te  by 
force  of  its  Constitution  or  laws,  is  also  a  citizen  of  the  United 
States. 

I  will  proceed  to  state  the  grounds  of  that  oninion. 

The  first  section  of  the  second  article  of  the  Constitution 
uses  the  language,  *^a  naturaUbom  citizen."  tt  thus  assumes 
that  citizensnii)  m^  be  acquired  by  birth.^  Undoubtedly,  thia 
lai^guage  of  the  Constitution  was  used  in  reference  to  that 
principle  of  public  law,  well  understood  in  tlus  country  at  the 
time  of  the  adoption  of  the  Constitution,  which  referred  citi- 
zenship to  the  place  of  birth.  At  the  Declaration  of  Independ- 
>e])ice,  and  ever  since,  the  received  general  doctrine  has  oeen, 
in  confbrmity  With  me  common  law,  that  free  persons  bom 
.within  either  of  tiie  colonies  were  subjects  of  the  King;  that 
by  the  Declaration  of  Lidependence,  and  the  consequent  ac- 
quisition of  sovereignty  by  the  several  States,  all  such  persona 
ceased  to  be  subjects,  and  became  citizens  of  the  several  States, 
except  so  far  as  some  of  them  were  disfranchised  by  the  l^ris- 
lative  power  of  tiie  States,  or  availed  themselves,  seasonably, 
of  tiie  right  to  adhere  to  the  British  Crown  in  the  civil  contest 
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and  thoB  to  oontinae  Britiah  subjects.  (MoIlTain  t.  Coze's 
Lessee,  4  Craiich,  209  ^  Ii^riUb  v.  Sailors'  Snug  Harbor,  8  Peters, 
p.  99;  Shanks  v.  Duponl^Ibid,  p/242.i 

The  Constitation  having  recognisea  the  role  thi^t  persons 
bom  witl^in  the  several  States  are  citizens  of  the  Unitea  States, 
one  of  four  thines  must  be  tme: 

JFirsL  That  tne  Constitntion  itself  has  described  what  na- 
tive-bom persons  shall  or  shall  not  be  citizens  of  the  United 
States;  or, 

SeeciuL  That  it  has  empowered  Conf^ees  to  do  so ;  or, 

ThmL  That  all  free  persons,  bom  within  the  several  States, 
are  citizens  of  the  United  States ;  or, 

JFbwrth.  That  it  is  left  to  each  State  t:>  determine  what  free 
persons,, bom  within  its  limits,  shall  be  citizens  of  snch  State, 
and  thereby  be  citizens  of  the  United  States. 

If  there  be  such  a  thing  as  citizenship  of  the  United  States 
acquired  by  birtii  within  the  States,  which  the  Constitution 
expressly  recognises,  and  no  one  denies,  then  these  four  al- 
teirnatives  embrace  the  entire  subject,  and  it  only  remains  td 
select  that  one  which  is  trae. 

That  the  Constitution  itself  has  defined  citizenship  of  the 
United  States  by  declaring  what  persons,  bom  within  the  sev-^ 
eral  States,  shall  or  shall  not  be  citizens  of  the  United  States, 
will  not  be  pretended*  It  contains  no  such  declaration.  We 
may  dismiss  the  first  alternative,  as  without  doubt  unfounded. 

Has  it  empowered  Congress  to  en.act  what  free  persons,  bomi 
within  the  several  States,  shall  or  shall  not  be  citizens  of  the 
United  States? 

Before  examining  the  various  provisions  of  the  Constitution 
which  may  relate  to  this  question,  it  is  important  to  consider 
for  a  moment  the  substantial  nature  of  this  inquiir.  It  is,  in 
effect,  whether  the  Constitution  has  empowered  Congress  to 
cseate  privileged  classes  within  the  States^  who  alone  can  be 
entitied  to  the  franchises  and  powers  of  citizenship  of  the  Unt- 
ted  States.  If  it  be  admitted  tuat  the  Constitution  has  enal^led 
Congress  to  declare  what  free  persons,  bom  within  the  several 
States,  shall  be  citizens  of  the  United  States,  it  must  a*  the 
same  time  be  admitted  that  it  is  an  unlimited  power. .  If  thik 
subject  is  within*  the  control  of  Congress,  it  must  depend 
wholly  on  .its  discretion.  For,  certainly,  no  limits  of  that  dis- 
cretion can  be  found  in  the  Constitution^  which  is  wholly  silent 
concerning  it;  and  the  necessary  consequence  is,  tiiat  the  Fed- 
eral Ooverament  may  select  classes  of  persona  within  the  sev- 
eral Stetes  who  alone  can  be  entitied  to  tiie  political  privileges 
of  citizenship  of  the  United  Stetes.  If  this  power  exists,  what 
persons  bom  within  the  Stetes  may  be  President  ev  Vice  Pn» 
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ident  of  the  United  Btatea,  or  membov  of  either  House  of  Gon- 
gretty  or  hold  anjr  office  or  eigoy  any  jpivnlege  trhereof  cHi- 
zenship  of  the  United  States  is  a  necessajy  ^nalificadon,  mnst 
depend  solely  on  the  will  of  Congress.  By  Tutae  of  it^  tiiiongli 
Congress  can  mnt  no  title  of  nobility,  they  majr  create  aa 
oligarchy,  in  wnose  hands  wonid  be  concentratea  the  entire 
power  of  the  Federytl  Oovemment. 

It  b  a  snbstantiye  iK>wer9  distinct  in  its  nature  from  all 
others ;  capable  of  affecting  not  only  the  relations  of  the  States 
to  the  -General  Government,  but  of  controlling  ^le  political 
condition  of  the  people  of  the  United  States..  Certamly  we 
ought  to  find  this  power  granted  by  the  Constitution,  at  least 
by  some  necessary  inference,  before  we  can  say  it  does  not  re- 
main to  the  States  or  the  people.  I  proceed  therrfore  to  ex- 
amine all  the  provisions  of  the  Constitution  which  may  have 
some  bearing  on  this  sutgect 

Among  the  powers  expressly  granted  to  Congress  is  *^the 

Sower  to  establish  a  uniform  rule  of  natnralixation."  It  is  not 
oubted  that  this  is  a  power  to  prescribe  a  rule  for  the  removal 
of  the  disabilities  eousequent  on  forei^  birth.  To  hold  that  it 
extends  further  than  this,  would  do  violence  to  the  meaning  of 
the  term  naturalusation,  fixed  in  the  common  law,  (Co.  Lit.,  8 
a»  129  a;  2  Yes.,  sen.,  286;  2  BL  Com.,  298,)  and  in  the  minds 
of  those  who  concurred  in  framing  and  adopting  the  Constitu- 
tion. It  was  in  this  sense  of  conferring  on  an  alien  and  his 
issue  the  rights  and  powers  of  a  native-bom  citiisen,  that  it  was 
employed  in  the  Declaration-  of  Independence.  It  was  in  this 
-sense  it  was  expounded  in  the  Federalist,  (No.  42,)  has  been 
mnderstood  by  Congress,  by  the  Judiciary,  (2  Wneat,  259^ 
^69;  8  Wash.  R.,  818, 822;  12  Wheat,  277,)  and  by  comment- 
ators on  the  Constitution.  (8  Story's  Com.  on  Con.,  1 — 8 ;  1 
Bawle  <m  Con.,  84—88;  1  Tucker's  Bl.  Com.  Apn.,  255—259.) 

It  appears,  then,  that  the  only  power  expressly  granted  to 
Oongress  to  legislate  concerning  citizenship,  is  confined  to  the 
removal  of  the  disabilities  of  foreign  birth. 

Whether  there  be  anything  in  the  Constitution  from  which 
«  broader  power  may  be  implied,  will  best  be  seen  when  we 
eome  to  examine  the  two  other  alternatives^  which  are,  wheth^ 
s91  free  persons,  bom  on  the  soil  of  the  several.  States,  or  only 
such  of^tiiem  as  may  be  citizens  of  each  State,  respectively, 
are  therdt>y  citizens  of  the  United  States.  The  last  of  these 
alternatives,  in  my  judgment,  contains  the  truth.   . 

Undk>ubtedly,  as  has  already  been  said,  it  is  a  principle  of 
public  law,  recogmsed  by  the  Constitution  itself,  ttiat  birth  on 
the  soil  4>f  a  country  both  creates  the  duties  and  confers  the 
rights  of  citiaenship.    But  it  must  be  remembered,  that  though 
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ihe  Ck>ii8titation  was  to  form  a  Oovemmenty  and  under  it  the 
United  States  of  America  were  to  be  one  united  Bovereign 
nation,  to  wlxich  lo^ty  and  obedience  on  the  one  ride,  and 
from  wbidi  protection  and  privileges  on  the  other,  womd  be 
dne,  yet  the  several  sovereign  States,  whose  people  were  then 
citizens,  were  not  only  to  continue  in  existence,  but  with 
powers  unimpaired,  except  so  fieur  as  they  were  granted  by  the 
people  to  the  National  Government. 

Among  the  powers  unquestionably  possessed  by  the  several 
States,  was  Hiat  of  determining  what  persons  should  and  what 
persons  should  not  be  citizens.  It  was  practicable  to  confer 
on  tiie  Government  of  the  Union  this  entire  power.  It 
embraced  what  may,  well  enoudi  for  the  purpose  now  in  view, 
be  divided  into  three  parts.  JParst:  The  power  to  remove  the 
disabilities  of  alienage,  either  by  special  acts  in  reference  to 
eadi  individual  case,  or  by  establishmg  a  rule  of  naturalization 
tu  be  administered  and  implied  by  the  courts.  Second:  Deter- 
mining what  persons.should  eqoy  the  privilcMS  of  citizenship, 
in  respect  to  the  intelmal  aflBtirs  of  the  severu  States.  TMrdi 
What  native-bom  persons  should  be  citizens  of  the  United 
States.  •  . 

The  first-named  power,  that  of  establishing  a  uniform  ruli 
of  nataxalization,  was  granted ;  and  here  the  grant,  according 
to  its  terms,  stopped.  Construinff  a.  Constitution  containing 
only  limited  and  defined  powers  of  ^vemment,  the  argument 
derived  from  this  definite  and  restncted  power  to  establish  a 
rule  of  naturalization,  must  be  admittect  to  be  .exc^inely 
strong.  I  do  not  say  it  is  necessarily  decisive.  It  might  oe 
controlled  by  other  parts  of  the  Constitution.  But  when  this 
particular  subject  of  citizenship  was  under  consideration,  and, 
m  the  clause  specially  intended  to  define  the  extent  of  power 
concerning  it,  we  find  ^  particular  part  of  this  entire  power 
separated  from  the  residue,  and  conferred  on  the  General 
Govetnment,  there  arises  a  strong  presumption  that  this  is  all 
which  is  granted,  and  that  the  residue  is  left  to  the  States  and 
to  the  people.  And  this  presumption  is,  in  my  opinion, 
converted  into  a  certainly,  by  an  examination  of  all  such  other 
clauses  of  the  Constitution  as  touch  this  subject 

I  will  examine  each  which  can  have  any  possible  bearing 
on  this  question. 

The  first  clause  of  the  second  section  of  the  third  article 
of  the  Constitution  is,  ^^The  judicial  power  shall  extend  to 
e6ntroversies  between  a  State  and  citizens  of  another  State ; 
between  citizens  of  different  States;  between  citizens  of  tiie 
same  State,  claiming  lands  under  grants  of  different  States; 
and  between  States,  or  the  citizens  tiiereo^  and  foreign  States, 
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dtiseiiB,  or  snlgecta."  .  I  do  not  think  thiB  elaoie  has  any 
oonriderable  bearing  npon  the  paiticnlar  inquiry  now  under 
couBideration.  Its  purpoce  iros,  to  extend  the  judidal  power 
to  "^thoae  controvemee  into  which  local  feelinjB;B  or  intereata 
might  BO  enter  aa  to  diaturb  the  course  of  JuBtice,  or  rive  riae 
to  BUspiciouB  that  they  had  done  bo,  and  thna  poBBibly  giye 
occaiion  to  jealousy  or  ill  will  between  different  States,  or  a 
particular  State  and  a  foreisn  nation.  At  the  same  time,  I 
would  remark,  in  paBsing,  that  it  has  neyer  been  held,  I  do 
not  know  that  it  has  ever  been  supposed,  that  an  v  citizen  of  a 
State  could  brin^  himself  under  tnis  clauBC  and  the  eleyenth 
and  twelfth  sections  of  the  judiciary  act  of  1789,  passed  in 
pursuance  of  it,  who  was  not  a  citizen  of  the  United  StatCB. 
But  I  haye  referred  to  the  clause,  only  because  it  is  one  of  the 
places  where  citizenship  is  mentioned  by  the  Constitution. 
Whether  it  is  entitled  to  any  weight  in  this  inquiiy  or  not,  it 
refers  onl;^  to  citizenship  of  the  several  States;  it  recofnisea 
thatf  but  it  does  not  recognise  citizenship  of  the  United  States 
as  something  cBstinct  th^efrom. 

As  has  been  said,  the  purpose  of  this  clause  did  not  necessa- 
rily connect  it  with  citizenship  of  the  United  States,  even  if 
that  were  something  distinct  from  citizenship  of  the  several 
State^  in  the  contemplation  of  the  Constitution.  This  cannot 
be  said  of  other  dauses  of  the  Constitution,  which  I  now 
proceed  to  refer  to. 

««The  citizens  of  each  State  shall  be  entitied  to  all  the 
wtvfleges  and  immanities  of  citizens  of  the  several  States.'' 
tTowhere  else  in  the  Constitution  is  there  anything  concerning 
a  general  dtizenship;  but  here,  privileges  and  immunities  to 
be  eii^yed  throughout  the  UnitM  States,  under  and  bv  force 
of  the  national  compact,  are  granted  and  secured.  In  selecting 
ttose  who  are  to  enjoy  these  national  rights  of  citizenship, 
how  are  they  described?  Ab  citizens  of  each  State.  It  is  to 
them  these  national  rights'  are  secured.  The  qualification  for 
them  is  not  to  be  looked  for  in  any  provision  of  the  Constitu- 
tion or  laws  of  tiie  United  States.  They  are  to  be  citizens  of 
the  several  States,  and,  aa  such»  the  privileges  and  immunities 
of  general .  citizenship,  derived  firom  and  guarantied  by  the 
Constitution,  are  to  be  ei^oyed  b^  them.  It  would  seem  thkt 
if  it  had  been  intended  to  constitute  a  claaa  of  native-bom 
persons  within  the  States,  who  should  derive  their  citizenship 
of  the  United  States  from  the  action  of  the  ]l^ederal  Govern- 
ment^ this,  was  an  occasbn  for  referring  to  them.  It  cannot 
b^  supposed  that  it  was  the  purpose  orthis  article  to  confer 
the  pnvilegea  and  immunities  of  citizens  in  all  the  States  upon 
persons  not  citizens  of  the  United  States. 
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And  if  it  was  intended  to  secnre  these  rights  only  to  citizens 
of  the  United  States,  how  has  the  Constitution  here  described 
such  persons  T    Simply  as  citizens  of  each  State. 

But,  farther:  thoa^  as  I  shall  presentiy  more  ftdly  states 
I  do  not  think  the  eigoyment  of  the  elective  franchise  essentkii 
to  citizenship,  tiiere  can  be  no  doubt  it  is  one  of  the  chiefidst 
attributes  of  citizenship  under  the  American  Constitutions; 
and  the  just  and  constitutional  possession  of  this  right  is  de» 
cisire  evidence  of  citizenship.  The  provisions  made  by  a 
Constitution  on  this  subject'  must  therefore  be  looked  to  'as 
bctfirinff  directly  on  the  question  what  persons  are  citizens  under 
that  Ck^nstitution ;  and  as  beinff  decisive,  to  this  ^ctent,  that 
all  such  persons  as^  are  allowed  by  the  Constitution  to  exercise 
the  elective  franchise,  and  thus  to  participate  in  the  Govern- 
ment of  the  United  States,  must  be  deemed  citizens  of  the ' 
United  States. 

Here,  again,  the  consideration  presses  itself  upon  us,  that  if 
there  was  designed  to  be  a  particular  class  of  native-bom  peN 
sons  within  the  States,  deriving  their  citizenship  from  the' 
Constitution  and  laws  of  the  United  States,  they  should  at  least 
have  been  referred  to  as  those  by  whom  the  Prendentand 
House  of  Representatives  were  to  be  elected,  and  to  whom  they 
should  be  responsible. 

^  Instead  of  that,  we  again  find  this  subiect  referred  to  the 
laws  of  the  several  States.  The  electors  of  Piresident  are  to  be 
appointed  in  such  manner  as  the  Legislature  of  each  State  may 
directj  *  and  the  qualifications  of  electors  of  members  of  the 
House  of  Representatives  shall  be  the  same  as  for  electors  of 
the  most  numerous  branch  of  the  State  Legislature. 
.  Laying  aside,  then,  the  case  of  aliens,  concerning  Wldch  the 
Constitution  of  the  United  States  has  provided,  and  confining 
our  view  to  free  persons  bom  witlnn  the  several  State^,  we  find 
that  the  Constitution  has  reco^msed  the  Mneral  principle  of 
public  law,  that  allegiance  and  citizenship  aepend  on  the  place 
of  birth;  that  it  has  not  attempted  practically  to  apply  tlus 
principle  bv  designating  the  particular  classes  of  persons  who 
should  or  should  not  come  under  it;  that  when  we  turn  to  the 
Constitution  for  an  answer  to  the  question,  what  free  persons, 
bom  within  the  several  States^  are  citizens  of  the  Unitea  States, 
the  only  answer  we  can  receive  from  any  of  its  express  pfo- 
visions  is,  the  citizens  of  the  several  States  are  to  eiy'oy  tiie 
privile^  and  immunities  of  citizens  in  every  State,  and  their 
franchise  as  electors  under  the  Constitution  depends  on  their 
citizenship  in  the  several  States.  Add  to  this,  that  the  Con* 
stitution  was  ordained  by  the  citizens  of  the  several  States ; 
that  they  were  '<the  people  of  the  United  States,"  for  whom 
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and  whose  posterily  the  Gh>yernment  was  declared  in  the  pre- 
amble of  the  Ck>n8ldtation  to  be  made;  that  each  of  them  was 
<^a  citizen  of  the  United  States  at  the  time  of  the  adoption  of 
the  Constitution/'  within  the  meaning  of  those  words  in  that 
instrument;  that  by  them  the  Government  was  to  be  and  was 
in  fiu3t  organized;  and  that  no  power  is  conferred  on  the  €k>Y- 
emment  of  the  Union  to  discriminate  between  themi  or  to 
disfranchise  any  of  them — the  necessary  conclusion  is,  that 
those  persons  bom  within  the  several  States,  who,  by  force  of 
their  respective  Constitutions  and  Uws,  are  citizens  of  the 
State,  are  thereby  citizens  of  the  United  States. 

It  may  be  proper  here  to  notice  some  supposed  objections  to 
this  view  of  tne  subject 

It  has  been  often  asserted  that  the  Constitution  was  made 
exclusively  by  and  for  the  white  race.  It  has  ahready  been 
shown  that  in  five  of  the  thirteen  original  States,  coloi^ed  per- 
sons then  possessed  the  elective  franchise,  and  were  amons^ 
those  by  whom  the  Constitution  was  ordained  and  establishef 
If  so,  it  is  not  true,  in  point  of  &ct^  that  the  Constitution  was 
made  exclusively  by  the  white  race.  And  that  it  was  made 
exclusively  for  the  white  race  is,  in  my  opinion,  not  only  an 
assumption  not  warranted  by  anything  in  the  Constitution,  but 
contraaicted  bv  its  opening  declaration,  that  it  was  ordained 
and  establishea  by  the  people  of  the  United  States,  for  them- 
selves and  their  posterity.  And  as  free  colored  persons  were 
then  citizens  of  at  least  nve  States,  and  so  in  every  sense  part 
of  the  people  of  the  United  States,  they  were  amone  those  for 
whom  ana  whose  posterity  the  Constitution  was  ordained  and 
established. 

Again,  it  has  been  objected,  that  if  the  Constitution  has  left 
to  the  several  States  the  ri^htfiil  power  to  determine  who  of 
their  inhabitants  shall  be  citizens  of  the  United  States,  the 
States  may  make  aliens  citizens. 

The  answer  is  obvious.  The  Constitution  has  left  to  the 
States  the  determination  what  persons,  bom  within  their  re- 

S>ective  limits^  shall  acquire  by  birth  citizenship  of  the  United 
tates ;  it  has  not  left  to  them  any  power  to  prescribe  any  rale 
for  the  removal  of  the  disabilities  of  alienage.  This  power  is 
exdusivelv  in  Congress. 

It  has  been  ftirmer  objected,  that  if  fi^e  colored  persons, 
bom  within  a  particular  State,  and  made  citizens  of  that  State 
l^  its  Constitution  and  laws,  are  thereby  made  citizens  of  the 
united  States,  then,  under  the  second  section  of  the  fourth 
article  of  the  Constitution,  such  persons  would  be  entitled  to 
all  the  privileges  and  immunities  of  citizens  in  the  several 
States;  and  if  so,  then  colored  persons  could. vote,  and  be 
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eli^ble  to  not  only  Federal  offices,  bat  offices  even  in  those 
States  whose  Constitutions  and  laws  disqualify  colored  persons 
from  voting  or  being  elected  to  office. 

But  this  position  rests  upon  an  assumption  which  I  deem 
untenable.  Its  basis  is,  that  no  one  can  oe  deemed  a  citizen 
of  the  United  States  who  is  not  entitled  to  enjoy  all  the  privi- 
leges and  franchises  which  are  conferred  on  any  citizen.  (See 
1  Lit.  Kentucky  R.,  826.^  That  this  is  not  true,  under  the 
Constitution  of  the  IJnitea  States,  seems  to  me  clear. 

A  naturalized  citizen,  cannot  be  President  of  the  United 
States,  nor  a  Senator  till  after  the  lapse  of  nine  years,  nor  a 
Representative  till  lifter  the  lapse  ot  seven  years,  from  his 
naturalization.  Yet,  as  soon  as  naturalized^  he  is  certainly  a 
citizen  of  the  United  States.  Nor  is  any  inhabitant  of  the 
District  of  Columbia,  or  of  either  of  the  Territories,, eligible  to 
the  office  of  Senator  or  Representative  in  Coneress,  thoudi 
ihey  may  be  citizens  of  the  United  States.  Bo,  in  all  the 
States,  numerous  persons,  though  citizens,  cannot  vote,  or 
cannot  hold  office,  either  on  account  of  their  age,  or  sex,  or 
the  want  ^f  the  necessary  legal  ^utJifications.  The  truth  is, 
that  citizenship,  under  the  Constitution  of  the  United  States^ 
is  not  dependent  on  the  possession  of  any  particulai*  political 
or  even  of  all  civil  nehts ;  and  any  attempt  so^  to  define^  it 
must  lead  to  error.  To  what  citizens  the  elective  franchise 
shall  be  confided,  is  a  question  to  be  determined  'by  each 
State,  in  accordance  with  its  own  views  of  the  necessities  or 
expediencies  of  its  condition.  What  civil  rights  shall  be 
ex^oyed  by  its  citizens,  and  whether  all  shall  enjoy  the  same, 
or  how  they  may  be  gained  or  lost,  are  to  be  determined  in  the 
same  way. 

One  may  confine  the  right  of  suffrage  to  white  male  citizens ; 
another  may  extend  it  to  colored  persons  and  females;  one  may 
allow  all  persons  above  a  prescribed  age  to  convey  property 
and  transact  business ;  another  may  exclude  married  women. 
But  whether  native-born  women,  or  persons  under  age,  or  un- 
der guardianship  because  insane  or  spendthrifts,  be  excluded 
from  voting  or  holding  office,  or  allowed  to  do  so,  I  apprehend 
no  one  will  deny  that  they  are  citizens  of  the  United  States. 
Besides,  this  clause  of  the  Constitution  does  not  confer  on  the 
citizens  of  one  State,  in  all  other  States,  specific  and  enumera- 
ted privileges  and  immunities.  They  are  entitled  to  such  as 
belong  to  citizenship,  but  rot  to  such  as  belong  to  particular 
citizens  attended  by  other  qualifications.  Privileges  and  im- 
munities which  belong  to  certain  citizens  of  a  State,  by  reasofh 
of  the  operation  of  causes  other  than  mere  citizenship,  are  not 
conferred.    Thus,  if  the  laws  of  a  State  require,  in  aadition,  to 
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citizenship  of  the  Btate,  some  qualification  for  office,  or  I3ia 
exercise  of  tt^e  elective  ifranchise,  citizens  of  all  other  States, 
coming  thither  to  reside,  and  not  possessing  those  quaUfica- 
tibns,  cannot  ei\joy  those  privile^,  not  because  they  are  not 
to  be  deemed  entitled  to  the  privileges  of  citizens  of  the  State 
in  which  they  reside,  but  because  tiiey,  in  common  with  the 
native-bom  citizens  of  that  State,  must  have  the  (jualifications 
prescribed  b^  law  for  the  enjoyment  of  such  privileges,  under 
its  Constitution  and  laws.  It  rests  with  the  States  :wemselve8 
so  to  frame  their  Constitutions  and  laws  as  not  to  altadi  a 
particular  privilege  or « immunity  to  mero  naked  citizenship. 
If  one  of  tne  States  will  not  deny  to  any  of  its  own  citizens  a 
particular  privilege  or  immunity,  if  it  confer  it  on  all  of  them 
by  reason  of  mere  naked  citizenship,  then  it  may  be  claimed 
by  every  citizen  of  each  State  by  force  of  the  Constitution ; 
and  it  must  be  borne  in  mind,  that  the  difficulties  which  attend 
the  allowance  of  the  claims  of  colored  persons  to  be  citizens 
of  the  United  States  are  not  avoided  by  saying  that,  thoueh 
each  State  may  make  them  its  citizens,  they  are  not  thereoy 
made  citiz$ns  of  the  United  States,  because  the  privileges  of 
^neral  citizenship  are  secured  to  the  citizens  of  each  State. 
The  language  of  the  Constitution  is,  *^The  citizens  of  each 
State,  shall  be  entitle  to  all  privileges  and  immunities  of  citi- 
zens  in  the  several  States."  If  each  State  may  make  such 
persons  its  citizens,  thev  become,  as  sueh,  entitled  to  the  bene- 
nts  of  this  article,  if  tAere  be  a  native-born  citizensUp  of  the 
United  States  distinct  from  a  native-born  citizenship  of  the 
several  States. 

There  is  one  view  of  this  article  entitled  to  consideration  in 
this  connection.  H  is  m&nifestly  copied  from  the  fourth  of  the 
Articles  of  Confederation,  with  only  slight  changes  of  phrase- 
ology, which  render  its  meaning  more  precise,  and  dropping 
the  clause  which  excluded  paupers,  vagabonds,  and  fugitives 
from  justice,  probably  because  these  cases  could  be  dealt  with 
under  the  pouce  powers  of  the  States,  and  a  special  provision 
therefor  was  not  necessary.  It  has  been  suggested,  that  in 
adopting  it  into  the  Constitution,  tha words  "free  inhabitants" 
were  changed  for  the  word  "citizens."  An  examination  of  the 
forms  of  expression  commonly  used  in  the  State  papers  of  that 
day,  and  an  attention  to  the  substance  of  this  article  of  the 
Confederation,  will  show  that  the 'words  "  free  inhabitants," 
as  then  used,  were  synonymous  with  citizens.  When  the 
Articles  of  Confederation  were  adopted,  we  were  in  the  midat 
of  the  war  of  the  Revolution,  and  there  were  very  few  persons 
then  embraced  in  the  words  "free  inhabitantsi"  who  were  not 
bom  on  our  soil.     It  was  not  a  time  when  many,  save  tiie 
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children  of  the  soil,  were  willing  to  embark  their  fortunes  in 
onr  cause ;  and  thouffh  there  mi^ht  be  an  inaccuracy  in  the 
uses  of  words  to  caU  free  inhabitants  citizens,  it  was  then  a 
technical  i:ather  than  a  substantial  difference.  If  we  look  into 
the  Constitutions  and  State  {Papers  of  that  period,  we  find  the 
inhabitants  or  people  of  these  colonies,  or  the  inhabitants  of 
this  Sttfte,  or  Commonwealth,^  employed  to  derignate  those 
whom  we  should  now  denominate  citizens.  The  substance 
and  purpose  of  the  article  prove  it  was  in  this  sense  it  used 
these  words :  it  secures  to  ue  fi*ee  inhabitants^  of  each  State 
the  priyileges  and  immunities  of  free  citizens  in  every  State. 
It  IS  not  conceivable  that  the  States  should  have  agreed  to 
extend  the  privileges  of  citizenship  to  persons  not  entitled  to. 
eqjoy  the  privileges  of  citizens  in  tne  States  where  they  dwelt; 
that  under  this  article  there  was  a  class  of  persons  in  some  of 
the  States,  not  citizens,  to  whom  were  secured  all  the  privi- 
leges and  immunities  of  citizens  when  they  went  ihto  othiur 
States ;  and  the  just  conclusion  is,  that  though  the  Constitution 
cured  an  inaccuracy  of  language,  it  loft  the  substance  of  tiiis 
article  in  the  N^ational  Constitution  the  same  as  it  was  in  the 
Articles  of  Confederation. 

The  history  of  this  fourth  article,  respecting  the  attempt  to 
exclude  free  persons  of  color  from  its  operation,  has  been  al- 
readv  stated.  It  is  reasonable  to  conclude  that  this  history 
was  Known  to  those  who  framed  and  adopted  the  Constitu- 
tion. That  under  this  fourth  article  of  the  Uonf^deration,  fr^e 
persons  of  color  might  be  entitled  to  the  privileges  of  general 
citizenship,  if  otherwise  entitled  thereto,  is  clear.  When  this 
article  was,  in  substance,  placed  in  and  made  part  of  the  Con- 
stitution of.  the  United  States,  with  lio  change  in  its  language 
calculated  to  exclude  free  colored  persons  from  the  benefit  of 
its  provisions,  the  presumption  is,  to  say  the  least,  strong,  that 
the  practical  effect  which  it  was  designed  to  have,  and  did 
have,  under  the  former  Qovemment,  it  was  designed  to  have, 
and  should  have,  under  the  new  Gk>vemment 

It  may  be  further  objected,  that  if  fi^e  colored  persons  may 
be  citizens  of  the  IJnitM  States,  it  depends  only  on  the  will  of 
a  master  whether  he  will  emancipate  his  slave,  and  thereby 
make  him  a  citizen.  Not  so.  The  master  is  subject  to  the 
will  of  the  State.  Whether  he  shall  be  allowed  to  emancipate 
his  slave  at  all ;  if  so,  ;on  what  conditions ;  and  what  is  to  be 
the  political  staiua  of  the  freed  man,  depend,  not  on  the  will 
of  the  master,  but  on  the  will  of  the  State,  upon  which  the 

Solitical  9iaJlm  of  all  its  native-bom  inhabitants  aepends.    lin- 
er the  Constitution  of  the  United  States,  each  State  has  re- 
tained this  power  of  determining  the  political  staJtua  of  its  na- 
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liye-bom  inhabitants)  and  no  exception  thereto  can  be  fonnd 
in  the  Constitation.  And  if  a  master  in  a  slaveholding  -State 
shonld  carry,  his  slave  into  a  free  State,  and  there  emancipate 
him,  he  woald  not  thereby  make  him  a  natiye-bom  citizen  of 
that  State,  and  consequently  no  privileges  could  be  claimed 
bv  such  emancipated  slave  as  a  citizen  of  the  United  States. 
For,  whatever  powers  the  States  may  exercise  to  confer  privi- 
l^es  of  citizenship^  on  persons  not  -born  on.their  soil,  the  Con« 
stitution  t>f  the  United  States-does  not  recognise  such  citizens. 
As  has  alreadv  been  said,  it  recognises  the  great  principle  of 
public  law,  that  allegiance  and  \^itizenship  spring  from  the 
place  of  birtii.  It  leaves  to  the  States  the  application  of  that 
principle  to  individual  eases.  It  secured  to  the  citizens  of  each 
State  the  privileges*  and  immunities  of  citizens  in  every  other 
State.  But  it  does  not  allow  to  the  States  the  power  to  make 
.aliens  citizens,  or- permit  one  State  to  take  persons  bom  on 
tibe  soil  of  another  State,  and,  contraiy  to  the  laws  and  policy 
of  the  State  where  they  were  bom,  make  them  its  citizens, 
and  so  citizens  of  the  United  States.  No  such  deviation  from 
the  great  rule  of  public  law  was  contemplated  by  Ihe  Consti- 
tution ;  and  when  any  such  attempt  shall  be  actually  made,  it 
is  to  be  met  by  applying  to  it  those  rules  of  law  and  those 
principles  of  good  ndth  which  will  be  sufficient  to  decide  }t, 
and  not,  in  my  judgment,  by  denying  that  all  the  free  native- 
bom  inhabitants  of  a  State,  who  are  its  citizens  under  its  Con- 
stitution and  laws,  are  also  citizens  of  the  United  States. 

It  has  sometimes  been  urged  that  colored  persons  are  shown 
not  to  be  cij;izens  of  the  United  States'  by  the  fact  that  the 
naturalization  laws  appl;^  only  to  white  persons.  But  whether 
a  person  bom  in  the  united  States  be  or  be  not  a  citizen,  can- 
not depend  on  laws  which  refer  onlv  to  aliens,  and  do  not 
affect  tne  status  of  persons  born  in  the  United  States.  The 
utmost  effect  which  can  be  attributed  to  them  is,  to  show  that 
Congress  has  not  deemed  it  expedient  generally  to  apply  the 
rale  to  colored  aliens.  That,  they  miffht  do  so,  if  thoueht  fit, 
is  clear.  The  Constitution  has  not  excluded  them.  Ana  since 
that  has  conferred  the  power  on  Congress  to  naturalize  colored 
idiens,  it  certainly  shows  color  is  not  a  necessary  Qualification 
for  citizenship  under  the  Constitution  of  the  United  States.  It 
may  be  addea,  that  the  power  to  make  colored  persons  citizens 
of  the  United  States,  under  the  Constitution,  has  been  actually 
exercised  in  repeated  and  important  instances.  (See  the  Trea- 
ties with  the  Choctaws,  of  September  27, 1830,  art.  14;  with 
the  Cherokees,  of  May  28, 1886,  art  12 ;  Treaty  of  Ouadalupe 
Hidalgo,  February  2,  1848,  art  8.) 

I  do  pot  deem  it  necessary  to  review  at  length  the  legislsr 
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tion  of  Congress  having  more  or  less  bearing  on  the  citizen- 
ship of  colored  persons.  It  does  not  seem  to  me  to  have  any 
considerable  tendency  to  prove  that  it  has  been  considered  by 
the  legislative  department  of  the  Government,  that  no  such 

Eersons  are  citizens  of  the  United  States.  Undoubtedly  they 
ave  been  debarred  from  the  exercise  of  particular  rights  or 
privileges  extended  to  white  persons,  but,  I  believe,  always  in 
terms  which,  by  implication,  admit  they  may  be  citizens. 
Thus  the  act  of  May  17,  1792,  for  the  organization  of  the 
militia,  directs  the  enrolment  of  ^^  every  me,  able-bodied, 
white  male  citizen."  An  assumption  that  none  but  white 
persons  are  citzens,  would  be  as  inconsistent  with  the  just  im- 
port of  this  language,  as  that  all  citizens  are  able-bodied,  or 
males.  * 

So  the  act  of  February  28, 1808,  (2  Stat  at  Large,  205,)  to 
prevent  the  importation  of  certain  j>ersons  into  States,  when  by 
the  laws  thereof  their  admission  is  prohibited,  in  its  first  sec- 
tion forbids  all  masters  of  vessels  to  import  or  bring  '*  any  ne- 
gro, mulatto,  or  other  person  of  color,  not  beine  a  native,  a 
eiUzen^  or  registered  seaman  of  the  United  States,    &c.   . 

The  acts  of  March  8,  1818,  section  1,  (2  Stat,  at  Large, 
809,)  and  March  1,  1817,'  section  8,  (8  Stat,  at  Large,  851,} 
conceminjg  seamen,  certainly  imply  there  may  be  persons  of 
color,  natives  of  the  United  States,  who  are  not  citizens  of  the 
United  States.  This  implication  is  undoubtedly  in  acbordance 
with  the  fact  For  not  only  slaves,  but  firee  persons  of  color, 
born  in  some  of  the  States,  are  not  citizens.  But  there  is 
nothinj?  in  these  laws  inconsistent  with  the  citizenship  of  per- 
sons of  color  in  others  of  the  States,  nor  with  their  being  citi- 
zens of  the  United  States. 

Whether  much  or  little  weight  should  be  attached  to  the 
particular  phraseology  of  these  and  other  laws,  which  were  not 
passed  witn  any  direct  reference  to  this  si^biect,  I  consider  their 
tendency  to  be,  as  already  indicated,  to  show  that,  in  the  ap- 
prehension of  their  framers,  ccdor  was  not  a  necessary  qualifi- 
cation of  citizenship.  It  would  be  strange,  if  laws  were  found 
on  our  statute  book  to  that  effect,  when,  by  solemn  treaties, 
larM  bodies'of  Mexican  and  North  American  Indians  as  well 
as  free  colored  inhabitants  of  Louisiana  have  been  admitted  to 
citizenship  of  the  United  States. 

In  the  ferislative  debates  which  preceded  the  adiAission  of 
the  State  of  Missouri  into  the  Union,  this  question  was  agita- 
ted. Its  result  is  found  in  the  resolution  of  Uongress,  of  March 
5, 1821,  for  the  admission  of  that  State  into  the  Union.  The 
Constitution  of  Missouri,  under  which  that  State  applied  for 
admission  into  the  Union,  provided,  that  it  should  be  the  duly 
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of  the  Ledslature  *<to  pass  lawi  to  prevent  free  negroes  and 
mulattoes  rrom  coming  tomnd  settling  in  tlie  State,  under  any 
pretext  whatever."  One  ground  of  objectioii  to  (lie  admiBsion 
of  the  State  under  this  Constitution  was,  that  it  would  require 
the  Legislature  to  exclude  free  persons  of  color,  who  woula  be 
entitled,  under  the  second  section  of  the  fourtii  article  of  the 
Constitution,  not  only  to  come  within  th^  State,  but  to  eiyoy 
there  the  privileges  and  immunities  of  citizens.  The  resolu- 
tion  of  Congress  admitting  the  State  was  upon  the  fundar 
mental  conmtion,  *'that  the  Constitution  of  Missouri  shall 
never  be  construed  to  authorize  the  passage  of  any  law,  and 
that  no  law  shall  be  passed  in  conformity  thereto,  bv  which 
any  citizen  of  either  of  the  States  of  this  Union  shall  be  ex- 
cluded from  the  enjoyment  of  any  of  the  privileges  and  immu- 
nities to  which  such  citizen  is  entitied  under  the  Constitution 
of  the  United  States."  It  is  true,  that  neither  this  le^slative 
declaration,  nor  anything  in  the  Constitution  or  laws  of  Mis- 
souri, could  confer  or  take  away  any  privilege  or  immunity 
granted  by  the  Constitution.  But  it  is  also  true,  that  it  ex- 
presses the  then  conviction  of  the  legislative  power  of  the  Uni- 
ted States,  that  free  negroes,  as  citizens  of  some  of  the  States, 
might  be  entitled  to  the  privileges  and  immunities  of  citizens 
in  all  the  States. 

The  conclusions  at  which  I  have  arrived  on  this  part  of  the 
case  are: 

'  FbrsU  That  the  free  native-bom  citizens  of  each  State  are 
citizens  of  the  United  States. 

Second.  That  as  free  colored  persons  bom  within  some  of  the 
States  are  citizens  of  those  States,  such  persons  are  also  citi- 
zens of  the  United  States. 

TMrcL  That  ever^  such  citizen,  resitting  in  any  State,  has 
the  ri^ht  to  sue  and  is  liable  to  be  sued  in  me  Federal  courts, 
as  a  citizen  of  that  State  in  which  he  resides. 

Ihurth.  That  as  the  plea  to  thejurisdiction  in  this  case  shows 
no  &cts,  except  that  the  plaintiff  was  of  African  descent,  and 
his  imcestors  were  sold  as  slaves,  and  as  these  facts  are  not  in* 
consistent  with  his  citizenship  of  the  United  States,  and  his 
residence  in  the  State  of  Missouri,  the  plea  to  the  jurisdiction 
was  bad,  and  the  judgmeht  of  the  Circuit  Court  overruling  it 
was  correct 

I  dissent,  therefore,  from  that  part  of  the  opinion  of  the  ma- 
jority of  the  court,  in  which  it  is  held  that  a  person  of  African 
descent  cannot  be  a  citizen  of  the  United  States ;  and  I  resret 
I  must  ^o  further,  and  dissent,  both  from  what  I  deem  tneir 
assumption  of  authority  to  examine  the  constitutionality  of 
the  act  of  Congress  commonly  called  the  Afissouri  compro* 
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mise  act,  and  the  groand»  and  oonclorions  announced  in  their 
opinion. 

Having  first  decided  that  they  were  bound  to  consider  the 
sufficiency  of  the  plea  to  the  jurisdiction  of  the  Circuit  Court, 
and  having  decided^  that  this  plea  showed  that  the  Circuit 
Court  had  not  jurisdiction,  and  consequently  thAt  this  is  a  case 
to  which  the  judicial  power  of  the  United  States  does  not  ex- 
tend, they  have  gone  on  to  examine  the  merits  of  the  case  as 
they  a|ppeared  on  the  trial  before  the  court  and  jury,  on  the 
issues  joined  on  the  pleas  in  bar,  and  so  have  reached  the  ques- 
tion of  the  power  of  Congress  to  pass  the  act  of  1820.  On  so 
^rave  a  subject  as  this,  1  feel  obhged  to  say  that,  in  my  opin- 
ion, such  an  exertion  of  judicial  power  tnmscends  the  limits 
of  the  authority  of  the  court,  as  described  b^  its  repeated  de- 
cisions, and,  as  I  understand,  acknowledged  in  this  opinion  of 
the  majority  of  the  court. 

In  the  course  of  that  opinion,  it  became  necessary  to  com- 
ment on  the  case  of  Legrand  v.  Damall,  (reported  in  2  Peters's 
R.,  664.)  In  that  case,  a  bill  was  filed,  by  one  alleged  to  be  a 
citizen  of  Maryland,  against  one  alleged  to  be  a  citizen  of  Penn- 
sylvania. The  bill  stated  that  the  oefendant  was  the  son  of  a 
white  man  by  one  of  his  slaves ;  and  thai  the  defendant's  father 
devised  to  him  certain  lands,  the  title  to  which  was  put  in  con- 
troversy by  the  bill.  These  facts  were  admitted  in  tne  answer, 
and  upon  these  and  other  facts  the  court  made  its  decree, 
founded  on  the  principle  that  a  devise  of  land  by  a  master  to  a 
slave  was  by  implication  also  a  be(juest  of  his  freedom.  The 
facts  that  the  defendant  was  of  Afncan  descent,  and  was  bom 
a  slave,  were  not  only  before  the  court,  but  entered  into  the 
entire  substance  of  its  inquiries.  The  opinion  of  the  mfyority 
of  my  brethren  in  this  case  disposes  of  the  case  of  Legrand  o. 
Damall,  by  saying,  among  other  things,  that  as  the  lact  that 
the  defenaant  was  born  a  slave  only  came  before  this  court  on 
the  bill  and  answer,  it  was  then  too  late  to  raise  the  question 
of  the  personal  disability  of  the  party,  and  therefore  that  de- 
cision is  altogether  inapplicable  in  this  ease. 

In  this  I  concur.  Since  the  decision  of  this  comt  in  Living- 
ston V.  Story,  (11  Pet.,  851,)  the  law  has  been  settled,  that  when 
the  declaration  or  bill  contains  the  necessary  averments  of  citi- 
zenship, this  court  cannot  look  at  the  record,  to  see  whether 
those  averments  are  tme,  except  so  far  as  they  are  put  in  issue 
by  a  plea  to  the  jurisdiction.  ^  In  that  case,  the  defendant*  de* 
nied  by  his  answer  that  Mr.  Livin^ton  was  a  citizen  of  New 
York,  as  he  had  alleged  in  the  bilL  Both  parties  went  into 
proofs.  Tlie  court  remsed  to  examine  those  proo&,  with  refer* 
ence  to  the  personal  disability  of  the  plainti£    This  is  the 
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settled  law  of  the  court  affirmed  so  lately  as  Shepherd  9.  GraYes. 
(14  How.,  27,)  and  Wickliff  v.  Owinn,  (17  How.,  61.)  (See 
ako  De  Wolf  v.  Rabaud,  1  Pet,  476.)  Bat  I  do  not  nndei^ 
stand  this  to  be  a  rale  which  the  coart  may  depart  firom  at  its 
pleasure.  K  it  be  a  ral^  it  is  as  binding  on  the  court' as  on 
the  suitors.  If  it  removes  from  the  latter  the  power  to  take 
any  objection  to  the  personal  disability  of  a  party  alleged  by 
the  record  to  be  competent,  which  is  not  shown  Dy  a  plea  to 
the  jurisdiction,  it  is  because  the  court  are  forbidden  by  law  to 
consider  and  decide  on  objections  so  taken.  I  do  not  consider 
it  to  be  within  the  scope  of  the  judicial  power  of  the  majority 
of  the  court  to  pass  u{K>n  any  question  respectine  the  plaintiff^ 
citizenship  in  Missouri,  save  that  raised  by  the  plea  to  the  juris- 
diction ;  and  I  do  not  hold  any  opinion  of  this  court,  or  any 
court,  binding,  when  expressed  on  a  question  not  legitimately 
before  it  (Carroll  v.  Carroll,  16  How.,  275.)  The  judgment 
of  this  court  is,  that  the  case  is  to  be  dismissed  for  want  of 
jurisdiction,  because  the  plaintiff  was  not  a  citizen  of  Missouri, 
as  he  alleged  in  his  declaration.  Into  that  judgment,  according 
to  the  settled  course  of  this  court,  nothing  appearing  after  a 

{>lea  to  the  meritei  can  enter.  A  great  question  of  constitutional 
aW,  deeply  affecting  the  peace  and  welfare  of  the  country,  is 
not,  in  my  opinion,  a  fit  subject  to  be  thus  reached. 

But  as,  in  my  opinion,  the  Circuit  Court  had  jurisdiction, 
I  am  obliged  to  consider  the  question  whether  its  judgment  on 
the  merits  of  the  case  should  stand  or  be  reversed. 

The  residence  of  the  plaintiff  in  the  State  of  Dlinois,  and  the 
residence  of  himself  ana  his  wife  in  the  territory  acquired  from 
France  lyine  narth  of  latitude  thirtj^-six  degrees  thirty  minutes, 
and  north  of  the  State  of  Missouri,  are  each  relied  on  by  ^e 
plaintjff  in  error.  ^  the  residence  in  the  terrirory  affects  the 
plaintiff'^  wife  and  children  as  well  as  himself,  I  must  inquire 
what  was  its  effect 

The  general  question  may  be  stated  to  be,  whether  the  plain- 
tiff's status^  as  a  slaye,  was  so  changed  by  his  reside  ce  within 
that  territory,  that  he  was  not  a  slave  in  the  State  of  Missouri, 
at  the  time  this  action  was  brought 

In  such  cases,  two  inquiries  anse,  which  may  be  confounded, 
but  should  be  kept  distmct 

The  first  is,  what  was  the  law  of  the  Terri^orjr  into  which 
the  master  tod  slave  went,  respecting  the  relation  between 
them?  • 

The  second  is,  whether  the  State  of  Missouri  recognises  and 
allows  the  effect  of  that  law  of  the  Tenitory,  on  the  status  of 
the  slave,  on  his  return  within  its  jurisdiction. 

As  to  the  first  of  these  questions,  the  will  of  States  and  na* 
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tions,  by  whose  municipal  law  slaveiy  is  not  recognised,  has 
been  manifested  in  three  different  ways.  . 

One  is,  absolately  to  dissolve  the  relation,  and  terminate  the 
rights  of  tiie  master  existine  under  the  law  of  the  country 
wnence  the  parties  came.  This  is  said  by  Lord  Stowell,  in  the 
case  of  the  slave  Oraee,  (2  Hag.  Ad.  R.,  94,)  and  by  the  Su- 

?>^itae  Court  of  Louisiana  in  the  case  of  Maria  Louise  v.  Marot^ 
9 Louis.  R,  478,)  to  be  the  law^of  France;  and  it  has  been 
the  law  of  several  States  of  this  Union,  in  respect  to  slaves  in- 
troduced under  certain  conditions.  (Wilson  v.  Isabel,  6  Call's 
R,  480 ;  Hunter  v.  Hulcher,  1  Leigh^  172 ;  Stewart  v.  Oaks, 
6  Mar.  and  John.,  107.) 

The  second  is,  where  the  municipal  law  of  a  country  not 
recognising  slavery,  it  is  the  will  of  the  State,  to  refuse  the 
master  all  aid  to  exercise  any  control  over  his  slave ;  and  if  he 
attempt  to  do  so,  in  a  manner  justifiable  only  by  that  relation, 
to  prevent  the  exercise  of  that  control.  But  no  law  exists,  de- 
signed to  operate  directly  on  4he  relation  of  master  and  slave, 
and  put  an  end  to  that  relation.  This  is  said  bv  Lord  Stowell, 
in  the  case  above  mentioned,  to  be  the  law  of  England,  and  by 
Mr.  Chief  Justice  Shaw,  in  the  case  of  the  Commonwealtii  v. 
Aves,  (18  Pick.,  198,)  to  be  the  law  of  Massachusetts. 

The  third  is,  to  make  a  distinction  between  the  ease  of  a 
master  and  his  slave  only  temporarily  in  the  country,  animo 
non  rmnendij  and  those  who  are  there  to  reside  for  permanent 
or  indefinite  purposes.  This  is  said  by  Mr.  Wheaton  to  be  the 
law  of  Prussia,  and  was  forfnerly  the  statute  law  of  several 
States  of  our  Union.  It  is  necessary  in  this  case  to  keep  in 
view  this . distinction  between  those  countries  whose  laws,  are 
designed  to  act  directly  on  the  status  of  a  slave,  and  make  him 
a  freeman,  and  those  where  his  master  can  obtain  no  aid  from 
the  laws  to  enforce  his  rights. 

It  is  to  the  last  case  only  that  the  authorities,  out  of  Missourij 
relied  pn  by  defendant,  apply,  when  the  residence  in  the  non- 
slaveholding  Territoiy  was  permanent.  In  the  Commonwealth 
».^Aves,  (18  Pick.,  218,)  Mr.  Chief  Justice  Shaw  said:  "Prom 
the  principle  above  stated,  on  which  a  slave  brought  here 
becomes  free,  to  wit :  that  he  becomes.entitled  to  the  protection 
of  our  laws,  it  Would  seem  to  follow,  as  a  necessary  conclusion, 
that  if  the  slave  waives  the  protection  of  those  I&ws,  and 
returns  to  the  State  where  he  is  held  as  a  slave,  his  condition 
is  not  changed."  It  was  upon  this  ground,  as  is  apparent 
firom  his  whole  reasoning,  that  Sir  William  Scott  rests  his 
opinion  in  the  case  of  the  slave  Grace.  To  use  one  of  his 
expressions,  the  efiect-  of  the  law  of  ^ndand  was  to  put  the 
liberty  of  the  slave  into  a  parenthesis.    If  there  had  been  an 
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met  of  Pariiament  declwing  that  a  abrre  oonuDg  to  TC«H— ^f 
with  hia  master  ahonld  therebj  be  deemed  no  loii«r  to  oe  a 
alave,  it  is  easy  to  aee  that  the  learned  judge  iDOiiId  not  have 
amred  at  the  same  eonclumon.  Thia  disonction  ia  yesrj  cleai^ 
atated  and  shown  Mj  President  Tncke^  in  his  o^ni<m  in  the 
case  of  Betty  v.  Horton,  (5  Leigji's  ITirginiii  B^  615.)  (See 
^  Hnnter  v.  Fletoher,  1  Leijd^s  Yjl  R.,  172;  Maria  jLcniiae 
V.  Maroti  9  Louisiana  B.;  Smith  9.  Smith,  IS  lb.,  441; 
Thomas  v.  Genevieve,  16  lb.,  488;  Bankin  v.  Lydia,  2  A.  E. 
Manhall,  467;  Davies  v.  Tlntfe,  8  B.  Mnnioe,  688;  Gri^th 
9.  Fanny,  Gihn.  YtL  R.,  148;  Lnmlbid  v.  Coqnillon,  14 
Martin's  La.  B.,  405;  Josephine  v.  Ponltoeyt  1  lK>ni8.  Ann. 
R,  829.)  . 

JSut  if  the  acts  of  Conmss  on  this  sabject  are  valid,  the 
law  of  the  Territoiy  of  Wisconsin,  within  whose  limits  the 
residenpe  of  the  plamtiff  and  his  wife,  and  their  marriage  and 
the  birth  of  one  or  both  of  their  duldren,  took  place,  fiJIs 
under  the  first  category,  and  is  a  law  operating  directly  on  ih» 
status  of  the  slave.  By  the  eiehth  section  of  the  act  of  March 
6.  1820,  (8  Stat  at  Large,  548,)  it  was  enacted  that,  within 
tnis  Territory,  '^slaveiy  and  involuntaiy  servitude,  otherwise 


than  in  the  punishment  of  crimes,  whereof*  the  parties  shall 
have  been  duly  convicted,  shall  be,  and  is  hereby,  forever 
prohibited:  IVamdedj  aboaySj  that  any  person  escaping  into  the 
same,  from  whom  labor  or  service  is  lawfblly  claimed  in  any 
State  or  Territory  of  the  United  States,  such  fugitive  may  be 
lawfullv  reclaimed,  and  conveyed  to  the  person  claiming  his 
or  her  labor  or  servicet.  as  aforesaid.'' 

By  the  act  of  April  20, 1886,  (4  Stat  at  Lawe,  10,)  passed 
in  the  same  month  and  year  of  the  removal  of  uie  plaintiff  to 
Fort  SnelliD^,  this  part  of  the  territory  ceded  by  France, 
where  Fort  Snelling  is,  together  with  so  much  of  the  territory 
of  the  United  States  east  of  the  Mississippi  as  now  constitutes 
the  Stote  of  'Wisconsin,  was  brought  under  a  Territorial  Gov- 
ernment, under  the  name  of  the  .Territory  of  Wisconsin.  By 
the  sixteenth  section  of  this  act,  it  was  enacted^  "  That  the 
inhabitonte  of  this  Territory  shall  be  entitied  to  and  ei\joy  all 
and  singular  the  rights,  privileges,  and  advant^s,  mnted 
and  secured  to  the  people  of  the  Territoij  of  the  Uuited  States 
northwest  of  the  nver  Ohio,  by  the  articles  of  compact  cour 
tained  in  the  ordinance  for  the  government  of  said  Territory, 
passed  on  the  18th  day  of  July,^  1787 ;  and  shall  be  subject  to 
all  the  restrictions  ana  prohibitiofas  in  said  articles  of  compact 
imposed^  upon  tiie  people  of  the  said  Territorv-" ,  The  siztii 
article  of  tnat  compact  is.  <^  there  shall  be  neither  slavery  nor 
involuntary  servitude  in  tiie  said  Territory,  otiierwise  than  in 
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the  punishment  of  crimecL  whereof  the  party  shall  have  heen 
didy  convicted.  PromdeOf  aboays^  that  any  person  escapine 
into  the  same,  from  whom  labor  or  service  is  lawfully  clamiea 
in  any  one  of  the  original  States,  such  fugitive  may  be  law- 
fully reclaimed,  and  conveyed  to  the  person  claiming  his  or 
her  labor  or  service,  as  aforesaid."  By  other  provisions  of  this 
act  establishing  the  Territory  of  Wisconsin,  the  laws  of  the 
United  States,  and  the  then  existing  laws  6f  the  State  of  Mich- 
igan, are  extended  over  the  Territory ;  the  latter  beine  subject 
to  alteration  and  repeal  by  the  legislative  power  of  the  Terri- 
tory created  by  the  act 

Fort  Snelling  was  within  the  Territoiy  of  Wisconsin,  and 
these  laws  were  extended  over  it»  The  Indian  title  to  that 
site  for  a  military  post  had  been  acquired  from  the  Sioux  na- 
tion as  early  as  September  23, 1805,  (Am.  Stilte  Papers,  Indian 
AJBhirs,  voL  1,'p.  744,)  and  until  the  erection  of  the  Territorial 
€k>vernment,  the  persons  at  that  post  were  governed  by  the 
rules  and  articles  of  war,  jmd-  such  laws  of  the  United  States, 
including  the  eighth  section  of  the  act  of  March  6, 1820,  pro- 
hibiting slavery,  as  were  applicable  to  their  "^condition;  but 
after  the  erection  of  the^  Territoiy,  and  the  extension  of  the 
laws  of  the  United  States  and  the  laws  of  Michigan  over  the 
whole  of  the  Territory,  including*  this  military  post,  the  per- 
sons residing  there  were  under  the  dominion  of  uiose  laws  in 
all  particulars  to  which  the  rules  and  articles  of  war  did  not 
apply. 

It  thus  appears  that,  bjT  these  acts  of  Congress,  not  only  was 
a  general  system  of  municipal  law  borrowed  from  the  State  of 
[NGchigan^  which  did  not  tolerate  slavery,  but  it  was  positively 
enacted  that  slavery  and  involuntary  servitude,  with  only  one 
exception,  specifically  described,  should  not  exist  there.  It  i£ 
nc%  simply  tiiat  slavery  is  not  recognised  and  cannot  be  aided 
by  thfd  municipal  law.  ^  It  is  recognised  for  the  purpose  of 
being  absolutelyprohibited,  and  declared  incapable  of  exist- 
ing within  the  Territory,  save  in  the  instance  of  a  fugitive 
slave^ 

It  would  not  be  easy  for  the  Legislature  to  employ  more 
explicit  language  to  signify  its  will  that  the  siatas  of  slavery 
should  not  exist  within  the  Territory,  than  the  words  found  in 
the  act  of  1820,  and  in  the  ordinance  of  1787 ;  and  if  any  doubt 
could  exist  concerning  their  application  to  cases  of  masters 
coming  into  the  Territory  with  tneir  slaves  to  reside,  that  doubt 
must  yield  to  the  inference  required  by  the  words  of  exception.. 
That  exception  is,'  of  cases  of  fugitive  slaves.  An  exceptioi^ 
from  a  prohibition  marks  the  extent  of  the  prohibition ;  for  it 
would  be  absurd,  as  well  as  useless,  to  except  from  a  prohibi* 
VOL.  XIX.  88 
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tion  a  case  not  contained  witbin  it  (9  Wheat,  200.)  I  moa/b 
conclude,  therefore,  that  it  was  the  will  of  Congress  that  the 
state  of  involuntary  servitude  of  a  slave,  coming  into  the  Tend- 
torv  with  his  master,  should  cease  to  exist  The  Supreme  Court 
of  Missouri  so  held  in  Rachel  v.  Walker,  (4  Misso.  R.,  850.) 
which  was  the  case  of  a  military  officer  going  into  the  T^n- 
torv  with  two  slaves. 

!Dut  it  is  a  distinct  question,  whether  the  law  of  Missouri 
recognised  and  allowed  effect  to  the  change  wrought  in  the 
status  of  the  plaintifi^  by  force  of  the  laws  of  the  Territory  of 
Wisconsin. 

'  I  say  the  law  of  Missouri,  because  a  judicial  tribunal,  in  one 
State  or  nation,  can  recognise  personal  rights  acquired  by  force 
of  the  law  of  any  other  State  or  nation,  only  so  far  as  it  is  the 
law  of  the  former  State  that  those  rights  should  be  recognised. 
But,  in  the  absence  of  positive  law  to  the  contrary,  the  will  of 
every  civilized  State  must  be  presumed  to  be  to  allow  such 
effect  to  foreign  laws  as  is  in  accordance  with  the  settled  rules 
of  international  law.  And  legal  tribunds  are  bound  to  act  on 
this  presumption.  It  may  be  assumed  that  the  motive  of  the 
State  in  allowing  such  operation  to  foreign  laws  is  what  h^ 
been  termed  comity.  But,  as  has  mstly  been  said,  (per  Chief 
Justice  Taney,  IS  ret,  589,)  it  is  the  comity  of  the  State,  not 
of  the  court  The  judges  have  nothing  to  do  with  the  motive 
•of  the  State.  Their  duty  is  simply  to  ascertain  and  give  effect 
to  its  will.  And  when  it  is  founci  by  them  that  its  will  to  de- 
part from  a  rule  of  international  law  has  hot  been  mainfested 
Dv  the  State,  they  are  bound  to  assume  that  its  will  is  to  fiive 
effect  to  it  Undoubtedly,  every  sovereign  State  may  renise 
to  recognise  a  change,  wrought  by  the  law  of  a  foreign  State, 
on  the  status  of  a  person,  whue  within  such  forei^  State,  even 
in  cases  where  the  rules  of  international  law  require  that  recog- 
Bition.  Its  wi]l  to  refuse  such  recognition  may  be  manifested 
by  what  we  term  statute  law,  or  by^  the  customarv  law  of  the 
State.  It  is  within  the  province  of  its  judicial  tribunals  to  in- 
quire and  adjudge  whether  it  appears,  from  the  statute  or  cus- 
tomary law  of  the  State,  to  be  tne  will  of  the  State  to  refuse  to 
recognise  such  changes  of  status  by  force  of  foreign  law,  as  the 
rules  of  the  law  of  nations  require  to  be  recognised.  But,  in 
my  opinion,  it  is  not  within  the  province  of  any  judicial  tribu- 
nal to  refill  e  such  recognition  from  any  political  considerations, 
or  any  view  it  may  take  of  the  exterior  political  relations  be- 
tween the  State  and  one  or  more  foreign  States,  or  any  im- 
pressions it  may  have  that  a  change  of  foreign  opinion  and 
action  on  the  subject  of  slavery  may  afford  a  reason  why  the 
State  should  change  its  own  action.    To  understand  aud  give 
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just  effect  to  such  oonsiderationB,  and  to,  change  Che  action  of 
the  State  in  conseqnence  of  them,  are  functions  Qf  diplomatistB 
and  le^Blaton,  not  of  judges. 

The  mqairy  to  be  made  on  this  part  of  the  case  is,  therefore, 
whether  the  State  of  Missouri  has,  by  its  statute,  or  its  cus- 
tomary law,  manifested  its  will  to  oisplace  any  rule  of  inter- 
national law,  applicable  to  a  change  of  the  itaJtus  of  a  slave,  by 
foreign  law. 

I  have  not  heard  it  suggested  that  there  was  any  statute 
of  the  State  of  Missouri  b^iring  on  this  question.  The  cus- 
tomary law  of  Afissouri  is  the  common  law.  introduced  by 
statute  in  1816.  (1  Ter.  Laws,  486.)  And  the  common  law, 
as  Blackstone  says,  (4  Com.,  67,)  adopts,  in  its  full  extent, 
the  law  of  nations,  and  holds  it  to  be  a  part  of  the  law  of  the 
land. 

I  knbw  of  no  sufficient  warrant  for  declaring  that  any  rule 
of  international  law,  concerning  the  recognition,  in  that  State, 
of  a  change  of  sicUaSy  wrought  by  an  extra-territorial  law,  has 
been  displaced  or  varied  hj  the  will  of  the  State  of  Missouri. 

I  proceed  then  to  inquire  what  the  rules  of  international 
law  prescribe  concerning  the  change  of  sWub  of  the  plaintiff 
wroujght  by  the  law  of  the  Territory  of  Wisconsin. 

It  IS  generally  aereed  bv  writers  upon  international  law,  and 
the  rule  had  been  judicially  applied  m  a  great  number  of  caseiL 
that  wherever  any  question  mav  arise  concerning  the  status  of 
a  person,  it  must  be  determinea  according  to  that  law  which 
has  next  previously  rightfully  operated  on  and  fixed  that  siaJtua. 
And,  furuer,  that  the  laws  of  a  country  do  not  rightfully  oj^e- 
rate  upon  and  fix  the  siaius  of  persons  who  are  within  its  limits 
m  HxMrey  or  who  are  abiding  there  for  definite  temporary  pur- 
poses, as  for  health,  curiosity,  or  occasional  busmess;  that 
these  laws,  known  to  writers  on  public  and  private  interna- 
tional law  as  personal  statutes,  operate  only  on  the  inhabitants 
of  the  country.  Not  that  it  is  or  can  be  denied  that  each  inde- 
pendent nation  may,  if  it  thinks  fit,  apply  them  to  all  persona 
within  their  limits.  But  when  this  is  done,  not  in  conformity 
with  the  principles  of  international  law,  other  States  are  not 
understood  to  oe  willing  to  recognise  or  allow  effect  to  such 
applications  of  personal  statutes. 

It  becomes  necessary,  therefore,  to  inquire  whether  the  ope- 
ration of  the  laws  of  the  Territory  of  Wisconsin  upon  the  status 
6i  the  plaintiff  was  or  was  not  such  an  operation  as  these  prin- 
ciples of  international  law  require  other  States  to  recognise 
a^'d  allow  effect  to. 

And  this  renders  it  needful  to  attend  to  the  particular  Acts 
and  circumstani^es  of  this  case. 
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It  appears  that  this  case  came  on  for  trial  before  the  Ciienit 
Court  and  a  jury,  uj>on  an  issue,  in  substance,  wliether  the 
plaintifi!|  together  with  his  wife  and  children,  were  die  slaves 
of  the  defendant 

Thd  court  instructed  the  jury  that,  '^uj^n  the  facts  i^  this 
case,  the  law  is  with  the  defendant."  This  withdrew  from  the 
jury  the  consideration  .and  decision  of  everjr  matter  of  fact 
The  evidence  in  the  case  consisted  of  written  admissions, 
signed  by  the  counsel  of  the  parties.  If  the  case  had  been 
suDmitted  to  the  judgment  of  the  court,  iipon  an  agreed  state- 
ment of  fiicts,  entered  of  record,  in  place  of  a  speciiJ  verdict, 
it  would  have  been  necessary  for  the  court  below,  and  for  this 
court,  to  pronounce  its  judgment  solely  on  those  facts,  thus 
agreed,  without  inferring  an;^  other  facts  therefrom,  fiy  the 
rules  of  the  common  law  applicable  to  such  a  case,  and  by  force 
of  the  sevtath  article  of  the  amendments  of  the  iConstitution, 
this  pourt  is  precluded  from  finding  any  fdct  not  agreed  to  by 
the  paHies  on  the  record.  No  submission  to  the  court  on  a 
statement  of  &cts  was  made.  It  was  a  trial  by  jury,  in  which 
certain  admissions,'  .made  by  the  parties,  were  the  evidence. 
The  jury  were  not  only  competent,  but  were, bound  to  draw 
from  that  evidence  every  inference  which,  in  their  judgment, 
eptercised  according  to  the  rules  of  law,  it  would  warrant 
TOie  Circuit  Court  took  from  the  jury  the  power  to  draw  any 
inferences  fi*om  the  admissions  made  by  the  parties,  and  de- 
cided the  case  for  the  defendant  This  course  can  be  justified 
here,  if  at  all,  only  by  its  appearing  that  upon  the  facts  agreed, 
and  all  such  inferences  of  fact  favorable  to  the  plaintiff's  case, 
as  the  jury  might  have  been  warranted  in  drawins^  from  those 
admissions,  the  law  was  with  the  defendant  OUierwise,  the 
plaintiff  would  be  deprived  of  the  benefit  of  his  trial  by  jury, 
by  whom,  for  aught  we  can  know,  those  inferences  favorable 
to  his  case  would  have  been  drawn. 

The  material  facts  agreed,  bearing  on  this  part  of  the  case, 
are,  that  Br.  !JEmerson,  the  plaintiff's  master,  resided  about 
two  years  at  the  military  post  of  Fort  Snellin^,  bein^  a  surgeon 
in  the  army  of  the  United  States,  his  domicu  of  ongin  being 
Unknown;  and  what,  if  anything,  he  had  done,  to  preserve  or 
change  his  domicil  prior  to  hiiB  residence  at  Bock  Island,  being 
also  unknown. 

Now.  it  is  true,  that  under  some  circumstances  the  residence 
6f  a  militarv  officer  at  a  particular  place,  in  the  discharge  of 
his  official  auties,  does  not  amount  to  the  acquisition  of  a  tech- 
nical domicil.  But  it  cannot  be  affirmed,  with  correctnessi 
that  it  never  does.  There  being  actual  residence,  and  this 
being  presumptive  evidence  of  domicil,  all  the  circumstances 
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of  the  case  must  be  conridei^  before  a  legal  concInBion  can 
be  reached,  that  hia  place  of  residence  is  not  bis  domidL  If 
a  military  officer  stationed  at  a  particular  post  sbonld  entertain 
an  eiqpectation  that  his  residence  there  would  be  indefinitely 
protracted,  and  in  consequence  should  remove  his  fiunily  to 
the  place  where  his  duties  were  to  be  discharged,  form  a  perw 
maneint  domestic  establishment  there,  exercise  there  the  civil 
rights  and  discharge  the  civil  duties  of  an  inhabitant,  while  he 
dm  no  act  and  >  manifested  no  intent  to  have  a  domicil  else- 
where^ I  think  no  one  would  say  that  the  mere  ftct  that  he 
was  himself  liable  to  be  called  away  by  the  orders  of  the  Qov- 
erment  would  prevent  his  acquisition  of  a  technical  domicil  at 
tibe  plac^  of  the  residence  of  himself  and  his  family.  In  other 
words,  I  do  not  think  a  military  officer  incapable  of  acquiring 
a  domidL  (Bruce  v,  Bruce,  2  Bos.  and  Put,  280;  Munroe  t;. 
Douglass,  6  Mad.  Ch.  B.,  282.)  This  beinff  so,  this  case  stands 
thus:  there  was  evidence  before  the  jury  &at  Emerson  resided 
about  two  ye^  at  Fort  SneHing,  in  the  Territory^  of  Wiscon- 
sin. This  may  or  mav  not  have  been  with^such  intent  as  to 
make  it  his  tQchiiical  oomicil;  The  presumption  is  that  it  was. 
It  is  so  laid  down  by  this  court,  in  ISnnis  v.  Smith,  (14  How.,} 
and  the  i^uthorities  m  support  of  the  position  are  there  referred 
to.  His  intent  was  a  ouestion  of  fitct  for  the  juiy.  (Fitchburg 
V.  Winchendon,  4  Cush..  190.) 

The  case  was  taken  from  the  jury.  If  they  had  power  to 
find  that  the  presumption  of  the  necessaiy  intent  had  not  been 
rebutted,  we  cannot  say,  on  this  record,  that  Emerson  had  not 
his  technical  domicil  at  Fort  Bnelling.  But^  for  reasons  which 
I  shall  now  proceed  to  give,  .1  do  not  deem  it  necessaiy  in  this 
case  to  determine  the  question  of  the  technical  domicil  of  Dr. 
Emerson. 

.  It  must  be  admitted  that  the'inquiiv  whether  the  law  of  a 
particular  country  has  ri^htfuUy^  fixed  toe  staiua  of  a  person,  so 
that  in  accordance  with  uie  principles  of  international  law  that 
status  should  be  reooj^ised  in  other  jurisdictions,  ordinarily 
depends  on  the  question  whether  the  person  was  domiciled  in 
the  country  whose  laws  are  asserted  to  have  fixed  his  staiUs. 
But,  in  the  United  States,  questions  of  this  kind  may  arise, 
where  ap  attempt  to  d|^ide  solely  with  reference  to  technical 
domicil,  tested  by  the  rales  which  are  applicable  to  changes 
of  places  of  abode  from  one  country  to  another,  would  not  oe 
consistent  witlKsound  principles.  And,  in  my  judgpient,  this 
is  one  of  those  ca8^8. 

The  residence  of  the  plainti£^  who  was  taken  by  his  mastety 
Dr.  Emerson,  as  a  slave,  from  Missouri  to  the  State  of  Blinoisi 
and  thence  to  the  Territory  of  Wisconsin,  must  be  deemed  to 
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have  been  for  fhe  lime  being,  and  niitil  he  asserted  his  own 
8q>arate  intention,  the  same  as  the  residence  of  his  master; 
and  the  inaniiy,  whether  the  personal  statutes  of  the  Territorjr 
were  rightrollj  extended  over  the  plaintiff,  and  onsht,  in  ac- 
cordance with  the  roles  of  international  law,  to  be  allowed  to 
fix  his  siatusy  must  depend  upon  the  dronmstances  nnder 
which  Dr.  Emerson  went  into  that  Territory,  and  remained 
there;  and  upon  the  further  question,  whether  anything  was 
there  rightfully  done  by  the  plaintiff  to  cause  those  personal 
statutes  to  operate  on  mm. 

Dr.  Emerson  wa^  an  officer  in  the  army  of  the  United  States. 
He  went  into  the  Territory  to  dischai]ge  nis  dutr  to  tiie  TTnited 
States.  The  place  was  out  of  the  jurisdiction  or  any  particular 
State,  and  within  the  exclusive  jurisdiction  of  the  United 
States.  It  does  not  appear  where  the  domicil  of  origin  of  Dr. 
Ihnerson  was,  nor  whether  or  not  he  had  lost  it,  and  gained 
another  domicil,  nor  of  what  particular  State,  if  any,  he  was  a 
citizen. . 

On  what  ground  can  it  be  denied  that  all  valid  laws  of  the 
United  States^  constitutionally  enacted  by  Cougress  for  the 
government  of  the  Territory,  rigl^tfuUy  extended  over  an 
officer  of  the  United  States  and  his  servtot  who  went  into  the 
Territory  to  remain  there  for  an  indefinite  length  of  time,  to 
take  part  in  its  civil  or  military  affiiirs?  They  were  not  for- 
eigners, comine  from  abroad.  Dr.  Emerson  was  a  citizen  of 
the  country  .which  had  exclusive  jurisdiction  over  the  Terri- 
tory; and  not  only  a  citizen,  but  he  went  there  in  a  public 
capacity^  in  the  service  of  the  same  sovereignty  which  made 
the  laws.  Whatever  those  laws  might  be,  whether  of  the  kind 
denominated  personal  statutes,  or  not,  so  far  as  they  were 
intended  by  the  lenslative  will,  constitutionally  expressed,  to 
operate  on  nim  tinS  his  servant,  and  on  the  relaticms  between 
them,  they  had  a  rightful  operation,  and  no  other  State  or 
country  can  refuse  to  allow  that  those  Il^ws  might  rightfully 
operate  on  the  plaintiff  and  his  servant,  because  such  a  reftisal 
would  be  a  denial  that  the  United  States  could,  by  laws  con- 
stitutionally enacted,  govern  their  own  servants,  residing  on 
their  own  Territory,  over  which  the  United  States  had  the 
exclusive  control,  and  in  respect  to  whi<^h  they  are  an  inde- 
pendent sovereign  power.  Whether  the  laws  now^  in  question 
were  constitutionally  enacted,  I  repeat  once  more,  is  a  separate 
question.  But,  assuming  that  they  were,  and  that  they  opera- 
ted direetiy  on  the  siafus  of  the  plaintiff,  I  consider  that  no 
other  State  or  countrv  could  question  the  rightful  power  of  the 
United  States  so  to  legislate,  or,  consistently  with  the  settied 
rules  of  international  bw,  could  refuse  to  recognise  the  effects 
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of  such  legblfttion  upon  the  -ttatua  of  their  officers  and  servants, 
as  valid  eveiywhere. 

This  alone  would,  in  my  apprehension,  be  sufficient  to 
decide  this  question. 

But  there  are  other  fiu^ts  stated  on  the  record  which  should 
not  be  passed  oyer.  It  is  agreed-  that,  in  the  year  1886,  the. 
plainti£^  while  reading  in  the  Territory,  was  married,  witii  the 
consent  of  Dr.  Emerson,  to  Harriet;  named  in  the  declaration 
as  his  wife,  and  that  EliM  and  Lizzie  were  the  children  of  that 
marriage,  the  first  named  having  been  bom  on  the  Mississippi 
river,  north  of  the  line  of  Missouri^  and  the  other  having  been 
bom  after  their  return  to  Missouri.  And  the  i^uiij  is, 
whether,  after  the  marriage  of  the  phdntiff  in  the  Territory, 
with  the  consent  of  Dr.  Il&ersonl  any  other  State  or  cquntry 
can,  consistently^  with  the  settled  nues  of  international  law, 
refiise  to  recognise  and  treat  him  as  a  free  man,  when  suing 
for  the  liberty  of  himself  his  wife,  and  tlve  children  of  that 
marriage.  It  is  in  reference  to.  his  siatusy  as  viewed  in  other 
States  and  countries,  that  the  contract  of  marriage  and  the 
birth  of  children  becomes  strictly  material.  At  the  same  time, 
it  is  proper  to  observe  thirt  the  female  to  whom  he  was 
married  haviuff  been  taken  to  the  same  military  post  of  Fort 
Snelling  as  a  stave,  and  Dr.  Emerson  claiming  alK>  to  be  her 
master  at  the  time  of  her  n^arriage.  her  status^  and  that  of 
the  children  of  the  marriage,  are  also  affected  by  the  same 
considerations. 

If  the  laws  of  Congress  ffoveming  the  Territory  of  Wisconsin 
were  constitutional  and  vuid  layrs,  there  can  be  no  doubt  these 
parties  were  capable  of  contracting  a  Is^wful  marriage,  attended 
with  all  the  usual  civil  rights  and  obligations  of  that  condition. 
In  that  Territory  they  were  absolutely  free  persons,  having 
full  capacity  to  enter  into  the  civil  contract  of  marriage. 

It  is  a  principle  of  international  law,  settled  beyond  coutro- 
yersy  in  England  and  America,  that  a  marriage,  valid  by  the 
law  of  the  place  where  it  was  contracted,'  and  not  in  ^raud  of 
the  law  of  any  other  place^  is  valid  everywhere ;  and  that  no 
technical  domicil  at  the  place  of  the  cbntract  is  necessary  to 
make  it  so.  (9ee  Bishop  on  Mar.  and  Div.,  125—129,  where 
the  cases  are  collected.) 

^  in  Missouri,  the  plaintiff  were  held  to  be  a  slave,  the 
Validity  and  operation  of  his  contract  of  marriage  must  be 
denied!..  He  can  haye  no  legal  rights;  of  course,  not  those  of 
a  husband  and  father.  Ana  the  same  is  true  of  his  wife  and 
children.  *  The  denial  of  his  rights  is  the  denial  of  theirs.  So 
that,  though  lawfully  married  in  the  Territory,  when  they 
came  out  of  it,  into  the  State  of  Missouri,  they  were  no  longer 
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husband  and  wife ;  and  a  cbild  of  tbat  lawfnl  marriage,  tlioiirii 
born  under  the  same  dominion  where  its  parents  contracted  a 
lawful  marriage,  is  not  the  fruit  of  that  marriage,  nor  the  child 
of  its  father,  but  subject  to  the  mmmypartua  scquUur  ventrenu 

It  must  be  borne  in  mind  that  in  this  case  there  is  no  ground 
for  the  inquiry,  whether  it  be  the  will  of  the  State  of  Missouri 
not  to  recognise  the  validity  of  the  marriaM  of  a  fugitive  slave, 
who  escapes  into  a  State  or.  countrjr  wnere  slavery  is  not 
idlowed, .  and  there  contracts  a  inarnage ;  dr.  the  validity  of 
such  a  marriage,  where  the  master j  being  a  citizen  of  the  State 
of  Missouri,  voluntarily  soes  with  his  slave,  m  Uinerey  into  a 
State  or  country  which  docs  not  permit  slaveiy  to  exist,  and 
tiie  slave  there  contracts  marriage  without  the  consent  of  his 
master;  for  in  this  case,  it  is  agreed,  Dr.  Emerson  did  consent; 
and  Ho  further  question  can  arise  concerning  his  rights,  so 
Ihr  as  their  assertion  is  inconsistent  with  the  validity  of  the 
marria^.  Nor  do  I  know  of  any  ground  for  the  assertion 
that  this  marria^  was  in  fraud  of  any  law  of  Missouri.  It  has 
been  held  by  this  court,  that  a  becj^ueet  of  property  by  a  master 
to  his  slave,  by  necessary  implication  entitles  the  slave  to  his 
freedom ;  because,  only  as  a  freeman  could  he  take  and  hold 
the  bequest  (Leerand  v.  Damall,  2  Pet  IL,  664.)  It  has 
idso  been  held,  that  when  a  master  goes  witii  his  slave  to 
reside  for  an  indefinite  period  in  a  State  where  slavery  is  not 
tolerated,  this  operates  as  an  act  of  manumission;  because  it  is 
sufficiently  expressive  of  the  consent  of  the  master  that  the 
slave  should  be  free.  (2  Marshall's  Ken.  R.,  470 ;  14  Martin's 
Louis.  B.,  401.) 

What,  then,  shall  we  say  of  the  consent  of  the  master,  that 
the  slave  may  contract  a  lawful,  marriage,  attended  with  all 
the  civil  rights  and  duties  which  belong  to  that  relation ;  that 
he  may  enter  into'  a  relation  which  none  but  a  free  man  can 
assume — a  relation  which  involves  not  only  the  rights  and 
duties  of  the'  slave,  but  those  of  the  other  party  to  the  contract, 
&nd  of  their  descendants  to  the  remotest  generation?  In  my 
iudffment,  there  can  be  no  more  effectual  abandonment  of  the 
legal  rights  of  a  master  over  his  slave,  than  by  the  consent 
of  the  master  that  the  slave  should  enter' into  a  contract  of 
marriage,  in  a  free  State,  attended  by  all  the  civil  rights  and 
obligations  which  belong  tx>  that  conaition. 

And  any  claim  by  Dr.  Emerson,  or  any  one  claiming  under 
him,  the  effect  of  which  is  to  deny  the  validity  of  this  marriage^ 
and  the  lawful  paterni^  of  the  children  born  from  it,  wherevi»i 
asserted,  is,  in  my  judlgment,  a  claim  inconsistent  with  ^ood 
faitii  and  sound  reason,  as  well  as  with  the  rules  of  international 
law.    And  I  go  further:  in  my  opinion,  a  law  of  the  State 
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of  Missonri,  which  should  thus  annul  a  marriage,  lawfullj 
contracted  by  these  parties  while  resident  in  Wisconsin,  not 
in  fraud  of  any  law  or  Missouri,  or  of  any  light  of  Dr.  Emerson, 
who  consentea  thereto,  would  be  a  law  impairing  the  obligation 
of  a  contract,  and  within  the. prohibition  of  the  Constitution 
of  the  United  States.    (Bee  4  Wheat.,  629,  696,  696.) 

To  avoid  misapprehension  on  this  important  and  difficult 
sul^ect,  I  will  state,  distinctly,  the  conclusions  at  which  I  have 
amved.    They  are : 

FksL  The-  rales  of  international  law  respecting  the  emanci- 
pation of  slaves,  by  the  rightful  operation  of  the  laws  of  another 
Dtate  or  country  upon  the  status  of  the  slave,  while  resident  in 
sach  foreign  State  or  country,  are  part  of  the  common  law  of 
Missouri,  and  have  not  been  abrogated  by  any  statute  law  of 
that  State. 

Second.  The  laws  of  the  United  States,  constitutionally  en- 
acted, which  operated  directly  on  and  changed  the  status  of  a 
slave  coming  into  the  Territory  of  Wisconsin  with  his  master, 
who  went  thither  to  reside  for  an  indefinite  lengtii  of  time,  in 
the  performance  of  his  duties  as  an  officer  of  the  United  States 
had  a  'rightful  operation  on  the  status  of  the  slave,  and  it  is  in 
conformilT  with  the  rules  of  international  law  that  this  change 
of  ^/^x^  shonld  be  recognised  everywhere. 

Third.  The  laws  of  the  Unitea  States,  in  operation  in  the 
Territory  of  Wisconsin  at  the  tinie  of  the  plaintiff's  residence 
there,  did  act  directiy  on  the  status  of  the  plaintiff,  and  change 
his  status  to  that  of  a  free  map. 

Fourth.  The  plaintiff  and  his  wife  were  capable  of  contract- 
ing, and,  with  the  consent  of  Dr.  Emerson,  did  contract  a 
marriage  in  that  Territory,  valid  under  its  laws;  .and  the  valid- 
ity of  this  marriage  cannot  be  ouestioned  in  Missouri,  save  by 
showing  that  it  was  in  fraud  of  the  laws  of  that  State,  or  'of 
some  right  derived  from  them ;  which  cannot  be  shown  in  this 
case,  because  the  master  consented  to  it. 

Fifth.  That  the  cbnsent  of  the  master  that  his  slave,  residing 
in  a  country  which  does  n6t  tolerate  slavery,  may  enter  into  a 
lawful  contract  of  marriage,  attended  with  the  civil  rie^hts  and 
duties  which  belong  to  that  condition,  is  an  effectual  act  of 
emancipation.  Ana  the  law  does  not  enable  Dr.  Emerson,  or 
any  one  claiming  under  him,  to  assert  a  title  to  the  married 
persons  astsUv^s,  and  thus  destroy  the  obligation  of  the  con- 
tract of  marriage,  and  bastai^dize  their  issue,  and  reduce  them 
to  slavery. 

But  it  is*  insisted  that  the  Supreme  Court  of  Missouri  has 
settled  this  case  by  its  decision  in  Scott  r.  Emerson,  ^15 
Missouri  Reports,  676;)  and  that  this  decision  is  in  conformity 
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the  weight  of  authority  elaewhere,  and  with  sound  piin- 
ciplea.  If  thQ  Supreme  Court  of  Ifiasouri  had  placed  its  de- 
dsion  on  the  ground  that  it  appear^  Dr.  Emerson  nev«r  became 
domiciled  in  tiie  Territoir,  and  so  its  laws  could  not  rightfidl j 
operate  on  him  and  his  elave^;  and  Ihe  facts  that  he  went  there 
to  reside  indefinitely,  as  an  officer  of  the  United  States,  and 
that  the  plaintiff*  was  lawfully  married  there,  with  J>r.  Emer- 
son's consent,  were  left  out  of  view,  the  decision  would  find 
support  in  other  cases,  and  I  might  not  be  prepared  to  deny 
its  correctness.  But  the  de^^ision  is  not  rested  on  this  ground. 
The  domicil  of  Dr.  Soierson  in  that  Territory  is  not-  <mestion* 
ed  in  that  decision ;  and  it  is  placed  on  a  broad  denial  of  the 
operation,  in  Missouri,  of  the  law  of  any  foreign  State  or  coun- 
tiy  ui>6n  the  status  of  a  slave,  going  with  his  mastejr  from  Mis- 
souri into  such  foreign  State  or  country,  even  though  thev  went 
thither  to  become,  and  actually  became,  permanent  inhabitants 
of  such  foreira  State  or  country,  the  laws  whereof  acted  direct- 
W  on  the  siaSis  of  the  slave,  and  changed  his  slatus  to  that  of  # 
freeman.  \ 

To  the  correctness  of  such  a  decision  I  cannot  assent  In  my 
Judgment,  the  opinion  of  the  minority  of  the  court  in  ihat  case 
is  in  conflict'witn  its  previous  decisions,  with  a  great  weight  of 
judicial  autiiority  in  other  slaveholdine  States,  and  wi<£  Am- 
oamental.  principles  of  private  intemationid  law.  Mr.  Chief 
Justice  Gamble,' in  his  assenting  opinion  in  that  case,  said: 

**I  regard  the  question  as  conclusively  settled  by  repeated 
a^udications  of  this  court;  and  if  I  doubted  or  denied  the  pro* 
pnetj  of  those  decisions,  I  would  not  feel  myself  any  more  at 
uber^  to  overtnrp  them,  than  I  would  any  other  senes  of  de- 
cisions by^which  the  law  upon  an^  other  question  had  been 
settled.  There  is  with  me  nothing  in  the  law  of  slavery  which 
distinguishes. it  fr^m  the  law  on  any  other  subject,  or  allows 
any  more  accommodatipn  to  the  temporary  excitements  which 
have  gathered  around  it  ♦♦♦***  gqt  in  the 
midst  of  all  such  excitement,  it  is  proper  that  the  judicial 
mind,  calm  and  self-balanced,  should  adhere  to  principles  es- 
tablished when  there  was  no  feeling  to  disturb  the  view  of  the 
legal  questions  uj^on  which  the  rights  of  parties  depend." 
.  ^^In  this  State,  it  has  been  recognised  from  the  beginning  of 
the  Government  as  a  correct  position  in  law,  that  we  master 
who  takes  his  slave  to  reside  in  a  State  or  Territoir  where  sla- 
veryis  prohibited,  thereby  emancipates  his  slave.  (Winn^y 
V*  Whitesides,  1  Mo^r,  478;  Le  Grange  v.  Chouteau,  2  Mo.,  20; 
Milley  9.  Smith,  lb.,  86;  Balph  i^.  Duncan,  8  Mo.,  194;  Julia 
«.  McEinney,  lb.,  270;  Nat  v.  Ruddle,  lb.;  400;  Rachel  r. 
"V^alker,  4  Mo.,  850;  Wilson  v.  Melvin,  592.) 
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Ghief  Justice  Gftmble  has  also  examined  the  decisioiiB  of  the 
eonrtfl  of  other  States  |n  which  slavery  is  established,  and  finds 
them  in  accordance  with  these  preceding  decisions  of  the  Su- 
preme Court  of  Missouri  to  which  he  refers. 

It  would  be  k  useless  parade  of  learning  for  me  to  go  over 
the  ground  which  he  has  so  fully  and  ablj  occupied. 

But  it  is  further  insisted  we  are  bound  to  follow  this  de- 
cision. I  do  not  think  so.  .In  this  case,  it  is  to  be  determined 
what  laws  of  the  United  States  were  in  operation  in  the  Terri- 
toiy  of  Wisconsin,  and  what  was  their  e£bct  on  the  siatuB  of 
the  plunti£  Could  the  plaintiff  contract  a  lawful  marriage 
there?    Does  any  law  of  the  State  of  Missouri  impair  the  obli- 

fation  of  that  contract  of  marriage,  destroy  his  rights  as  a  hus- 
and,  bastardize  the  issue  of  the  marriage,  and  rrauce  them  to 
a  state  of  slavery  7 

These  questions,  which  arise  exclusively  under  the  Consti- 
tution and  laws  of  the  United  States,  this  court,  under  the 
Constitution  and  laws  of  the  United  btates,  has  the  rightful 
authority  finally  to  decide.  And  if  we  look  bevond  these  ques- 
tions, we  come  to  the  consideration  whether  the  rules  of  inter- 
national law,  which  are  part  of  the  laws  of  Missouri  until  ^a- 
placed  by  some  statute  not  alleged  to  enst,  do  or  do  not  re<}uire 
the  status  of  the  plaintiff  as  fiix^  bjr  the  jaws  of  the  Territory 
of  Wisconsin,  to  oe  recognised  in  MliBsourL  Upon  such  a  ques- 
tion, not  depending  on  any  statute  or  local  usa^  but  on  prin- 
ciples of  universal  jurisprddence,  this  court  nas  repeatedly 
asserted  it  could  not  hola  itself  bound  by  the  decisions  of  State 
courts,  however  great  respect  might  be  felt  for  their  learning, 
ability,  and  impartiality.  fSee  Swift  v.  Tyson,^  16  Peters's  K., 
1;  Carpenter  v.  The  Providence  Ins.  Co.,Ib;2495;  Foxcroft  v. 
Mallet,  4  How.,  853 ;  Eowan  v.  Runnels,  6  How.,  134.) 

Some  reliance  has  been  placed  on  the  fact  that  the  decision 
in  the  Supreme  Court  of  Missouri  was  between  these  parties, 
and  the  eait  there  was  abandoned  to  obtain  another  trial  in  the 
courts  of  the  United  States. 

^  In  Homer  v.  Thrown,  (16  How.,  854,)  this  court  made  a.  de- 
cision upon  the  construction  of  a  devise  of  lands,  in  direct 
opposition  to  the  unanimous  opinion  of  the  Supreme  Court  of 
Massachusetts,  between^  the  same  parties,  respecting  the  same 
subject^matter-r-the  claimant  havmg  become"  nonsuit  in  the 
State  court,  in  order  tp  bring  his  action  in  the  Circuit  Court 
of  the  United  States.  I  did  not  sit  in  that  caae,  having  been 
of  counsel  for  one  of  the  parties  while  at  the  bar;  but,  on  ex- 
amining the  report  of  the  argument  of  the  counsel  for  the  plain- 
tiff in  error,  I  find  they  made  the  point,  that  this  court  ought 
to  give  effect  to  the  construction  put  upon  the  will  by  the  State 
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courts  to  the  end  that  rights  Tespectinff  lands  may  be  ffovemed 
trjr  one  law,  and  that  the  law  of  the  jpiaoe  where  the  uinds  aie 
situated';  that  they  referred  to  the  State  decision  of  the  case, 
reported  in  8  Onshmg,  890,  and  to  many  decisions  of  this  court 
Bat  this  coart  does*  not  seem  to  have  ooxifiidered  the  point  of 
snftcient  impoitaace  to  notice  it  in  tihieir  opinions.  In  Millar 
v.  Austin,  (18  How.,  218^  an  action  was  brought  by  the  endorsee 
of  a  written  promise.  The  question  was,  whether  it  was  nego- 
tiable under  a  statute  of  Ohio.  The  Supreme  Court  of  that 
State  having  decided  it  was  not  ne^tiable,  the  plaintiff  became 
nonsuit,  ana  brouffht  his  action  in  the  Circuit  Court  of  the 
United  States.  The  decision  of  the  Supreme  Court  of  the 
State,  reported  in  4  Yes.,  L.  J.,  527,  was  relied  on.  This  court 
unanimously  held  the  paper  to  be  negotiable.  « 

"When  the  decisions  of  the.  highest  court  of  a  State  are  directly 

in  conflict  with  each  other,  it  nas  been  repeatedly  held,  here, 

«that  the  last  decision  is  not  necessarily  to  be  taken  as  the  rule. 

(State  Bank  v.  Knoop,.16  How.,  869;  Pease  v.  Peck,  18  How., 

699.) 

'  To  these  considerations  I  desire  to  add,  that  it  was  not  made 
known  to  the  Supreme  Court  of  Missouri,  so  fiur  as  appears, 
tiiat  the  plaintiff  was  married  in  "Wisconsin  with  the  consent 
of  Dr.  Emerson,  and  it  is  not  made  khown  to  us  that  Dr.  Urn- 
erson  wad  a  dtizen  of  Missouri,  a  fitct  to  whi6h  that  court 
seem  to  haye  attached  much  importance. 

Sitting  here  to  administer  the  law  between  these  parties,  I  do 
not  feel  at  liberty  to  surrender  mv  own  convictions  of  what  the 
Uw  requires,  to  the  authority  of  the  decision  in  15  Missouri 
Beports.  . 

'  I  have  thus  teat  assumed,  merelv  for  the  purpose  of  the  argu* 
nkent,  that  the  taws  of  the  TJnited  States,  respecting  slavery  in 
this  Territory,  were  constitutionally  enacted  by  Conerelto.  It 
remains  to  inquire  whether  they  are  constitutiQual  ana  binding 
laws. 

In  th0  Mrjrament  of  this  part  of  the  case  at  bar,  it  was  justly 
considered  by  al^  the  counsel  to  be  necessary  to  ascertain  the 
source- of  the  power  of  Ooneress  oveif  the  territory  belonging 
to  the  United  States.  ITntif  this  is  ascertained,  it  is  not  pos- 
sible to  determine  the  extent  of  that  power.  On  the  one  side 
it  was  maintaiiied  that  the  Constitution  contains  no  express 

Sant  of  power  to  organize  and  govern  what  is  now  known  to 
e  laws  of  the  TJnited  States  as  a  Territory.  That  whatever 
power  of  this  V  kind  eipsts,  is  derived  by  implication  from  the 
c^acit^  of  the  TJnited  States  to  hold  and  acqtlireterritory  out 
ofxhe  limits  of  any  Stato^and  the  necessity  for  its  having  somet 
govemmtot 
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On  tiie  other  side,  it  was  insisted  that  the  Constitution  has 
not  fidled  to  make  an  express  provirion  for  this  end,  and  that 
it  is  fonnd  in  the  third  section  of  the  fourth  article  of  the 
Oonstitation. 

To  determine  which  of  these  is  the  correct  view,  it  is  needful 
to  advert  to  some  fisu^ts  inspecting  this  subject,  wluch  existed 
when  the  Constitution  was  framed  and  adopted.  It  will  be 
found  that  these  facts  not  only  shed  much  light  on  the  question, 
whether  the  framers  of  the  Constitution  omitted  to  make  a 
provision  concerning  the  power  of  Couflress  to  organize  and 
govern  Territories,  but  they  will  also  aid  in  thlB  construction 
of  any  provision  which  may  have  been  made  respecting  this 
subject. 

Under  the  Confederation,  the  unsettled  territory  within  the 
limits  of  the  United  States  had  been  a  subject  of  dieep  interest. 
Some  of  the  States  insisted  that  these  lands  were  within  their 
chartered  boundaries,  and  that  they  had  succeeded  to  the  title 
of  the  Crown  to  the  soil.  On  the  other  hand,  it  was  argued 
that  the  vacant  lands  had  been  acquired  by  the  United  States, 
by  the  war  carried  on  by  them  unaer  a  common  Gk>vemment 
and  for  the  common  interest. 

This  dispute  was  farther  complicated  by  unsettled  questions 
of  boundarv  among  several  States.  It  not  only  delayed  the 
accession  of  Maryland  to  the  Confederation,  but  at  one  time 
seriously  threatened  its  existence.  (6  Jour,  of  Qong.,  208, 442.) 
Under  the  pressure  of  these  circumstances,  Congress  earnestly 
recommended  to  the  several  States  a  cession  of  their  claims  and 
rights  to 'the  United  States.  (5  7our.  of  Cong.,  442.)  And 
before  the  Constitution  was  £ramed,  it  had  been  begun.  That 
by  New  York  had  been  made  on  the  1st  day  of  I^rch,  1781; 
that  of  Virginia  on  the  1st  day  of  March,  1784 ;  that  of  Mas- 
sachusetts on  the  19th  day  of  April,  1785 ;  that  of  Connecticut 
on  the  14th  day  of  September,  1786 ;  that  of  South  Carolina 
on  the  8th  day  of  August,  1787,  while  the  Convention  for 
fhiming  the  Constitution  was  in  session. 

It  is  very  material  to  observe,  in  this  connection,  that  each 
of  these  acts  cedes,  in  terms,  to  the  United  States,  as  well  the 
jurisdiction  as  the  soil. 

:  It  is  also  equally  important  to  note  that,  when  the  Constitu- 
tion was  framed  and  adopted,  this  plan  of  vesting  in  the  United 
States^  for  the  commpn  good,  the  great  tracts  of  ungranted 
lands  claimed  by  the  several  States,  in  which  so  deep  an  in- 
terest-was felt,  was  jret  incomplete.  It  remained  for  North 
Carolina  and  Georgia  to  cede  their  extensive  and  valuable 
claimis.  These  were  made,  bv  Iforth  Carolina  on  the  25th  dav 
of  February,  1790,  and  by  Gleorgia  on  the  24th  day  of  April, 


606  SUFBBiCB  COUBT. 

lb.  JufiMi  CNmni.]  Jhwi  SmU  t.  Sm^wi, 


1802.  The  tenns  of  these  lasi^mentioiied  cessioiiB  will  here- 
after he  noticed  in  another  oonnection ;  hut  I  oheenre  here  that 
eftch  of  them  distinctly  shows,  upon  its  £bmQi  that  they  were 
pot  only  iin  execution  of  the  general  plan  proposed  dy  the 
Oonffress  of  the  Confederation,  bat  of  a  fermed  purpose  of  each 
of  these  States,  existing  when  the .  assent  of  uieir  respective 
people  was  given  to  the  Constitution  of  t^e  ITnited  States. 

It  appears,  then,  that  when  the  Federal  Constitution'  was 
frameo,  and  presented  to  the  people  of  the  several  States  for 
their  consideration,  the  unsettled  torritoiv  was  viewed  as  justly 
applicable  to  the  cchnmon  benefit,  so  mr  as  it  then  had  or 
might  attain  thereafter  a  pecnniaiy  value;  and  so  &r  as  it  mi^ht 
become  the  seat  of  new  States,  to  be  admitted  into  the  Union 
upon  an  equal  footing  with  the  original  States,  And  idso  that 
the^  relations  of  the  U nited  States  to  that  unsettled  territory 
were  of  diflTerent  kinds.    The  tities  of  the  States  of  New  Yor]^ 


Virginia,  Maasachuisetts,  Connecticut,  and  South  Carolina,  as 
weli  of  soil  as  of  jorisdiction,  had  been  transferred  ta  the 
United  States.  Nortli  Carolina  and  GFeorgia  had  not  actuiJlf 
made  tntnsfers,  but  a  c6nfident  expectation,  founded  on  their 
appreciation  of  the  justice  of  the  general  claim,  and  fully  justi* 
fiea  by  the  results,  was  enfertained,  that  these  cessions  would 
be  made.  The  ordinance  of  1787  had  made'  provision  for  the 
.1;^mporaiT.  government  of  so  much  of  the  territory  actually 
ceded  as  lay  northwest  of  the  river  Ohio. 
.  But  it  must  have  been  apparent,  both  to  the  framers  of  the 
Constitution  and  the  people,  of  the  several  States  who  were 
to  act  upon  it,  that  the  Government  thus  provided  for  could 
not  continue,  unless  the  Constitution  should  confer  on  the 
United  States  the  necessary  powers  td  continue  it  That  tem-* 
porary  Government,  under  the  ordinance,  was  to  consist  of 
certain  officers,  to  be  appointed  b}r  and  responsible  to  the 
Congress  of  the  Confederation;  their  powers  .had  been  con- 
ferred and  defined  by  the  onKnance.  So  fitr  as  it  provided  for 
the  temporary  government  x>f  the  Territory,  it  was  an  ordinary 
act  of  legislaition,  deriving  its  force  from^  tne  legislative  power 
of  Congress,  and  dependmg  for  its  vitality  upon  the  continu- 
i&nce  of  llij^t  legislative  power.  But  the  omcers  to  be  A{!point- 
ed  for  the  Northwestern  Territory,  after  the  adoption  of  the 
Constitution,  must  n^oessarilv  be  officers  of  the  United  States 
and  not  of  the  Congress  of  the  Confederation;  appointed  and 
commissioned  bv  the  P^^esident  and  exercising  powers  derived 
ftom  tiie  Unfted  Stetes  under  the  Constitution.. 
'  Such  was  tiie  relatif>n  between  the  United  Stotes  and  the 
Hbrthwestem  Territoryi  which  all  reflecting  men  must  have 
foreseen  would  exists  when  the  Gbvejmmelit  created  by  the 


DECEMBER  IXBM,  1866.  60T 

Dni  Btutt  T.  Sm^nri.  [lb.  Jotim  Onqik 

■  • 

Oonstitution  sboold  aupersede  that  of  the  Ck)nfidderation.  That 
if  the  new  Gtovenunent  shoald  be  without  power  to  «ovein 
this  Territory,  it  could  not  appoint  and  oommisdon  (dlcerBy 
and  send  them  into  the  Territory,  to  exercise  there  legislative, 
judicial,  and  executive  power;  and  that  this  Territory,  which 
was  even  then  foreseen  to  be  so  important,  both  poUticaUy  and 
financially,  to  all  the  existing  States,  must  be  left  not  only 
without  ue  control  of  the  Gmeral  Government,  in  respect  to 
its  future  political  relations  to  the  rest  of  the  States,  but  abso* 
lutely  without  any  Gk>vemment,  save  what  its  inhabitants,  act* 
ing  m  their  primary  capacity,  might  from  time  to  time  create 
for  themselves. 

But  this  Korthwestem  Territory  was  not  the  only  territory, 
the  soil  and  jurisdiction  whereof  were  then  uiiiderstood  to  have 
been  ceded  to  the  United  States.  The  cession  by  South  Caro- 
lina, made  in  August^  1787,  was  of  ^^  all  the  territory  included 
within  the  river  Mississippi^  and  a  line  beginning  at  that  part 
of  the  said  river  which  is  mtersected  by  the  southern  bounoary 
of  North  Carolina,  and  continuing  along  the  swd- boundarv 
Une  until  it  intersef^  the  ridge  or  chain  of  mountains  whicn 
divides  the  Eastern  from  the  western  waters;  then  to  be  con- 
tinued alons;  the  top  of  the  said  ridge  of  mountains,  until  it 
intersects  a  Tine  to  be  drawn  due  west  from  the  head  of  the 
southern  branch  of  the  Tugaloo  river,,  to  the  said  mountains; 
and  thence  to  run  a  due  west  course  to  the  river  Mississippi." 

It  is  trae  that  bv  subsequent  explorations  it  was  ascertained 
that  tiie  source  of  the  Tngajoo  river,  upon  which  the  titie  of 
South  Carolina  depended,  was  so  fiEur  to  the  northward,  that 
the  transfer  conveyed  only  a  narrow  slip  of  land,  about  twelve 
miles  wide,  lying  on  the  top  of  the  riage  of  mountains,  and 
extending  from  the  northern  boundary  of  Georgia  to  the 
southern  Doundary  of  f[orth  Carolina,  ibut  this  was  a  discov- 
^  made  long  after,  the  cession,  and  there  can  be  no  doubt 
that  the  State  of  South  Carolina^  in  •  making  the  cession,  and 
the  Congress  in  accepting  it,  viewed  it  as  a  transfer  to 'the 
TTnited  States  of  the  soil  and  jurisdiction  of  an  extensive  and 
important  part  of  the  unsettled  territory  ceded  by  the  Crown 
of  Great  Britain  by  the  treaty  of  peace,  though  its  quantity  or 
extent  then  remained  to  be  ascertained.* 

It  must  be  remembered  also,  as  has  been  already  stated,  that 
not  only  was  there  a  confident  expectation  entertained  by  the 

*Nf^  h^  Mr,  Juitiei  Curti$,  This  ftaiement  th*t  muu  terrltoiy  did  ftctaaU^  pMi 
by  this  ceifion,  if  taken  fW>ra  the  opinion  of  the  court,  delirered  by  ICr.  Juitlo^ 
Wayne,  in  the  oaae  of  Howard  v.  Ingenoll,  reported  in  13  How.,  405.  It  if  an  ob- 
scure matter,  and,  en  lome  eiaminauon  of  it  I  have  been  led  to  donbt  whether  any 


territory  actually  passed  by  this  cession.    Bat  as  the  flict  is  not  important  to  the 
ail^ament,  I  hare  not  tiiought  it  necessary  flirther  to  investigate  it. 
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other  States,  that  North  Oarolina  and  Qeoip^  would  complete 
tiie  plan  already  so  ftr  ezecnted  by  New  l^ork,  Yirginia,  Mas- 
sachusettSy  Connecticut,  and  Sonth  Carolina,  but  that  the  opin- 
ion was  in  no  small  degree  prevalent,  that  the  just  title  to  this 
**back  country,"  as  it  was  termed,  had  vested  in  the  TTnited 
States  bv  the  treaty  of  peace,  and  could  not  rightfully  be 
claimed  by  any  individual  State* 

There  is  another  consideration  applicable  to  this  part  of  the 
subiect,  and  entitled,  in  my  judgment,  to  great  weieht. 

The  Congress  of  tlie  Confederation  had  assumea  the  power 
not  only  to  dispose  of  the  lands  ceded,  but  to  institute  Govern- 
ments and  make  laws  for  their  inhabitants.  In  other  words, 
they  had  proceeded  to  act  under  the  cession,  which,  as  we  have 
seen,  was  as  well  of  the  jurisdiction  as  of  the  soil.  This  ordi- 
nance was  passed  on  the  18th  of  July,  1787.  The  Convention 
for  framing  the  Constitution  was  then  in  session  at  Philadel- 
phia. The  proof  is  direct  and  decisive,  that  it  was  known  to 
the  Convention.*  It  is  e(][ually  clear  that  it  was  admitted  and 
understood  not  to  be  within  the  legitimate  powers  of  the  Con- 
federation to  pass  this  ordinance.  (JeiFerson's  Works,  vol.  9, 
pp.  251,  276;  Federalist,  Nos.  88,  48.) 

The  importance  of  conferring  on  the  new  Gk>vemment  regu- 
lar powers  commensurate  with  the  objects  to  be  attained,  and 
tiius  avoiding  the  alternative  of  a  failure  to  execute  the  trust 
assumed  by  the  acceptance  of  the  cessions  made  and  eroected, 
or  its  execution  by  usurpation,  could  scarcely  fidl  to  be  per- 
ceived. That  it  was  in  fact  perceived,  is  dearl^r  shown  by  ihe 
Federalist,  fNo.  88,)  where  tnis  very  argument  is  made  use  of 
in  commenaation  of  the  Constitution. 

Seeping  these  facts  in  view,  it  may  confidentiy  be  asserted 
that  there  is  very  strong  reason  to  believe,  before  we  examine 
the  Constitution  itself,  tnat  tiie  necessity  for  a  competent  grant 
of  power  to  hold,  dispose  o^  and  govern  territory,  ceded  and 
expected  to  be  ceded,  could  not  have  escaped  the  attention  of 
tiiose  who  framed  or  adopted  the  Constitution ;  and  that  if  it 
did  not  escape  their  attention,  it  could  not  &il  to  be  adequate- 
ly provided  for. 

Any  other  conclusion  would  involve  the  assumption  that  a 
.  subject  of  tiie  gravest  national  concern,  respecting  which  the 
small  States  felt  so  much  jealousy  that  it  had  been  almost  an 
insurmountable  obstacle  to  the  formation  of  the  Confederation, 
and  as  to  which  all  the  States  had  deep  pecuniary  and  political 
interests,  and  which  had  been  so  recentiy  and  constantly  agitar 

*  It  WM  pnblUl^ed  in  i^  newBpapor  at  Philitdelphia,  in  Haj,  and  a  copj  of  it  was 
sent  b/  iL  M.  Lee  to  Gen.  Waehlngton,  on  the  15th  of  Julj.  (See  p.  861,  Cor,  of 
Am.  Ber.,  toL  4,  and  Writings  of  Washington,  toL  9,  p.  174.) 
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ted,  was  nevertheless  overlooked;  or  that  suoh  a  subject  was 
not  overlooked,  but  designedly  1^  unprovided  for,  tnough  it 
was  manifestly  a  subject  of  common  concern,  which  belon^^ed 
to  the  GBjre  <tf  the  General  Government,  and  adequate  provision 
for  which  could  not  &il  to  be  deemed  necessary  and  proper. 

The  admiuion  of  new  States,  to  be  framed  out  of  uie  ceded 
territory,  early '  attracted  the  attention  of  the  Convention. 
Among  the  resolutions  introduced  by  Mr.  Bandolph,  on  the 
29th  of  May,  was  one  on  this  subject,  (Bes.  No.  10,  6  Elliot, 
128,)  which,  having  been  affirmed  in  Oommittee  of  the  Whole, 
on  me  5^  of  June,  (6  Elliot,  156,)  and  reported  to  theOonven* 
tion  on  the  18th  of  June,  (6  Elliot,  190,)  was  referred  to  tiie 
Oommittee  of  Detul,  to  prepare  the  Constitution,  on  the  26th 
of  July,  (5  Elliot,  876.)  This  committee  reported  an  article 
for  the  aomission  of  new  States  '^lawfhlly  constituted  or  estab> 
liBhed."  Nothing  was  said  concerning  the  foWkr  of  Coneress 
to  prepare  or  form  such  States.  This  omission  struck  Mr.  SCad- 
ison.  whOj  on  the  18th  of  August,  (5  Elliot,  489,)  moved  for 
the  msertion  of  -power  to  dispose  of  the  unappropriated  lands' 
of  the  United  States,  and  to  institute  temporary  Gk>vermnentB 
for  new  States  arising  therein.^ 

On  the  29th  of  August,  (5  Elliot,  492,)  the  report  of  the 
committee  was  taken  up,  and  after  debate,  which  exhibited 
j^reat  diversity  of  views  concerning  the  proper  mode  of  pro- 
viding for  the  subject,  arising  out  of  the  supposed  diversitv  of 
interests  of  the  large  and  small  States,  and  between  tnose 
which  had  and  those  which  had  not  unsettled  territory,  but  no 
difference  of  opinion  respecting  the  propriety  and  necessily  of 
some  adequate  provision  for  uie  suDJect,  Gouverneur  Moids 
moved  the  clause  as  it  stands  in  the  Constitution.  This  met 
with  general  approbation,  and  was  at  once  adopted.  The  whole 
section  is  as  follows : 

i^New  States'  may  be  admitted  by  the  Congress  into  this 
Union;  but  no  new  State  shall  be  formed  or  erected  within  the 
jurisdiction  of  any  other  State,  nor  any  Statd.be  formed  by  the 
junction  of  two  or  more  States,  or  jparts  of  States,  wiUiout  the 
consent  of  the  Legislatures  of  the  otates  concerned,  as  well  as 
of  Congress. 

<<The  Congress  shall  have  power  to  dispose  of  and  make  all 
needful  rules  and  regulations  respecting  me  territory  or  other 
property  belonging  to  the  Unitea  States ;  and  nothing  i^  this; 
Constitution  shall  oe  so  construed  as  to  prejudice  any  claims^ 
of  the  United  States  or  any  particular  Stat^.'* 

That  Congress  has  some  pow^r  to  institute  temporary  Gk>r* 
emments  over  the  territory,  I  believe  all  agree;  and,  if  it  b^ 
admitted  that  the  necessity  of  some  power  to  govern  the  tern* 
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toiy  of  the  United  States  could  not  and  did  not  escape  the  at- 
tention of  the  Convention  and  the  people,  and  that  ue  neces- 
sity is  90  greaty  that^  in  the  absence  of  anv  express  grant,  it  is 
strong  enough  to  raise  an  implication  of  the  existence  of  that 
power,  it  would  seem  to  follow  that  it  is  also  strong  enough  to 
afford  material  aid  in  construing  an  express  grant  of  power  re- 
specting that  territory ;  and  that  they  who  maintain  the  enst- 
ence  orthe  power,  without  finding  any  words  at  all  in  which 
it  is  conveyed,  should  be  willing  to  receive  a  reasonable  inteN 
pretalion  of  langua^  of  the  Oon)stitution,  manifestly  intended 
to  relate  to  the  terntory,  and  to  convey  to  Congress  some  au- 
thority concerning  it. 

It  would  seem,  also,  that  when  we  find  the  subject-matter  of 
the^  growtiii  and  tbrmation  and  admission  of  new  States,  and 
the  msposal  of  the  territory  for  these  ends,  were  under  consid- 
eration, ahd  that  some  provision  therefor  was  expressly  made, 
it  is  improbable  that  it  would  be,,  in  its  terms,  a  grossly  inad- 
equate provision ;  and  that  an  indispensably  necessary  power 
to  institute  temporary  Governments,  and  to  le^slate  for  the 
inhabitants  of  the  territory,  was  passed  silently  oy,  and  left  to 
be  deduced  from  the  necessity  of  the  case. 

In  the'  argument  at  the  bar,  ^at  attention  has  been  paid  to 
the  meaning  of  the  word  *^  temtoiv/' 

Ordinarily,  when  the  territory  of  a  soveroign  power  is  spoken 
o^  it  rofers  to  that  tract  of  country  which  is  under  the  politicssl 
jurisdistion  of  that  sovereign  power.  Thus  Chief  Justice  Mar- 
shall (in  United  States  v.  Bevans,  8  Wheat,  886)  says:  ''What 
then,  is  the  extent  of  jurisdiction  which  a  State  possesses? 
We  answer,  without  hesitation,  the  jurisdiction  of  a  State  is 
coextensive  ydth  its  territory."  Examples  might  easily  be 
multiplied  of  this  use  of  the  word,  but  they  are  unnecessaiy, 
because  it  is  familiar.  But  the  word  "territory"  is  not  used 
in  this  broad  and  general  sense  in  this  clause  of  the  Consti- 
tution. 

At  the  time  of  the  adoption  of  the  Constitution,  the  United 
States  held  a  gi:eat  tract  of  country  northwest  of  the  Ohia; 
another  tract,  tiien  of  unknown  extent,  ceded  by  South  Caro- 
lina; and  a.  confident  expectation  was  then  entertained,  and 
afterwards  realized,  that  they  then  were  or  would  become  the 
owners  of  other  great  tracts,  claimed  by  North  Carolina  and 
Georgia.  These  ceded  tracts  lay  within  the  limits  of  the  Uni- 
ted States,  and  out  of  the  limits  of  any  particular  State ;  and 
the  cessions  embraced  the  civil  and  political  jurisdiction,  and 
so  much  of  the  soil  as  had  not  previously  been  granted  to  in- 
dividuals. 

These  words,  "territory  belong^g  to  the  United  States^'^ 
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were  not  used  in  the  ConiBtitation-  to  describe  an  abstraction, 
but  to  identifjT  and  apply  to  these  actoal  subjects  matter  then 
existing  and  belong^g  to  the  United  States,  and  other  similar 
subjects  which  might  afterwards  be  acquired;  and  tiiis  beinff' 
io,  all  the  essential  qualities  and  incidents  attending  sucn 
actual  subjects  are  embraced  within  the  words  ^*  territory 
belon^ng  to  the  United  States,"  as  fuUr  as  if  each  of  those 
essential  qualities  and  inddents  had  been  spedficaUy  de- 
scribed. 

I  say,  the  essential  qualities  and  incidents.  But  in  deter- 
mining what  were  the  essential  qualities  and  incidents  of  the 
subject  with  which  tliey  were  dealing,  we  must  take  into  con* 
sideration  not  only  all  the  particular  &ctB  which  were  imnie-' 
diately  before  them,  but  the  great  consideration,  ever  present 
to  tiie  minds  of  those  who  fiamed  and  adopted  the  Oonstitu* 
tion,  that  they  were  making,  a  frame  of  government  for  tiie 
people  of  the  United  States  and  their  posterity,  under  which 
they  hoped  the  United  States  might  be^  what  tiiey  have  now 
become,  a  great  and  powerful  nation,  possessing  the  power  to 
make  war  and  to  ^conclude  treaties,  and  thus  to  acquire  terri- 
tonr.  (See  Cerr6  v.  Pitot^  6  Cr.,  886;  Am.  Ins.  Go.  v.  Canter, 
1  ret.,  642.^  With  these  in  view,  I  tutn  to  examine  the  clause 
of  the  article  now  in  question. 

It  is  said  this  provision  has  no  application  to  any  territory 
save  that  then  belonging  to  the  United  States.  I  have  already 
shown  that,  when  the  Uonstitution  was  fiamed,  a  confident 
expectation  was  entertained^  which  was  speedily  realized,  that 
North  Carolina  and  Gtoorgia  would  cede  their  claims  to  that 
great  territory  which  lay  west  of  those  States.  No  doubt  has 
been  suggested  that  the  first  clause  of  this  same  article,  which 
enabled  Congress  to  admit  new  States,  refers  to  and  indjades 
new  States  to  be  formed  out  of  this  territory,  expected  to  be 
tiiereafter  ceded  by  Nortii  Carolina  and  Qeorgia,  as  well  as 
new  States  to  be  formed  out  of  territory  nortixwest  of  the  Ohio, 
which  then  had  been  ceded  by  Virginia.  It  must  have  becL 
seen,  therefore,  that  the  same  necessity  wotdd  exist  for  au'ao* 
thority^  to  dispose  of  and  make  all  needful  regulations  respect- 
ing this  temtory,  when  ceded,  as  existed  for  a  like  aulliority 
respecting  territory  which  had  been  ceded. 

.  No  reason  has  been  suggested  why  any  reluctance  should 
haye  been  felt,  by  the  framers  of  the  Constitution,  to  apply 
this  provision  to  all  the  territory  which  might  belong  to  the 
United  States,  or  why  any  distinction  should  have  been  made, 
founded  on  the  acciaental  circumstance  of  the  dates  of  the  ces- 
sions ;  a  circumstance  in  no  way  material  as  respects  the  neces-> 
sity  for  rules  and  regulations,  or  the  propriety  of  conferring 
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on  the  Oonmsa  Dower  to  make  them.  And  if  we  look  at  th6 
oonne  of  the  debates  in  the  Convention  on  tiiis  article,  we 
shall  find  that  the  then  nnoeded  lands,  so  &r  from  .having 
been  left  out  of  view  in  adopting  this  article,  constituted,  in 
the  nCiinds  of  members,  a  subject  of  even  parainonnt  imporiP 
ance. 

Again,  in  what  an  eztraordinaiy  poeition  would  the  limita- 
tion of  this  clause  to  territory  then  oelonging  to  the  United 
States,  place  the  territory  which  lay  within,  the  chartered  limits 
of  North  Carolina  and  Geoigia.  The  titie  to  that  territory 
was  then  daimed  by  those  States,  and  by  the  United  States; 
their  respective  claims  are  purposely  left  unsettied  by  the  ex- 
press words  of  tiiis  clause ;  and  when  cessioniB  were  made  bv 
those  States,  they  were  merely  of  their  claims  to  this  tern* 
tory,  the  United  States  neither  admitting  nor  denving  the 
vahdity  of  those  claims ;  so  that  it  was  impossible  tnen,  and 
has  ever  since  remuned  impossible,  to  know  whether  this  ter- 
ritory did  or  did  not  then  belong  to  the  United  States;  and, 
consequentiy,  to  know  whether  it  was  within  or  without  the 
authority  conferred  by  this  Aause,  to  dispose  of  and  make 
rules  and  regulations  respecting  the  territorv  of  the  United 
States.  This  attributes  to  the  eminent  men  wno  acted  on  this 
subject  a  want  of  ability  and  forecast,  or  a  want  of  attention  to 
the  known  £etcts  upon  which  they  Were  acting,  in  which  I  can- 
not  concur. 

There  is  not,  in  my  judgment,  an^in^  in  the  langui^ 
the  history,  or  iiie  subject-matter  of  tms  article,  which  restricts 
its  operation  to  territory  owned  by  the  United  States  when  the 
Constitution  was  adopted. 

But  it  is  also  insisted  that  provisions  of  the  Constitution  re- 
specting territory  belonging  to  the  United  States  do  not  &pply 
to  territory  acquired  by  treaty  from  a  foreign  nation.  Tnis 
objection  must  rest  upon  the  position  that  the  Constitution  did 
not  autiiorize  the  Federal  Government  to  acquire  foreign  terri- 
tory, and  consequentiy  has  made  no  provision  fi>r  its  govern- 
ment when  acquired ;  or,  that  though  tne  acquisition  of  foreign 
territory  was  contemplated  by  the  Constitution^  its  provisions 
conceminff  the  admission  of  new  States,  and  the  maKing  of  all 
needful  rules  and  regulations  respecting  territory  belonging  to 
the  United  States,  were  not  designed  to  be  apphcable  to  terri- 
tory acquired  .from  foreign  nations. 

It  is  undoubtedlv  true,  that  at  the  date  of  the  taieaty  of  ISOS, 
between  the  Unitea  States  and  France,  for  the  cession  of  Louia* 
iaiUL  it  was  made  a  question,  whether  the  Constitution  had 
oonfen^  on  the  executive  department  of  the  Government  of 
the  United  States  power  to  acquire  foreign  territory  by  a  treaty. 


DEOEMBEB  TEBM,  1866.  618 

DndSeottr.Sm^lmL  [lb.  Jumoi  Chnmi. 


There  is  eTidence  that  veiy  grave  doahtoj/^^^g'.then  enters 
tained  conoemine  the  existence  of  this  po w<^.  ^^ttittat  iSiere 
was  then  a  settled  opinion  in  the  executive  am  legislative 
branches  of  the  Gk>vemment9  that  this  power  did  not  exists 
cannot  be  admitted,  without  at  the  same  tmie  imputing  to  those 
who  negotiated  and  ratified  the  treaty,  and  passed  the  laws 
necessary  /to  carry  it  into  execution,  a  deliberate  and  known 
violation  of  their  oaths  to  support  the  Constitution ;  and  what> 
ever  doubts  may  then  have  existed,  the  question  must  now  be 
taken  to  have  l>een  settied*  Four  distinct  acquisitions  of  for> 
eign  territory  have  been  made  by  as  many  dmerent  treaties, 
under  as  many  different  Admiiiistrations.  Six  States,  formed 
on  such  territory,  are  now  in  the  Union.  Every  branch  of  i^ 
Government,  during  a  period  of  more  than  fiibr  ^ears^  has 
participated  in  these  transactions.  To  question  tneir  vahdity 
now,  is  vain.  As  was  said  by  Mr.  Chief  Justice  Marshidl,  in 
the  American  Insurance  Company  v.  Canter,  (1  Peters,  642,) 
''the  Constitution  confers  absolutely  on  the  Government  of  the 
Union  the  powers  of  making  war  and  of  making  treaties ;  con- 
sequently, that  Government  possesses  the  power  of  acquiring 
territory,  either  by  conquest  or  treaty."  (See  Oerr6  v.  Pitot^ 
6  Cr.,  836.)  And  I  add,  it  also  possesses  the  power  of  goverp* 
ing  it,  when  acquired,  not  b^  resorting  to  supposititious  powers, 
nowhere  found  described  m  the  Constitution,  but  expressly 
granted  in  the  authority  to  make  a)l  needful  rules  and  regula- 
tions respecting  the  territoir  of  the  United  States. 

There  was  to  be  established  by  the  Constitution  a  frame  of 

Svernment,  under  which  the  people  of  the  United  States  and 
eir  posterity  were  to  continue  indefinitely.  Tq  take  one  of 
its  provisions,  the  language  of  which  is  broad  enough  to  extend 
throughout  the  existence  of  the  Government,  and  embrace  all 
territory  belonging  to  the  United  States  throughout  all  time, 
and  the  purposes  and  objects  of  which  apply  to  all  territory  of 
the  United  States,  and  narrow  it  down  to  territory  belon^g 
to  the  United  States  when  the  Constitution  was  framed,  wnile 
at  the  same  time  it  is  admitted  that  the  Constitution  contem- 
plated and  authorized  the  acquisition,  from  time  to  time,  of 
other  and  foreign  territory,  seems  to  me  to  be  an  interpretation 
as  inconsistent  with  the  nature  and  purposes  of  the  instrument, 
as  it  is  with  its  language,  and  I  can  have  no  hesitation  in  re*, 
jecting  it 

I  construe  this  clause,  therefore,  as  if  it  had.  read,  Congress 
shall  have  power  to  make  all  needful  rules  and  rje^^lations  re- 
specting those  tracts  of  country,  out  of  the  limits  of  the  several 
ptates,  which  the  United  States  have  acquired,  or  may  here- 
after acquire,  by  cessions,  as  well  of  the  jurisdiction  as  of  the 
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iK>il,  BO  fiur  as  the  soil  may  be  the  properly  of  tiie  party  making 
the  cessioD,  at  the  time  of  making  it. 

It  has  been  urged  that  the  words  ^^roIeB  and  regolationa" 
are  not  appropriate  terms  in  which  to  conyej  aathority  to  make 
laws  for  me  government  of  the  territory. 

But  it  m]ii8t  be  remembered  that  this  is  a  grant  of  power  to 
the  Congress — that  it  is  therefore  necessarily  a  grant  of  j>ower 
to  legis&te— ^md,  certainly,  rules  and  regulations  respecting  a 
p4ffticular  subject,  made  by  the  l^ffislatlye  power  of  a  country, 
can  be  nothing  but  laws.  Nor  do  the  jmrticular  terms  em- 
plo^edy  in  my  judgment^  tend  in  any  deg^  to  restrict  this 
legislative  power.  Power  granted  to  a  Legislature  to  make  ifl 
needful  rules  and  regulations  respecting  the  territoiy,  is  a 
power  to  pass  all  nee^nl  laws  respecting  it» 

The  word  r^ulate,  or  regulation,  is  several  times  used  in  the 
Oonstitution.  it  is  used  in  the  fourth  section  of  the  first  article 
to  describe  0iose  laws  of  the  States  which  prescribe  the  times, 
places,  and  manner,  of  choosine  Senators  and  Bepresentativee; 
111  the  second  section* of  the  fourth  article,  to  desi^ato  tiie 
legislative  action  of  a  State  on  the  subject  of  fugitives  from 
service,  having  a  very  close  relation  to  the  matter  of  our  present 
inquiry;  in  the  second  section  of  the  third  article,  to  empower 
Congress  to  fix  the  extent  of  the  appellate  jurisdiction  of  this 
court;  and,  finally,  in  the  eighth  section  of  the  first  article  are 
the  words,  *' Congress  shall  luive  power  to  reeulatecommerce." 

It  is  unnecessary  to  describe  uie  body  of  le^lation  which 
has  been  enacted  under  this  grant  of  power;  ito  variety  and 
distent  are  well  known.  But  it  may  be  mentioned,  in  passing, 
that  under  this  power  to  reflate  commerce.  Congress  has 
.enacted  a  great  system  of  municipal  laws,  and  extended  it  over 
the  vessels  and  crews  of  the  United  States  on  the  high  seas 
and  in  foreign  ports^  and  even  over  citizens  of  the  United 
Stetes  resident  in  China;  and  has  estoblished  judicatures,  with 
power  to  infiict  even  capital  punishment  within  that  country. 

Il^  then,  this  clause  does  contein  a  power  to  legislaie 
refimectiuj;  the  territory,  what  are  the  limits  of  that  power! 
'  To  this  I  answer,  that,  in  common  with  all  the  other 
legislative  powers  of  Congress,  it  finds  limits  in  the  express 
prohibitions  on  Congress  not  to  do  certain  things;  that,  in  the 
exercise  of  the  leffiuative  power.  Congress  cannot  pass  an  ex 
post  facto  law  or  Dill  of  attiainder;  and  so  in  respect  to  each 
of  the  otiier  prohibitions  contained  in  the  Constitution. 
'  Besides  tms,  the  rules  and  reflations  must  be  needfuL 
But  undoubteoly  the  question  whether  a  particular  rule  or 
regulation  be  needful^  must  be  finally  determined  by  Con j^ress 
itself.    Whether  a  law  be  needful,  is  a  le^^lative  or  political, 
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not  a  ju^eial,  qnestion.  Whatever  Congress  deems  needfbl 
18  80,  under  the  gnknt  of  poF^r. 

Kor  am  I  aware  that  it  has  ever  been  qnestioned  that  laws 
providing  for  the  temporary  government  of  tiie  severs  on  the 
public  lands  are  needral,  not  only  to  prepare  them  for  admission 
to  the  Union  as  States,  but  even  to-  enable  the  United  States 
to  dispose  of  the  lands. 

Without  government  and  social  i>rdery  there  can  be'  no 
proper^;  for  without  law,  its.  ownership,  its  use,  and  the 
power  of  disposing  of  it,  cease  to  exist,  in  the  sense  in  which 
those  words  are  u^  and  understood  in  all  civilized  States. 

Since,  then,  this  power  was  manifestly  conferred  to  enable 
the  United  States  to  dispose  of  its  public  lands  to  settlers,  and 
to  admit  them  into  the  Union  as  States,  when  in  the  judgment 
of  Ooneress  they  should  be  fitted  therefor,  since  these  were 
the  needs  provided  for,  since  it  is  confessed  that  Qovernment 
is  indispensable  to  provide  for  those  needs,  and  the  power 
is,  to  make  all  neemd  rules  and  regulations  respecting  tiie 
territoiy,  I  cannot  doubt  that:  this  is  a  power  to  govern  the 
inhabitants  of  the  territory,  by  such  laws  as  Congress  deema 
needfol,  until  they  obtain  admission  as  States. 

Whether  they  should  be  thus  governed  solely  by  laws 
enacted  by  Congress,  or  partly  by  laws  enacted  by  legislative 

Sower  conferred  by  Congress,  is  one  of  those  questions  whidi 
epend  on  the  judgment  of  Congress^— a  question  which  of 
these  is  needfuL 

But  it  is  insisted,  that  whatever  other  powers  Congress  may 
have  respe^ing  the  territory  of  the  United  States,  t£e  subject 
of  negro  slavery  forms  an  exception. 

The  Constitution  declares  tnat  Congress  shall  have  power 
to  make."aA  needfa)  rules  and  regubtions"  respecting  the 
territory  l^elonging  to  the  United  States. 
.  The  assertion  is,  though  the  Constitution  says  all,  it  does 
not  mean  all — ^thouffh  it  says  all,  without  qualification,  it 
means  all  except  suen  as  allow  or  prohibit  slavery.  It  cannot 
be  doubted  that  it  is  incumbent  on  those  who  would  thus 
introduce  an  exception  not  found  in  the  language  of  the 
instrument,  to  exhibit  some  solid  and  satisfactory  reason, 
drawn  from  the  subject-matter  or  the  purposes  and  objects 
of  the  clause,  the  context,  or  from  other  provisions  of  the 
Constitution,  showing  that  the  words  employed  in  this  clause 
are  not  to  be  uctderstood  according  to  their  clear,  plain,  and 
natural  signification. 

The  subject-matter  is  the  territory  of  the  United  States 
out  of  the  limits  of  every  State,  and  consequentiy  under  the 
exclusive  power  of  the  .people  of  the  United  States.    Their 
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will  respecting  it,  manifested  in  the  Constitation,  can  be 
subject  to  no  restriction.  The  purposes  and  objects  of  the 
clause  were  the  enactment  of  laws  concerning  the  disposal  of 
the  public  lands,  and  the  temporary  goyemment  of  the  settlers 
thereon  until  new  States  should  be  formed.  It  will  not  be 
questioned  that,  when  the  Constitution  of  the  United  States 
was  framed  and  adopted,  the  allowance  and  the  ]^rohibition  of 
negro  slaveiy  were  recognised  subjects  of  municipal  legisla- 
tion; everj  State  had  in  some  measure  acted  thereon;  and 
the  only  leffislatiye  act  concerning  the  territory — ^the  ordinance 
of  1787,  which  had  then  so  recently  been  passed— contained  a 
prohibition  of  slayery.  The  purpose  and  olgect  of  the  clause 
beine  to  enable  Congress  to  proyide  a  body  of  municipal  law 
for  the  myemment  of  the  settlers,  the  allowance  or  the  prohi- 
bition of  slayery  comes  within  the  known  land  recognised  scope 
of  that  purpose  and  object 

There  is  nothing  in  the  context  which  qualifies  the  grant  of 
power.  The  regulations  must  be  ^*  respecting  the  territory.'* 
An  enactment  wat  slayeiy  may  or  may  not  exist  there,  is  a 
regulation  respecting  the  territory.  Regulations  must  be 
n^fiil ;  but  it  is  necessarily  left  to  the  leeislatiyo  discretion 
to  determine  whether  a  law  be  needful,  ^o  other  clause  of 
the  Constitution  has  been  referred  to  at  the  bar,  or  has  been 
seen  by  nie,  which  imposes  any  restriction  or  makes  any 
exception  concerning  the  power  of  Congress  to  allow  or  pro- 
hibit slayery  in  the  territory  belonging  to  the  United  States. 

A  ]^racti^  construction,  nearly  contemporaneous  with  the 
adoption  of  the  Constitution,  and  contmued  by  repeated 
instances  through  a  lone  series  of  years,  may  alwa;^s  influence, 
and  in  doubtfofcases  should  determine,  the  judicial  mind,  on 
a  question  of  the  interpretation  of  the  Constitution.  (Stuart 
V.  Xaird,  1  Cranch,  269;  Martin  v.  Hunter,  1  Wheat,  804; 
Cohens  v.  Virginia,  6  Wheat,  264;  Pri^  v.  Pentisylyania^  16 
Pet,  621 ;  Cooley  v.  Port  Wardens,  12  Btow.,  815.) 

Li  this  yiew,  I  proceed  briefly  to  examine  the  practical  con- 
struction placed  on  the  clause  now  in  question,  so  far  as  it  re- 
spects the  inclusion  therein  of  power  to  permit  or  prohibit 
slayery  in  the  Territories. 

It  has  already  been  stated,  that  after  the  Goyemment  of  the 
United  States  l^as  organized  under  the  Constitution,  the  tem- 

g>rary  Ooyemment  of  the  Territory  northwest  of  the  riyer 
hio  could  no  longer  exisc,  saye  under  the  powers  conferred 
on  Congress  b^  the  Oonstitution.  Whateyer  legislatiye,  judi- 
cial, or  executiye  authority  should  be  exercised  therein  could 
be  deriyed  only  from  the  people  of  the  United  States  under 
tbe  Constitution.    And^  accdrdingly,  an  act  leas  passed  on  the 
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Tib  day  of  Aiignst^  1789,  (1  Stat  at  Larn,  60L)  which  recites: 
*<  Whereaa,  in' order  that  the  oroUnance  en  the  United  States  in 
Oongress  aasembled,  for  the  government  of  the  territory  norths 
west  of  the  river  Ohio,  nuxyctnUmue  to  haoeJuU  effeeif  it  is  re- 

anired  that  certain  provisions  should  be  made,  so  as  to  adapt 
bie  same  to  the  present  Constitntion  of  the  United  States.^* 
It.  then  provides  for  the  appointment  by  the  President  of  all 
oincers,  who.  by  force  of  the  ordinance,  were  to  have  been  up^ 
pointed  by  the  Congress  of  the  Confederation,  and  their  com- 
mission  in  the  manner  required  b^  the  Constitution;  and  em- 
powers the  Secretary  of  the  Territory  to  exercise  the  powers 
of  the  Gk>^emor  in  case  of  the  death  or  necessary  absence  of 
the  latter. 

Here  is  an  explicit  declaration  of  the  will  of  the  first  Con« 
ffress,  of  which  fourteen  members,  including  Mr.  Madison,  had 
been  members  of  the  Convention  which  firamed  the  Constitu- 
tion, that  the  ordinance,  one  article  of  which  prohibited  slsr 
veiy,  **  should  continue  to  have  full  effect"  Gen.  Washin^n^ 
who  signed  this  bill,  as  President,  was  the  President  orthat 
Convention. 

It  does  not  appear  to  me  to  be  im^rtant,  in  this  connectaon, 
that  that  clause  m  the  ordinance  which  prohibited  slavery  was 
one  of  a  series  of  articles  of  whatis  therein  termed  a  compact 
The  Congress  of  the  Confederation  had  no  power  to  make  such 
a  compact,  nor  to  act  at  all  on  the  subject;  and  after  what  had 
been  so  recently  said  by  Mr.  Madison  on  this  subject,  in  the 
thirty-eighth  number  of  the  UderaUaL  1  cannot  suppose  that 
Qe,  or  any  others  who  voted  for  this  bill,  attributed  any  intrin- 
sic effect  to  what  was  denominated  in  the  ordinance  a  compact 
between  **  the  orifl^inal  States  and  the  neople  and  States  in  the 
new  territory;"  there  being  no  new  States- then  in  existence 
in  the  territoiy,  with  whom  a  compact  could  be  made,  and  die 
few  scattered  inhabitants,  unorganized  into  a  politioal  bodvi 
not  being  capable  of  becoming  ^  partv  to  a  treaty^  even  if  the 
Congress  of  the  Confederation  had  had  power  to  make  one 
toucnin^  the  ffovemment  of  that  territory. 

I  consider  the  passage  of  this  law  to  liave  been  an  assertion' 
\yf  the  first  Coujgress  of  the  power  of  tiie  United  States  to  pro- 
hibit slavery  within  this  part  of  the  territory  of  Uie  Umted 
States;  for  it  clearly  shows  that  slavery  was  thereafter,  to  be 
{prohibited  there,  and  it  could  be  prohibited  only  by  an  ezeN 
tion  of  the  power  of  the  United  States,  under  the  Constitution ; 
no  other  power  being  ci^^M^ble  of  operating*  within  that  t^rri-. 
toiT  after  the  Constitution  took  effect 

On  the  2d  of  April,  1790,  (1  Stat  at  Large,  106,)  the  first 
Congress  passed  an  act  accepting  a  deed  of  cession  by  Nortii 
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Oarolina  of  that  territoiy  afterwards  erected  into  the  State'of 
Tennessee.  The  fourth  ei^ress  condition  contained  in  this 
deed  of  cession,  after  providing  that  the  inhabitants  of  the  Ter* 
ritoiy  shall  be  temporarily  governed  in  tide-  same  manner  as 
those  bevond  the  Ohio,  is  followed  by  these  words:  ^^Pnnciiedf 
ahoenfSj  that  no  regalations  made  or  to  be  made  by  Congress 
shall  tend  to  emancipate  slaves." 

This  provision  shows  that  it  was  then  nnderstood  Conmss 
might  make  a  resnilation  prohibiting  slavery,  and  that  Con- 
gress might  also  lulow  it  to  continue  to.  exist  m  the  Territory; 
and  accordingly^  when,  a  few  days  later.  Congress  passed  tne 
act  of  Mav  2ath,  1790,  (1  Stat  at  Laif^  128,Jfor  tfte  govern- 
ment  of  tiie  Territoiy  south  of  the  river  Ooio,  it  provided, 
f^and  the  Government  of  the  Territory  south  of  the  Ohio  shall 
be  similar  to  that  now  exercised  in  the  Territory  northwest  of 
the  Ohio,  except  so  fiBtr  as  is  otherwise  providea  in  the  condi- 
tions expressea  in  an  act  of  Congress  of  the  present  session, 
entitled,  ^An  act  to  accept  a  cession  of  the  claims  of  the  State 
of  North  Carolina  to  a  certain  district  of  western  territory.' " 
Under  the  Government  thus  established,  slavery  ensted  until 
tbe  Territory  became  the  State  of  Tennessee. 

On  the  TtK  of  April,  1798,  (1  Stat  at  Lawe,  649,)  an  act  was 
passed  to  establish  a  Govemmc^nt  in  the  mssissippi  Territory 
m  all  respects  like  that  exercised  ui  the  Territory  northwest  of 
\he  Ohio,  ^^  excepting  and  exddding  the  last  article  of  the  ordi- 
nance made  for  the  government  thereof  by  the  late  Congress, 
on  the  18th  day  of  July,  1787."  When  the  limits  of  this  Ter^ 
ritorv  had  been  amicaoly  settled  with  Geori^a^  and  the  latter 
cedea  all  its  claim  thereto,  it  was  one  stipulation  in  the  com- 
pact of  cession,  that  the  ordinance  of  July  ISth^  1787,  /*  shall 
m  aU  its  parts  extend  to  the  Territory  contained  m  the  present 
act  of  cession,  that  article  only  excepted  which  forbids  slavery." 
The  Gk)vemment  of  this  Temtoiy  was  subsequently  established 
and  organized  under  the  act  of  May  10th,  1800 ;  put  so  much 
of  ihe  ordinance  as  prohibited  slav^  was  not  put  in  operation 
there. 

Without  eoing  minutely  into  the  details  of  each  case,  I  will 
now  ^ve  reference  to  two  classes  of  acts,  in  one  of  which  Con- 
gressnas  extended  the  ordinance  of  1787,  including  the  article 
prohibiting  slavery,  over  different  Territories,  and  tiius  exerted 
its  power  to  prohibit  it;  in  the  other.  Congress  has  erect^ 
Governments  over  Territories  acquired  from  France  and  Spain, 
in  wUch  sltf^ery  already  existed,  but  refused  to  apply  to  them 
that  part  Qf  the  Government  under  the  ordinance,  which  ex- 
cluded slscvefy» 

Of  the  first  class  are  the  act  .of  May  7th».1800,  (2  Statv  at 
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Large,  58,)  for  the  goyemmeAt  of  the  Indiana  Temtoiy ;  the 
act  of  January  11th,  1805,  (2  Stat  at  Large,  809,)  for  the  govern- 
ment of  Michiffaa  Territory;  the  act  ofMay  M,  1809,  (2  StaL 
at  Large,  514, J  for  the  government  of  the  Illinois  Territory; 
the  act  of  April  20th,  1886,  (5-Btat  at  LArm,  10,)  for  the  gov- 
ernment of  the  Territory  of  "^^nBConmn ;  me  act  of  June  1 
1888,  for  the  government  of  the  Territory  of  lowH;  the  act 
Angoet  14th,  1848,  for  the  government  of  the  Territo^  of 
Oregon.  To  these  instances  should  be  added  the  act  of  l£urch 
6lli,  1820,  (8  Stat  at  Lwge,  548,)  prohibiting  slavery  in  the 
territory  acquired  from  France,  being  northwest  of  Missouri, 
and  north  of  thirfy-siz  degrees  thirty  minutes  north  latitude! 

Of  the  second  class,  in  which  Congress  refused  to  interfere 
with  slavery  already  existing  under  the  municipal  law  of  France 
or  Spain,  and  established  Govelmments  bv  wnich  slavery  was 
recognised  and  allowed,  are :  the  act  of  March  26th,  1804,  (2 
Stat  at  Large,  288,)  for  the  goverrimept  of  Louisiana;  the  act 
of  March  2^  1805,  (2  Stat  at  Large,  822,)  for  the  government 
of  the  Territory  of  Orleans;  the  act  of  June  4th,  1812,  (2  Stat 
at  Large,  748,)  for  the  government  of  the  Missouri  Territory; 
the  a6t  of  March  80th,  1822,  (8  Stat  at  Large,  654,)  for  the 
^veinment  of  the  Territory  or  Florida.  Here  are  eight  dis- 
tmct  instances,  beciiming  with  the  first  Congress,  and  coming 
down  to  the  year  1M8,  in  which  Congress  has  excluded  slavery 
firom  the  territory  of  the  United  States ;  and  six  distinct,  instarl- 
ces  in  which  Congress  organized  Gk>vemments  of  Territories 
by  which  slavery  was  recognised  and  continued,  beginning  also 
with  Hie  first  Congress,  and  coming  down  to  the  year  1822. 
These  acts  were  severally  si^ed  by  seven  Presidents  of  the 
United  States,  beginning  with  General  Washington,  and  coming 
regularly  down  as  far  as  Mr.  John  Quinc^  Aduns,  thus  in- 
cluding all  who  were  in  public  life  when  the  Constitution  was 
adopted. 

If  the  practical  construction  of  the  Constitution^  contempo^ 
raneously  with  its  going  into  effect,  by  men  intirnately  bc- 
quainted  with  its  history  from  their  personal  participation  in 
framing  and  adopting  it,  and  continued  by  them  through  a 
long  series  of  acts  of  the  gravest  importance,  be  entitle  to 
weiffht  in  the  judicial  mind  on  a  question  of  construction,  it 
womd  seem  to  be  difficult  to  resist  the  force  of  the  acts  above 
adverted  to. 

It  appears,  however,  from  what  has  taken  place  at  the  bar, 
that  notwithstanding  tiie  language  of  the  Constitution,  and  the 
lon^  line  of  legislative  and  executive  precedento  under  it,  three 
dinerent  and  opposite  views  are  taken  of  the  power  of  Congress 
respecting  slavery  in  the  Territories* 
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One  is,  that  thoQ^  Congress  can  make  a  regnlation  pro- 
hibiting slavery  in  a  Temtorji  fhej  cannot  make  a  regnlation 
allowing  it ;  another  is,  that  it  can  neither  be  established  nor  pro- 
hibited dy  Congress,  bat  that  the  people  of  a  Territory,  when 
organized  by  Conm^  can  establish  or  prohibit  slavery;  whUe 
the  third  is,  that  uie  Constitution  itself  securei  to  every  citizen 
who  holds  slaves,  under  the  laws  of  any  State,  &e  indefeasible 
right  to  carry  them  into  any  Territory,  and  thcire  hold  th^n  as 
properly. 

lio  particular  clause  of  the  Constitution  has  been  referred  to 
at  the  oar  in  support  of  either  of  these  views.  The  first  seems 
to  be  rested  upon  general  considerations  concerning  tiie  social 
and  moral  evils  of  slavery^  its  relations  to  republican  Govern- 
ments, its  inconsistency  with  the  Declaration  of  Independence 
and  with  natural  right* 

The  second  is  diawn  from  considerations  equally  general, 
concerning  the  right  of  self-government,  and  the  nature  of  the 
political  institutions  which  have  been  established  by  the  people 
ofthelJnited  States. 

While  the  third  is  said  to  rest  upon  the  equal  right  of  all 
citizens  to  ^  with  their  propertv  upon  the  public  domain,  and 
the  inequahty  of  a  regulation  which  would  admit  the  property 
of  some  and  exclude  the  properir  of  other  citizens;  and,  mas- 
mu<3i  as  slaves  are  chief^  held  by  citizens  of  those  particula. 
States  where  slavery  is  established,  it  is  insisted  that  a  regu- 
lation exdudinj;;  slavery  fix>m  a  Territory  operates,  practicafiy, 
to  make  an  uiyust  discrimination  between  citizens  of  different 
States,  in  respect  to  their  use  and  eqjoyment  of  the  territory 
of  the  United  States.    . 

With  the  weight  of  either  of  these  considerations,  when  pre* 
sented  to  Congress  to  influence  its  action,  this  court  has  no 
concern.  One  or  the  other  may  be  justlv  entitied  to  jraide  or 
control  the  legislative  iudgment  upon  what  is  a  needral  regu- 
lation. The  question  here  is^  whether  they  are  sufficient  to 
authorize  this  court  to  insert  into  this  clause  of  the  Constitu- 
tion an  exception  of  the  exclusion  or  allowance  of  slavery,  not 
found  therein,  nor  in  any  other  part  of  that  instrument  To 
eneraft  on  any  instrument  a  substantive  exception  not  found 
in  it,  must  be  admitted  to  be  a  matter  attended  with  great  diffi- 
culty. And  the  difficulty  increases  with  the  importance  of  the 
instrument,  and  the  magnitude  and  complexity  of  the  interests 
involved  in  its  construction.  To  allow  tlus  to  be  done  with 
the  Cpnstitntion,  upon  reasons  purely  political,^  renders  its  Ju- 
dicial interpretatioh  impossible— because  judicial  tribunals^  as 
su<di,  .cannot  decide  upon  political  considerations.  Political 
reasons  have  not  the  requisite  certainty  t<^  afford  rules  of  Jih 
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ridical  inteipTetation.  They  are  different  in  different  men. 
They  are  different  in  the  same  men  at  different  times.  And 
when  ;•  strict  inteipretation  of  the  Constitution,  according  to 
the  fixed  rules  which  govern  the  interpretation  of  laws,  is 
ahandoned,  and  the  theoretical  opinions  of  individuals  are  al- 
lowed to  control  its  meaning,  we  }iave  no  lonser  a  Constitution ; 
we  are  under  the  government  of  individual  men,  who  for  the 
time  being  have  power  to  declare  what  the  Constitution  is,  ac- 
cording to  their  own  views  of  what  it  ought  to  mean.  liVlien 
such  a  method  of  interpretation  of  the  Constitution  obtains,  in 
place  of  a  republican  Qovemment,  with  limited  and  defined 
powers,  we  have  a  Oovemment  which  is  merely  an  exponent 
of  tiie  will  of  Congress;  or  what,  in  my  opinion,  would  not  be 
preferable,  an  exnonent  of  the  individual  political  opinions  of 
the  members  of  tnis  court 

If  it  can  be  shown,  by  anything  in  the  Constitution  itself, 
that  when  it  confers  on  Congress  tiie  power  to  make  off  need- 
ful rules  and  regulations  respecting  the  teipitory  belon^ng  to 
the  United  States,  the  exclusion  or  the  allowance  of  slavery 
was  excepted ;  or  if  anything  in  the  history  of  this  provision 
tends  to  show  that  such  an  exception  was  intended  by  those 
who  framed  and  adopted  the  Constitution  to  be  introduced 
into  it,  I  hold  it  to  be  my  duty  carefiilly  to  consider,  and  to 
allow  just  weieht  to  such  considerations  in*  interpreting  the 
positive  text  of  the  Constitution.  But  where,  the  Constitution 
nas  said  all  needful  rules  and  regulations,  I  must  find  some- 
thing more  than  theoretical  reasoning  to  induce  me  to  say  it 
did  not  mean  all. 

There  have  been  eminent  instances  in  this  court  closely 
analogous  to  ^  this  one,  in  which  such  an  attempt  to  introduce 
an  exception,  not  found  in  the  Constitution  itself,  has  failed 
of  success. 

By  the  eighth  section  of  the  first  article.  Congress  has  the 
power  of  exclusive  legislation  in  all  cases  whatsoever  within 
this  District. 

In  the  case  of  Loughborough  v.  Blake,  (6  Whea.,  824,^  the 
question  arose,  whether  Congress  has  power  to  impose  mrect 
taxes  on  persons  and  property  in  this  District  It  was  insisted, 
that  though  the  grant  of  power  was  in  its  terms  broad  enoudi 
to  include  direct  taxation,  it  must  be  limited  by  the  principle, 
that  taxation  and  representation  are  inseparable.  It  would  not 
be  easy  to  fix  on  any  political  truth,  better  established  pr  more 
fully  admitted  in  our  country,  than  that  taxation  and  repre- 
sentation mUst  exist  together.  We  went  into  the  war  of  the 
Bevolution  to  assert  it,  and  it  is  incorporated  as  fundamental 
into  all  American  Governments.    But  however  true  and  im- 
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poitant  tfaofl  maxim  may  be;,  it  ia  not  neceasarily  of  nniTBnal 
application.'  It  was  for  the  people  of  the  TTnited  States,  wlio 
oraained  the  Constitntion^  to  aedde  whether  it  ahonld'  or 
should  not  be  permitted  to  operate  within  this  IMstrict  Their 
dedsion  was  embodied  in  th«  words  of  the  Oonstitation ;  and 
as  that  contained  no  sacb  exception  as  wonld  permit  the  maxim 
to  operate  in  this  District)  this  conrti  interpretmg  that  langoage, 
helct  that  tiie  exception  did  not  exist 

Again,  the  Constitntion  confers  on  Oonfipress  power  to  rega- 
late  commctrce  with  foreign  nations.  XJnder  this.  Congress 
passed  an  act  on  the  22d  of  December,  1807,  nnlimitM  in 
dnration,  kmng  an  embargo  on  all  ships  and  yessels  in  the 

g>rts  or  within  the  limits  and  jurisdiction  of  the  TTnited  States. 
0  law  of  the  United  States  ever  pressed  so  severely  npon 
particular  States.  Though  the  constitotionality  of  the  law 
was  contested  with  an  earnestness  and  zeal  proportioned  to 
the  minons  effects  which  were  felt  from  it,  and  though,  as  Mr. 
Chief  Justice  Marshall  has  said,  (9  Wheat,  192,)  ''a  want  of 
acuteness  in  diBCOvering  objections  to  a  measure  to  which  they 
felt  tiie  most  deep-rootM  hostility  will  not  be  imputed  to  those 
who  were  arrayed  in  opposition  to  this,"  I  am  not  aware  that 
the  fiu^  that  it  prohibited  the  use  of  a  particular  spedes  of 

Eroperty,  belon^ng  almost  exclusively  to  citizens  of  a'  ftw 
itates,'  and  this  in<&finitely,  was  ever  supposed  to  show  that  it 
was  unconstitutional.  Sometliing^  much  more  stringent,  as  a 
ground  of  legal  judgment,  was  relied  oh — that  the  power  to 
regulate  commerce  aid  not  include  the  power  to  annihilate 
commerce. 

But  the^  decision  was,  that  under  the  power  to  regulate  com- 
merce,  the  power  of  Congress  over  the  subject  was  restricted 
duly  by  those  exceptions  and  limitations  contained  in  the  Con- 
stitution; and  as  neither  the  clause  in  question,  which  was  a 
general  erant  of  power  to  regulate  commerce,  nor  any  other 
.clause  of  tibe  Constitution,  imposed  any  restrictions  as  to  the 
duration  of  an  embargo,  an  unlimited  prohibition  of  the  use  of 
tiie  shipping  of  the  country  was  within  the  power  of  Congress. 
On  this  subject,  Mr.  Justice  Daniel,  speaking^ for  the  court  in 
tiie  case  of  IJiiited  States  v.  Marigold,  (9  How.,  560,)  says: 
<<  Congress  are,  by  .the  Constitution,  vested  with  Ijhe  power 
to  reeuUtte  commerce  with  foreign  nations ;  and  however,  at 
periods  of  hi^  excitement,  an  .applicatioi^  of  the  terms  'to 
reeulate  commerce,*  such  as  woula  embrace  absolute  prohi* 
bitiQn,  may  have  been  questioned,  yet,  since  the  passage  of  the 
emb^go  and  non-intercourse  laws,  and  the  repeated  judicial 
sanctions  these  statutes  have  received,  it  can  scarcely  at  this 
day  be  open'  to  doubt,  that  every  subject  fiEirlling  legitimately 
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within  the  sphere  of  commeroial  tegolation  may  be  partially 
or  wholly  excluded,  when  either  measure  shall  be  demanded 
W  the  safety  or  the  important  interests  of  the  entire  nation. 
The  power  once  conceded,  it  may  operate  on  any  and  eveiy 
subject  of  commerce  to  which  the  lej^slative  discretion  may 
apply  it" 

If  ppwer  to  regalate  commerce  extends  to  an  indefinite  pro- 
hibition of  the  use  of  all  vessels  belonging  to  citizens  of  tiie 
several  States,  and  may  operate,  without  exception,  upon^very 
subject  of  commerce  to  which  the  legislative  discretion  may 
api>iy  it,  upon  what  grounds  can  I  say  that  power  to  make  all 
needful  rules  and  regulations  respecting  the  territoiy  of  the 
United  States  is  subject  to  an  exception  of  the  aUowanoe  or 
prohibition  of  slavery  therein  ?  ' 

While  the  regulation  is  one  '<  respecting  the  territory,"  while 
it  isy  in  the  judgment  of  Congress,  *^a  needful  regulation,"  and 
is  thus  completely  within  me  words  of  the  grant,  while  no 
other  clause  of  the  Constitution  can  be  shown,  which  require 
the  insertion  of  an  exception  respecting  slaveiy,  and  while  the 
practical  construction  for  a  period  of  upwards  of  fifty  years  for- 
bids such  an  exception,  it  would,  in  my  opinion,  violate  every 
sound  rule  of  interpretation  to  force  that  exception  into  the 
Constitution  upon  the  strength  of  abstract  political  reasoning, 
which  we  are  bound  to  believe  the  people  of  the  United  States 
thought  insufficient  to  induce  them  to  limit  the  power  of  Con- 
gpress,  because  what  they  have  said  contains  no  such  limita- 
tion. 

Before  I  proceed, further  to  notice  some  other  g[rounds  of 
supposed  objection  to  this  power  of  Congress,  I  desire  to  say, 
that  if  it  were  not  foi:  my  anxiety  to  insist  upon,  what  I  deem 
a  correct  exposition  of  the  Constitution,  if  I  looked  only  to  the 
purposes  of  the  arjgument,  the  source  of  the  power  of  Conness 
asserted  in  the  opinion  of  the  majority  of  the  court  would  an- 
swer those  purposes  equally  welL  For  they  admit  that  Con- 
Sess  has  power  to  organize  and  govern  the  Territories  until 
ey  arrive  at  a  suitable  condition  for  admission  to  the  Umon; 
they  admit,  also,  that  the  kind  of  Government  which  shall  thus, 
exist  ehould  be  regulated  by  the  condition  and  wants  of  each 
Territory,  and  that. St  is  necessarily  committed  to  the  discre- 
tion of  OcMigress  to  enact  such  laws  for  that  purpose  as  that 
discretion  may  dictate ;  and  no  limit  to  that  discretion  has  been 
ehown,  or  even  suggested,  save  those  positive  prohibitions  to 
le^slate.  which  are  found  in.  the  Constitution. 

I  confess  inyself  unable  to  perceive  any  difference  whatever 
I  between  my  own  opinion  of  the  general  extent  of  the  power  of 

i  Congress  and  the  opinion  of  the  minority  of  the  court)  save 

I 
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that  I  consider  it  derivable  from  the  express  laoffuwe  of  Ihe 
Confititation,  while  they  hold  it  to  be  silently  impueafirom  the 
power  to  aoquire  territonr.  Looldng  at  tibe  power  of  Congress 
over  the  Territories,  as  of  the  extent  jnst  described^  what  pod- 
tive  prohibition  exists  in  the  Constitation,  which  restrained 
Congress  from  enacting  a  law  in  1820  to  prohibit  slaveiy  north 
of  thirty-six  degrees  thirty  miniates  north  latitude  T 

The  only  one  su^;estea  is  that  clause  in  tiie  fifth  article  of 
the  amendments  <n^the  Constitntion  which  declarea  that  no 
person  shall  be  deprived  of  his  life,  liberty,  or  property,  with- 
out due  process  of  law.  I  will  now  proceed  to  exandne-  the 
question,  whetlier  this  clause  is  entitled  to  the  effect  thuis  at- 
tributed to  it.  It  is  necessary,  first,  to  have  a  clear  view  of 
the  nature  and  incidents  of  that  particular  species  of  property 
which  is  now  in  question. 

Slavery,  being  contrary  to  natural  ri^ht,  is'  created  only  by 
municipal  law.  This  is  not  only  plain  m  itself  and  agreed  by 
all  writers  on  the  subject^  but  is  inferable  firom  the  Constitu- 
tion, and  has  been  explicitly  declared  bv  this  court  The  Cion- 
stitution  refers  to  slaves  as  *^  persons  held  to  service  in  one 
3taie,  under  the  laws  thereofl"  Nothing  can  more  clearly  de- 
scribe a  status  created  by  municipal  law.  In  Prigg  v.  Pennsyl- 
vania, (10  Pet,  611,)  this  court  said:  '^The  state  of  slavery  is 
deemed  to  be  a  mere  munidpal  regulation,  founded  on  and 
limited  to  the  range  of  territorial  laws."  In  Bankin  v.  Ly^ia, 
(2  Marsh.,  12,  470,)  the  Supreme  Court  of  Appeals  of  fesn- 
tucky  said:  "Slavery  is  sanctioned  by  the  laws  of  this  State, 
and  the  right  to  hold  them  under  our  municipal  regulations  is 
unquestionable.  But  we  view  this  as  a  right  existing  by  posi- 
tive law  of  a  Municipal  character,  without  foundation  in  the 
law  of  nature  or  the  unwritten  common  law."  I  am  not  ac- 
quainted with  any  case  or  writer  questioning;  the  correctness 
of  this  doctrine.  fSee  also  1  Buree,  Col.  and  Por.  Laws,  788— 
741L  where  the  authorities  are  coUected.) 

The  status  of  slaverv  is  not  necessarily  always  attended  with 
the  same  powers  on  tne  part  of  the  master.  The  master  is  sub- 
ject to  the  supreme  power  of  the  State,  whose  will  controls  his 
action  towaros  his  slave,  and  this  control  must  be  defined  and 
regulated  by  the  municipal  law.  In  one  State,  as  at  one  period 
of  the  Roman  law,  it  may  put  the  life  of  the  slave  into  the  hand 
of  the  master;  others,  as  those  of  the  United  States,  which  tol- 
erate slavery,  may  treat  the  slave  as  a  person,- when  the  mas- 
ter takes  his  life;  while  in  others,  the  law  may  recogmse  a 
rieht  of  the  slave  to  be  protected  from  cruel  treatment.  « In 
ouef  words,  l^e  status  of  slavery  embraces  every  condition, 
from  tiiat  in  which  the  slave  is  known  to  the  law  simply  as  i^ 
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chftttel,  with  no  civil  rightB,  to  that  in  which  he  is  recogniBed 
aa  a  penon  for  all  pnrpoees,  save  the  compalsor]^  power  of 
directing  and  receiving  the  fraits  of  hia  labor.  Which  of  these 
oonditions  shall  attend  the  siqtua  of  slavervi  mnst  depend  on 
tihe  municipal  law  which  creates  and  npholds  it 

And  not  only  must  the.  alatus  of  slaveiy  be  created  and 
meastured  by  mnnicipal  law,  bnt  the  rights,  powers,  and  obli-. 
gations,  which  grow  out,  of  that  statuSy  mnst  be  d^ned,  prcv 
tected,  and  enforced,  bj  stich  laws.  The  liability  of  the  mas- 
ter for  tiie  torts  and  cnm^s  of  his  slave,  and  of  third  persons 
for  assaulting  or  ii^nring  or  huboring  or  kidna^^ing  him, 
the  forms  and  erodes  of  emancipation  and  sale,  their  subjec- 
tion to  the  debts  of  the  paster,  succession  by  death  of  the  mas- 
ter, suits  for  freedom,  the  capacil^  of  the  slaved'  to  be  party  to  a 
suit,  or  to  be  a  witness,  with  such  police  regulations  as  have 
eidsted  in  all  civilized  States  where  slavery  mis  been  tolerated, 
are  among  the  subjects  upon  whid^  municipal  legislation  be- 
comes necessary  when  slavery  is  introduced. 

Is .  it.  iK>nceivable  that  the  Constitution  has  conferred  the 
rije:ht'on  every  citizen  to  become  a  resident  on  the  territory 
or  the  United  Statues  with  his  slaves,  and  there  to  hold  them 
itt  sudh  but  has  neither  made  nor  provided  for  any  municipal 
regulations  wUch  are  essejitial  to  tne  existence  of  slavery  f 

Is  it  not  more  rational  to  conclude  that  they  who  i^mnedl 
and  adopted  the  Constitution  were  aware  that^rsons  held  to- 
service  under  the  Jaws*  of  a  State  are  properly  only  to  the 
ezteni  ap  d  under  the  conditions  fixed  by  those  laws ;  mat  they 
must  cease  to  be  available  as.  property,  when  their  owners* 
voluntarily  place  them*  permfmentiy  within  another  jurisdic- 
tion, where  no  municipal  laws  oh  the  Subject  of  slavery  exist;: 
and  that,  being  aware  of  these '  priQciples,  and  having  said 
nothing  to  interfere  *with  or  displace  them,  or  to  Compel 
Conmss  to  legislate  in  any  particulto  manner  on  the  subject, 
and^ving  ^empowered  Congress  to  mlake  all  needful  rules 
and  regulations'  respecting,  the  territory  of  the  United  States, 
it  was  their  intention  to  leave  to  the  discretion  of  Congress 
what  regulations,  if  any,  should  be  made  concerning  slavery 
therein?  Moreover,  if  the  right  exists^  what  are  its  limits, 
and  what  fire  its  conditions?  If  citizens  of  the  United  States 
have  the  light  to  take  their  slaves  to  a  Territory,  and  hold 
them  there  as  slaves,  without  regard  to  the  laws  of  the  Terri- 
toiy,  Isiippose  thiigr  right  is  not  to  be  restricted  to  the  citizens 
of  slaveholding  States.  A  citizen  of  a  State  which  does  not 
tolerate  slavery  can  liardly  be  denied  tlie  power  of  doing  tiie 
sdme  thing.  ^  And  what  law  6t  slavery  does  either  take  with 
Him  to  the  Territo^  ?  .  If  it  be  said  to  be  tiiose  laws  respecting 
voIn  XIX.  40 


SUPBEMB  CX>TJBT; 


Mb*  Jditiob  Oirasn.]  Dt$d  BotU  t*  AM4fbviiL 


Blayerv  which  existed  in  the  particolflr  State  firom  whidi  eich 
slave  last  came,  what  an  anomaly  is  tfaiaf  Where*eLBe  can  wia 
find,  under  the  law  of  any  civili|sed  conntzj,  the  power  to 
introduce  and  permuiently  continue  diTerse  systemB  of  foreign 
municipal  law,  for  holding  penona  in  alaveiyt  I  aaj,  not 
merely  to  introduce,  but  permanently  to  continue,  these  anom- 
aues.  For  the  offi^ring  of  the  female  must  be  ^[ovemed  by 
the  foreign  municipal  laws  to  which  the  mother  ij^as  subject; 
and  when  any  slave  is  sold  or  paases  by  sucoesnon  on  ^e 
death  of  the  owner,  there  must  pass  with  him,  by  a  species  of 
subro^tion,  and  as  a  kind  of  unknown  fu5  vt  re,  the  fordgn 
tnunicipal  laws  which  constituted,  regulated^  and  preeerred, 
the  status  of  ihe  slave  before  his  e]qK>rtation.  Whatever  theo- 
retical importance  may  be  now  supposed  to  belong  to  tiie 
maintenance  of  such  a  right,  I  feel  a  perfect  conviction  that  it 
would,  if  ever  tried,  prove  to  be  as  impracticable  in  fiaet,  as  it 
is,  in  my  judgnient,  monstrous  in  theory. 

I  consider  the^assumption  which  lies  at  the  basis  of  llus 
theory  to  be  unsound ;  not  in  its  just  sense,  and  when  properly 
understood,  but  in  the' sense  which  has  been  attached  to  it 
That  assumption  is,  that  the  territory  ceded  by  France  was 
acquired  for  the  equal  benefit  of  all  the  citizens  of  the  United 
States,  t  agree  to  the  |>osition«  But  it  was  acquired  for  their 
benn^t  iix  ueir  collective,  not  their  individual,  capacities. 
It  was  acquired  for  their  benefit,  as  an  oiganized  political 
sOdetv,  subsisting  as  ^^  the  people  of  the  United  States,"  under 
the  Constitution  of  the  United  States;  to  be  administered 
justly  and  impartially,  and  as  nearly  as  possible  for  the  equal 
benefit  of  evei^  individual  citizen,  accoraihe  to  the  best  judg- 
ment and  discretion,  of  the  Congress;  to  wnose  power,  as  the 
Le^lature  of  the  nation  which  acquired  it,  the  people  of  the 
United  States  have  committed  its  administration.  Whatever 
individual  claims  may  be  founded  on  local  circumstances,  or 
sectional  differences  of  condition,  cannot,  in  my  opiniouj^  be 
lecogmsed  in  ihis  court,  without !  arrogating  to  the  judicial 
branch  of  the  Government  powers  not  committed  to  it;  and 
which,  with  all  the  unaffectea  respect  I  feel  for  it,  when  acting 
in  its  proper  sphere,  I  do  not  think  it  fitted  to  wield. 

ll'or,  in  my  judgment,  will. the  position,  that  a  prohibition 
to  bring  iBlaVes  into  a  Territory  deprives  any  one  of  his 
property  without  due  process  of  law,  bear  examination. 

It  must  be  remembered  that  this  restriction  on  the  l^sla- 
tive  power  ^is  not  peculiar  to  the  Constitution  of  the  United 
States;  It  was  borrowed  frotn  Magna  Charta;  was  brought  to 
America  b^  our  ancestors,  as  part  of  their  inherited  liberties, 
and  thas  existed  in  all  the  States,  usually  in  the  vexy  words  ox 
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the  great  eliiirter.  It  eodsted  in  eveiy  political  commnmly  in 
America  in  1787,'  when  the  ordinance  prohibiting  davery  north 
and  west  of  the  Ohio  was  passed. 
And  if  a  prohibition  of  uaveiy  in  a  Territory  in  1820  violated 
is  principle  of  Magna  Ohartay  the  ordinance  of  1787  also 
violated  it;  and  what  power  had,  I  do  not  say  the  Oonsress 
of  the  Confederation  fuone,  but  the  Legislature  of  Ylrgmiai 
or  the  Legislature  of  any  or  all  the  States  of  the  Oonfederaqr. 
to  consent  to  such  a  violation  t.  Thp^peofle  of  the  States  had 
oonfeired  no  snch  ijower.  I  think  1  may  at  least  say,  if  the 
Oonness  did  then  violate  Magna  Charta  bv  the  ordinance,  no 
one  discovered  that  violation.  Besides,  if  me  prohibition  upon 
all  persons,  citizens  as  well  ais  others,  to  bring  iJAves  into  a 
Territory,  and  a  decboration  that  if  brought  they  shi^  be  frte, 
deprives  citizens  of  their  proper^  withont  due  j>focess  of  law, 
what  shall  we  say  of  the  legfilatipn  of  manv  of  the  slavehold- 
ing  States  which  have  en|urt;ed  the  samepronibition  ?  As  early 
as  October,  1778,  a  law  was  passed  in  ylrginia,  ^tiult  thereafter 
no  slave  should  be  imported  into  thftt  Commonwealth  1^  ^ea 
or  bv  land,  and  that  every  slave  who  should  be  iiiiported 
should  become  free*  A  citizen  of  Yirginia  purchased  in  Maxy- 
land  a  slave  who  belonged  to  another  citizen  cf  .Vii^gjnia,  and 
removed  with  the  cAave  to  Virginia.  The  slave  sum  for  her 
freedom,  and  recovered  it;  as  maybe  seen  in  Wilson  v.  Isabel, 
(6  Call's  R.  425.)  See  also  Hunter  v.  Hulsher,  (1  Lei^h,  1720 
and  a  •similar  law  has  been  recognised  as  vAlid  in  ifiuyland, 
in  Stewart  t^.  Oaks,  (6  Har.  and  John.,- 107«)  I  am  not  aware 
that  sudi  laws,  though  the^  exist  in  many  States,  were  ever 
supposed  to  be  in  co£Uct  with  tiie  principle  of  Magna  Charta 
incorporated  into  the  State  Constitutions.  It  was  certainly 
understood  by  the  Convention  which  framed  tiie  Constitution, 
and!  has  been  so  understood  ever  siDce,  that,  under  the  power 
to  regulate  commerce,  Congress  could  prohibit  the  imi>ortation 
of  slaves;  and  the  exercise  of  the  power  was  restrained  till 
1808.  A  citizen  of  the  United  Stetes  owns  slaves  in  Cuba, 
and  brings  tbem  to  the  United  Stete8,^where  they  are  set  free 
by  the  legislation  of  Congress.  Does  this  legislation  deprive 
him  of  his  property  without  due  process  of  law?  If  so,  what 
becomes  .of  the  laws  prohibiting  the  slave  trade?  If  not,  how 
can  a  similar  regulation  respecting  a  Territory  violate  the  fifth 
amendment  of  tne  Constitution? 

Some  reliance  was  placed  by  the  defendant's  counsel  upon 
the  fact  that  the  prohibition  of  slavery  in  this  torritoiy  was  in 
the  words,  ^^that  slavery,  &c.,  shall  be  and  is  hereby  foreper 
prohibited."  But  the  insertion  of  the  word  finrever  can  have 
no  legal  effect    Every  enactment  not  expressly  limited  in  its 
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duration .  oontinaes  in  force  nntil  repealed  or  abrogated  Inr 
some  competent  power,  and  the  nae  of  the  word  ^^  forever 
can  ^ve  to  the  law  no  more  durable  operation.  The  aiga- 
ment  is,  that  Congvees.  cannot  eo  le^date  as  to  bind  the  fatore 
States  formed  out  of  the  territory,  and  that  in  this  instance  it 
has  attempted  to  do  eo.  0£  the  political  reasons  which  mar 
have  induced  the  Congress  to  use  these  words,  and  which 
CMLsed  them  to  expect  that  subsequent '  Le^slatures  would 
conform  tiieir  action  to  the  then  generaV opinion,  of  the  cpun- 
t^  tiiat  it  ought  to  be  permanenl^  this  court  cun  take  no 
cognizance. 

Mpweyer  fit  such  considerations  are  to  control  the  action  of 
Congress,  Auci  however  reluctant  a  statesman  may  be  to  dis- 
turb what  has  been  settled,  ever^  law  made  bv  Conerese  may 
be  repealed,  and,  saving  private  rights,  and  public  rights  gained 
by  States,  its  ^peal  is  subject  to  the  absolute  will,  of  the  same 
power  which  enacted  it.  Jf  Congress  had  enacted  tiiat.the 
crime  of  morder,  committed  in  this  Indian  Territory,  north  of 
ihirhr-siz  degrees  thirty  minutes,  by  dr  on  anv  white  man, 
shouid'/ormwr  be  puniBnable  with  death,  it  would  seem  to  me 
an'^insxmlcientolgection  to  an  indictment,  found  while  it  was 
a  Teititory,  that  at  some  future  day  States  might  exist  there, 
and  so  the  law  ^as  invalid,  because,  bv  its  [terms,  it  was  to 
continue  in  for^e  forevei:.  finch  ah  oqjection  jests  upon  a 
misapprehenskm  .of  the  pro'vikioe  and  power  of  courts  respect- 
ing the  constitutiohi^litf  of  laws  enacted  by  the  Legislature. ' 

If  the  Constitution  prescri)[)e  one  rule,  and  the  &w  anoti^er 
and  different  rule,  it  is  the  d^ily  of  courts  to  declare,  thai 
the, Constitution,. and  not  the  law,  governs  tiie  case  before 
them  for  judgment  If  the  law  incluae  no  case  save  tiiose  for 
^high  the;(x>n8titution  has  furnished  ,|i  different  rule,  or  no 
ease  which  the  L^islature  has  the  |^wer  to  govern,  then  the 
law  can  have  no  operation.  If  it  includes  cases  which  the 
Legislature  has  power  to  govern^  and  aoncerninff  which  the 
Constitution  does  not  prescribe  a  different  rule,  tne  law  gov«>' 
ems  those  cases,  thoujgh  it.  may,  in  its  tdrms,  attempt  tQ  in* 
dude  others,  on^  .Tehich  it  cannot  operater.  Jn  other  words, 
this  court  cannot  declare  void  an  act  of  Couimss  whic^  con- 
stitutioni^ly  Embraces  some  *cases,  though  other  cases,  within 
its  terms,  are.  beyond  the  control  of  Congress,  or  beyond  the 
reach  of  that  particular  la>^;\  I^  therefore.  Congress  had 
power  td  make  a  law.ezcljtiding  slavery  from  this  tmitoiy 
while  under  the  exclusive  power. pf  the  United  States,  the 
use  of  the  word  ^^forever-'  does  not  intalidf^te  the  law,  so 
lon^  as  Congress  has  the  exclusive  legislative*  power  in  the 
temtoiy. 
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But  it  is  farther  insisted  that  the  treatjr  of  1808|  between 
the  United  States  and  France,  by  which  this  temtonr  was 
acquired,  has  so  restndned  the  constitutional  powers  of  Con- 
gresS|  that  it  cannot,  by  law,  prohibit  the  introdnction  of 
slaveiy  into  that  part  of  this  territory  north  and  west  of  Mis- 
souri, and  north  <^  thirty-six  degrees  thirty  minutes  north 
latitude. 

By  a  treaty  with  a  foreign  nation,  the  United  States  may 
rightfully  stipulate  that  the  Congress  will  or  will  not  exercise 
its  legislative  power  in  some  paracular  manner,  on  some  par- 
ticular subject  Such  promises,  when  made,  should  be  yofun- 
tarily  kept,  with  the  most  scrupulous  good  fidth.  But  tliat  a 
treaty  with  a  foreign  nation  can  depriye  the  Congress  of  any 
part  of  the  legislative  power  conferred  by  the  people,  so  that 
it  no  longer  can  legislate  as  it  was  empowered  by  the  Consti- 
tution to  do^  I  more  tiian  doubt. 

The  powers  of  the  Gk>vemment  do  and  must  remain  unim- 
paired. The  responsibility  of  the  Gk>v6mment  to  a  foreign 
nation,  for  the  exercise  of  those  powers,  is  quite  another  mat- 
tor.  That  responsibility  is  to  be  met,  and  justified  to  the  for- 
eign nation,  according  to  the  requirements  of  the  rules  of 
public  Utw;  but  never  upon  the  assumption  that  the  United 
States  had  parted  with  or  restricted  anv  power  of  acting  ac- 
cording to  its  own  free  will,  governed  solely  by  its  own  appre- 
ciation of  ite  duty. 

The  second  section  of  the  fourth  article  is,  ^^This  Constitu- 
tion, and  tlie  lawis  of  the  United  States  which  shall  be  made  in 
pursuance  thereof,  and  all  treaties  made  or  which  shall  be 
made  under  the  authority  of  the  United  States,  shall  be  the 
supreme  law  of  the  land.  This  has  made  treaties  part  of  our 
municipal  law ;  but  it  has  not  assiened  to  them  any  particular 
degree  of  authority,  nor  declared  wat  laws  so  enacted  shall  be 
irrepealable.  JSo-  supremaiqr  is  assigned  to  treaties  over  acts 
of  Congress.  That  they  are  not  perpetual,  and  must  be  in 
some  way  repealable,  all  will  agree. 

if  the  President  and  the  Senate  alone  possess  the  power  to 
repeal  or  modify  a  law  found  in  a  treaty,  inasmuch  as  they 
c%(i  change  or  aorogate  one  treaty  only  by  making  another  in- 
consistent with  the  first,  the  Oovemment  of  the  United  States 
could  not  act  at  all,  to  that  effect,  without  tiie  consent  of  some 
foreign  Government.  I  do  not  consider,  I  am  not  aware  it  has 
ever  l>een  considered,  that  the  Constitution  has  jplaced  our 
country  in  this  helpless  condition.  The  action  of  Congress  in 
vepeaUpg  the  treaties  with  France  bv  the  act  of  Julv  7tn,  1798, 
(1  Stat^  at  I'&i^ge,  678,)  was  in  conformity  with  tnese  views. 
In  the  case  of  Taylor  et  al.  v.  Morton,  (2  Curtis's  Cir.  Ct  R, 
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454,)  I  liad  occasion  to  consider  this  salj^  and  I  adhere  to 
the  vie  ws  there  expressed. . 

J£,  therefore,  it  were  admitted  that  the  trealy  between  the 
United  States  and  France  did  contain  an  express  stipnlation 
that  the  United  Bfates  'wonld  not  ezclnde  slavery  m>m  so 
mnch  of  the  ceded  territory  as  is  now  in  question,  this  court 
eonld  not  declare  that  an  act  of  Congress  ezclnoing  it  was 
void  by  force  of  the  treaty.  "Whether  or  no  a  case  existed 
sufficient  to  jnstify  a  refnsal  to  execute  snch  Astipnlaliony 
would  not  be  a  judicial,  but  a  political  and  legialafive  question, 
wholly  bevond  the  authority  or  this  court  to  toy  and  determine. 
It  would  belong*  to  diplomacy  and  legislation,  and  not  to  the 
administration  of  ezistinjg^  laws.  Such  a  stipulktion  in  a  treaty, 
ifi  legislate  or  not  to  legislate  in  a  particular  way,  has  been  re- 
peatMly  held  in  this  court  to  address  itself  to  ine  ^litical  or 
the  legislative  power,  by  whose  action  thereon  this  court  is 
bound.  (Foster  t*  Mcolson,  2  Peters,  814;  Garcia  v.  Lee,  12 
Pdefs,  519.) 

But»  in  myjudj^ent,  tiiis  treaty  contains  no  stipulation  in 
any  manner  arocting  the  action  of  the  United  States  respecting 
tilie  tenitory  in  question.  Before  examining  the  language  cs 
the  treaty,  it  is  material  to  bear  in  mind  that  the  part  of  the 
cedidd  territory  lying  north  of  thirty-six  desires  thirty  minutes, 
and  west  and  north  of  the  present  State  of  Missouri,  was  then 
a  wilderness,  uninhabited  save  by  savi^ges,  whose  possessory 
titie  had  not  Ihen  been  extinguished. 

It  is  itapossible  for  m^to  conceive  on  what  ^und  France 
could  have  JEidvanced  a  claim,  or  could  have  desired  to  advance 
a  claim,  to  restrain  the  United  States  from  making  any  rules 
and  reguUtions  respecting  this,  territory, 'which  the  United 
States  might  think  nt  to  make;  and  still  less  can  I  conceive 
of  any  reason  which  would  have  induced  the  United  States  to 
yield  to  such  a  claiml  It  was  tp  be  expected  that  France 
would  desire  to  make  the  change  of  sovereignty  and  jurisdio-* 
tion  as  littie  burdensome  as  possible  to  the  then.  inlukbitantB 
of  Louisiana,  and  might  well  exhibit  even  an  anxious  solici- 
tude to  protect  their  property  and  persons,  amd  secure  to  them 
and  their  posterity  their  religious  and  political  rights;  and  the 
United  States,  as  a  just  Govemmenl  might  rea($ly  accede  to 
all  proper  stipulations  respecting  those  who  were  about  to 
have  Ih^ir  allegiance  transforred^  But  what  interest  France 
could  have  in  uninhabited  territory,  wh  ch^  in' the  language  <jf 
the  treaty,  wias  to  be  transferred  ^^foreve^and  i|i  fuU  jsover- 
^gnty,'n6  the^United  States,  pr  how  the  tinited'  States  oould 
eonsjeint  to  alloW  a  foreigii  nation  tp  interfere  in  its  puid(y 
internal  affiurs,  lu  which  that*  foreign  nation  had  no  concern 
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whatever,  is  difficult  for  me  to  oomectore.    In  my  judgment^ 
this  treaty  contains  nothing  of  the  kind. 

The  third  article  is  supposed  to  have  a  bearing  on,  the  ques- 
tionf  It  is  as  follows:  ^^'The  inhabitants  of  the  ^ed  temtoir 
shall  be  incorporated  in  the  Union  of  the  tJnited  Stiites,  ana 
admitted  as  soon  as  possible,  ae<^rding  to  the  princoples  of  the 
Federal  Oonstitntion,  to  the  eigoyment  of  all  the  rights,  advan- 
tages, and  immunities,  of  citizens  of  the  TJnited  States;  aji  Vi!: 
the  inean  time  they  shall  be  maintained  and  protected  1  q  tJie 


eqovment  of  their  liberty,  properly,  and  the  religion  they  prp- 
liMS.  * 

There  are  two  views  of  tbis  article,  each  of  which,  I  thiniL 
decisively  sbows  that  it  was  not  intended  to  restrain  the  Con- 
gress from  excluding  slavery  from  that  part  of  the  ceded  terri- 
tory then  uninhabited.  The  first  is,  that,  manifestly,  its  sole 
object  was  to  protect  individual  rights  of  the  then  inhabitants 
of  the  territory.  They  are  to^  be^  ^'maintained  and  protecte^i 
in  the  free  eiyoyment  of  their  liberty,  property,  and  the  re- 
profess."    But  this  article  does  not  secure  to  tbem 


jion  they  profess. 
tbe  ligbt  to  go  upon  the  public  domain  ceded  by  the  treaty, 
eillier  with  or  without  their  slaves.  The  right  or  power  of 
doing  Hm  did  not  exist  before  or  at  the  time  the  treaty  was 
made.  The  French  and  Spanish  Qovemments  while  they 
held  the  countiy,  as  well  as  the  United  States  when  tiiey  ac- 
quired it,  always  exercised  the  undoubted  right  of  excluding 
inhabitants  from  the  Indian  countiy,  and  of  determining  when 
and  on  what  conditions  it  should  be  opened  to  settlers.  And 
a  stipulation,  that  the  then  inhabitents  of  Louisiana  should  be 
protected  in  their  property,  can  have  no  reference  to  their  use 
of  that  property,  where  they  had  no  right,  under  the  treaty,  to 
go  with  it,  save  at  the  will  of  the  United  States.  If  one  who 
was  an  inhabitant  of  Louisiana  at  the  time  of  the  treaty  had 
afterwards  ti^en  property  then  owned  by  him,  consisting  of 
fire-arms,  ammunition,  and  spirits,  and  had  gone  into  the  In- 
dian country  north  of  thirty-six  degrees  thirty  minutes,  to  sell 
them  to  the  Indians,  all  iotiust  agree  the  third  article  of  the 
treaty  would  not  have  protected  him  from  indictment  under 
the  act  of  Congress  of  March  80,  1802,  (2  Stat  at  Lar^,  189,) 
adopted  and  extended  to  this  territory  by  the  act  of  iforch  26, 
1804,  (2  Stat  at  Large,  288.) 

Beside^,  whatever  rights  were  secured  were  individual  rights. 
If  Con^:^  shou]d  pass  any  law  which  violated  such  rights  of 
any  individual,  and  those  riehts  were  of  such  a  character  as 
not  to  be  within  the  lawful  control  of  Congress  under  the 
Constitution,  that  individual  could  complain,  and  the  act  of 
Congress,  as  to  such  rights  of  his,  would  oe  inoperative ;  but  it 
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would  be  Talid  and  operatiye  as  to  all  otber  penohs,  whose  in* 
dividaal  rights  did  not  come  nnder  tike  protection  of  the  treaty. 
AtLd  inaemnch  as  it  does  not  appear  that  any  inhahitent  of 
Lom8ian%  whose  riehts  were  secnred  by  treaty,  had  been  in- 
tared,  it  would  be  wnollj  inadmissible  for  thb  court  to  assume, 
first,  that -one  or  more  snch  cases  may  haye  existed;  ^d,  seo- 
oud,  that  if  any^  did  exist,  the  entire  law  was  void — ^not  only  as 
jr>  f.io  se  cases,  if  any,  in  which  it  conld  not  rifffatfolly  operate^ 
but  lUB  to  all  others,  wholly  unconnected  wi&  the  treaty,  in 
which  such  law  could  rightfully  operate. 

But  it  is  quite  uunecessarp',  in  my  opinion,  to  pursue  this 
inquiiy  further,  because  it  clearly  appears  fix>m  the  language 
of  Ae  article;  and  it.  has  been  decided  by  this  court  thi^  the 
stipulation  was  temporary,  and  ceased  to  naye  any  effect  when 
the  then  inhabitants  of  the  Territory  of  Lomsiana,  in  whose 
behalf  the  stipulation  was  made,  were  incorporated  into  tiie 
XJnien.  ^. 

In  the  cases  of  ^w  Orleans  v.  De  Armas  et  aL,  (9  Peters, 
228,)  the  question  wa$^  whether  a  titie  to  property,  which  ex- 
Istea  at  the  date  of  uie  treaty,  continded  to  De  j^rotected  by 
the  treaty  after  the  State  of  LoulBiana  was  admitted  to  the 
ITnion.  The  third  article  of  the  treatjjr  was  relied  on*  Mr. 
..Chief  Justice  Marshall  said:  '^This  article  obyiously  contem- 
plates two  objects.  One,  that  Louisiana  shall  be  admitted  into 
the  I^nion  as  soon  as  possible,  on  an  equal  footii^  with  the 
other  States ;  and  the  other,  that,  till  such  admission,  the  in- 
habitants of  the  ceded  territory  shall  be  protected  in  the  free 
'Mjoyment  pf  their  liberty,  property,  and  religion.  Had  any 
one  of  these  rights  been  yiolated  whfle  these  stipulations  con- 
tinued in  fiurce,  the  indiyidusl  supposing  himself  to  be  injured 
mi^ht  haye 'brought  hb  case  into  tnis  court,  under  the  twenty- 
fiftn  section  of  the  judicial  act  But  this  stipulation  ceased  to 
operate  when  Louisiana  became  a  member  of  the  Union,  and 
its  inihabitants  were  '^admitted  to  the  eiyoyment  of  all  the 
rights,  adyantages,  and  immunities,  of  citizens  of  the  United 
States." 

The  cases  of  Chouteau  v.  Marguerita,  (12  Peters,  507,)  and 
PermolFc-  New  Orleans,  (8  How.,  689,)  are  in  conformity  with 
this  yiew  pf  the  treaty. 

To  conyert  this  temporary  .stipulation  of  the  treaty,  in  be- 
hfdf  of  Frepch  sulgects  who  then  inhabited  a  small  portion  of 
X^ui^iana,  into  a  permanent  restriction  upon  the  power  .of 
Congress  to  reflate  territory  1hen  uninhabited,  ana  to  assert 
that  it  QOt  only  lestrains  Cbngress  from  affecting  the  rights  of 
property  of  the  then  inhabitants,  but  enabled  them  and  all 
other  citizens  of  the  United  States  to  go  into  any  part  of  the 
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ceded  ierritory  with  their  slayes,  and  hold  them  therei  is  a  oon- 
Btniction  of  tms  treaty  bo  opposed  to  its  natural  meanings  and 
BO  fiur  beyond  its  subject-matter  and  the  evident  design  of  the 
parties,  mat  I  cannot  assent  to  it  In  mj  opinion,  tms  treaty 
nas  no  bearing*  on  the  present  question. 

For  these  reasons,  I  am  of  opinion  that  so  faiuch  of  the  dm^ 
end  acts  of  Confi^ress  as  prohibited  slavery  and  involuntaiy  sej 
vitude  within  that  part  of  the'^Territory  of  Wisconsin  lyin^: 
north  of  thirtjr-six  aegrees  thirty  minutes  north  latitude,  ana 
west  of  the  nver  Mississippi,  were  constitutional  and  valid 
laws. 

I  have,  enressed  my  opinion,  and  the  reasons  therefor:  at 
fiEur  greater  length  than  I  could  have  wished,  upon  the  differ- 
ent questions  on  which  I  have  found'  it  necessary  to  pass,  to 
arrive  at  a  judgment  on  the  case  at  bar.  These  questions  are 
numerous,  and  the  grave  importance  of  some  of  them  required 
me  to  esliibit  fully'the  grounds  of  my  opinion.  I  have  touch- 
led  no  quiestion  which,  in  the  view  I  have  t%b:en,  it  was  not  ab- 
solutely necessary  fop  me  to  pass  upon,  to  ascertain  whether 
ihb  judgment  of  the  Circuit  Court  should  stand  or  be  reversed. 
I  have  avoid^  no^  question  on  which  the  validity  of  that  judg- 
ment depends. « ^  To^  nave  done  either  more  or  less,  would  have 
been  incon^stent  with  my  views  of  my  duty. 

In  my  opinion,  the  judgment  of  the  Circuit  Court  should  be 
reversed,  and^the*  cause  remanded  for  a  new  trial 
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l?:RINOJJPAJLi    M  A  TTERS. 


ADIONISTBATOB. 

1.  Where  aa  adminlitrator  leOi  propeMj  which  had  been  conyeyed  to  him  fbr 
the  poipoee  of  leciiring  a  debt  due  to  his  intettate'i  eetate,  hie  fkilure  to 
aceonnt  for  the  proceeds  amoimts  to  a  deTMtaTit,  end  renders  himself  and 
his  sureties  upon  his  administration  bond  liable;  bnt  it  does  not  entitle 
the  heirs  to  claim  the  property  from  a  purchaser  in  good  ikith  for  a  Taln« 
able  oonsideration.    Lai^  «< «!.  t.  C^liUonf  116, 

S.  Hor  can  the  hdrs,  in  snch  a  case,  claim  laiid  which  has  been  taken  np  by 
the  administrator  as  Tacant  land,  and  for  whidi  he  obtained  a  patent 
from  the  United  States,  although  snch  land  was  included  in  the  conTsj- 
ance  to  him.     ~^ ' ' 


8*.  IftoreoYer,  the  &cts  necessazr  to  sustain  the  plea  of  the  statute  of  HmitatioM 
axe  profed  on  the  part  of  the  defendant  in  this  case,  and  no  charge  in  the 
bill  discloses  a  case  of  exception  tnm  its  operation.    IHd, 
ADMIRALTT. 

1.  The  master  of  a  Tessel  has  power  to  create  a  lien  upon  it  Ibr  repairs  and 

supplies  obtained  In  a  foreign  port  in  a  case  of  necessitj;  and  he  does  so 
without  a  bottomry  bond,  when  he  obtains  them,  in  a  case  of  necessity, 
on  the  credit  of  the  TeeseL    Tkoma$  §t  aL  r.  Otbam,  22, 

2.  It  is  not  material  whether  the  implied  hypothecation  is  made  directl/  to  the 

frimishers  of  repairs  and  supplies,  or  to  one  who  lends  money,  on  the 
credit  of  the  Tessel,  in  a  case  of  necessity,  to  pay  such  Aimishers.    iMi 
8.  This  power  of  the  master  extends  to  a  case  where  he  is  charterer  and  special 
owner  jMV  kae  mec  '  Ibid, 

4.  But  this  authority  only  exists  in  cases  of  necessity,  and  it  is  the  duty  of  the 

lender  to  see  that  a  case  of  i^parent  necessity  for  a  loan  exists.    lUtL 

5.  Hence,  where  the  master  had  receired  freight  mon^,  and,  with  the  assist- 

ance of  the  libellants,  iuTcsted  it  in  a  series  of  adrentures  as  a  merchant, 
partly  carried  on  by  means  of  the  resseL  the  oommand  of  which  he  had 
deserted  for  the  purpose  of  conducting  tnese  adrentures,  and  moner  was 
ad?anced  by  the  libellants  to  enable  the  master  to  repair  and  supply  the 
Tessel,  and  purchase  a  cargo  to  be  tran^orted  and  sold  in  the  course  of 
such  priTate  adyentures;  and  the  freight  mon^  earned  by  the  Tessel  was 
sufficient  to  pay  for  the  repairs  and  supplies,  and  might  hsTe  been  com- 
manded for  that  use  if  it  had  not  been  wrongftilty  diTerted  from  it  by 
the  master,  with  the  assistance  of  the  libellants,  it  was  held  that  the  latter 
had  no  lien  on  the  Tessel  for  their  adrances.    Ibid, 

6.  Where  a  flat-boat,  which  was  ikstened  to  the  bank  of  the  Mississippi  riTer  at 

night,  was  run  down  and  sunk  by  a  steamer,  the  circumstances  show  that 

the  steamer  was  in  fault,  and  must  be  respondble  for  the  loss.    UH  T« 

Oi^lham  «<«(.,  59. 
T*  It  was  not  necessaxr  for  the  flat-boai,  in  the  position  which  it  ooenpled,  to 

show  a  light  duruig  the  night    iWL 
8.  When  a  boat  or  yessel  of  any  kind  is  frstened  for  the  night  at  a  landing 

place  to  which  other  boats  ihay  hare  occasion  to  make  a  landing  in  the 


ete  niTDEZ. 

ADMnULTT,  (Omtkmti.) 

iii|^t|ltlf  Mrtrii^jpnidMitelicrpoiitioatobt  dcrigaaltd  br  *  ]i|^ 
OB  htf  own  Meooati  at  wdl  ft»  that  tii«  imml  aialdiiif  a  laadiiif  oiij 
have  light  to  do  90.  But  wIiod  a  Toaaal  If  tied  to  tlio  baak  of  a  ttntf 
not  in  a  port  or  harbor,  or  at  a  plaoo  of  landing,  out  of  the  lino  of  oof- 
tomaxy  naTigation,  thoro  if  no  oooaaion  te  hor  to  ahow  a  li^t,  nor  haa 
it  trer  boon  raqnixod  thai  tho  ahonld  do  ao.  iML 
9.  Marittme  liana  ara  HneH  fimt,  and  wHl  not  bo  «ztondad  hj  eonitnictioB. 
Fmirf<nir<rf<rr  t.  Jfitti.  Ctimmi  cfth$  StmmMt  Tamkm  Btmin*  82. 

10.  Gontiaeli  for  tho  Mpra  omnlqjinont  of  m  Tawd^do  not|  bj  tho  maiitiaM 

law,  hypothooata  the  TioaaL    JNi 

11.  The  obligation  botwoon  ship  and  eargo  if  nratnal  and  radproad|  and  doaa 

not  tMo  plaea  till  the  eaigo  la  on  board.    AtfL' 

15.  'l^n  agraamont  botwoan  ownora  of  Toaiala  to  form  a  lino  foreaiiTing  paw 

gars  and  freight  between  New  Tork  and  San  Franoiaeo,  if  bat  a  oontnct 
te  a'  limited  partnenhip,  and  the  remedy  te  a  breach  of  it  la  in  tho  oom- 
mon-law  oosrta.    iftjdL 

18.  Where  a  libel  te  iniformation,  praying  the  condemnatf on  of  a  Taaiel  te 
.  Tiolating  the  paiienger  law  of  the  United  Statea,  itatea  the  olfenoe  in  the 
wordi  of  the  itatate,^it  ia  soffldent     ITMtetf  jSlW«i  t.  Brig  Nmtr^  tf). 

Ii<  Where  a  ateamer  ran  down  md  annk  a  achooner  whieh  waa  at  anchor  in  a 
dark  and  rainr  night,  the  achooner  waa  to  blame  te  hating  no  lights 
which,  at  the  ume  of  ooUiaion,  had  been  temporarily  removed  te  tho  pnr- 
poae  of  being  deanaed.    Miog^n  ttoLf.  BUtmtr  8l  Ck&Hm  if  oL,  io8. 

16.  But,  inaamnch  aa  the  achooner  waa  in  a  place  mnch  frequented  aa  a  harbor 

in  atormy  weather,  and  of  which  the  ateamer  waa  chargeable  with  knowl- 
edgOi  it  waa  the  dv^  of  the  steamer  to  dacken  her  speod  on  snch  a  night, 
if  not  to  hate  aToided  the  place  altogether,  which  conld  eaaily  haye  be« 
done.    IM, 

18.  The  ihet  that  the  steamer  carried  tho  United  Statea  mail,  iano  oieoae  te 
her  proceeding  at  andi  a  n^d  rate.    IhUL 

lY.  The  caae  moat  therefore  be  remanded  to  the  Ofarenlt  Conrt,  to  apportion  the 
loaa.    IkUL 

18.  Where'the  decree  waa  te  a  leaa  som  than  two  thousand  doDars,  the  appeal 

mnat  be  dismissed  te  want  of  Jnriadiction.    Mi. 

19.  It  cannot  be  doubted  that  a  maater  has  power  to  sdl  both  Tessd  and  oaigo^ 

in  certain  caaea  of  abaolnte  neceadfy.     iM  <f  al.  t.  Jmm  <f  at.,  11^. 

30.  But  thia  nle  had  no  application  to  a  wreck  where  the  properly  is  deseiied, 

or  about  to  become  ao,  and  the  peraon  who  haa  it  in  his  power  to  save 

the  crew,  and  aalTO  the  cargo,  prefon  to  driTO  k  bargain  with  the  maateri 

•  and  wh^  the  necesdty  is  imperatire,  becanae  H  iathe  price  oT  saftify. 

SI.  Ko  Talid  reaaon  can  be  asdgned  te  fodng  the  reward  te  aalTing  dereUot 
property  at  ''not  more  than  a  half  or  less  than  4  t&ird  of  the  property 
saTod."  The  tme  prindple'in  all  eaaes  1^  adequate  reward  acccnrding  to 
the  drcumstancea  it  the  caae.    IM, 

32.  Where  the  property  salTed  was  transported  by  the  salTors  from  Behrlng's 
Straits  to  th^  Sandwich  Islanda,  and  thence  to  New  Tork,  the  aalmage 
serrice  waa  complete  when  the  property  waa  brought  to  a  port  of  safoty. 
The  court  allowed  the  salvors  the  pne-half  for  this  serrice.  and  alao  fri^ght 
on  the  other  moiety  from  the  Sandwich  Islands  to  New  Torik.    IhUL 

38.  To  be  seaworthy  ^  respects  cargo,  the  hull  of  a  Tessd  must  be  ao  tight, 
stanch,  and  strong,  as  ta  resist  the  ordinary  action'  of  the  sea  durim|.tiM 
Tojage,  without  damage  or  loss  of  cargo.  DvpotU  d$  Jf«Miirt  ^  Co,r» 
FaiMi  «<  ol.,  163. 

34.  A  Jettison,  rendered  necessa^  by  a  peril  of  the  aea.  Is  a  loss  br  such  peril 
within  the  meaning  of  the  exception  contained  in  bills  of  lading— afiler, 
if  unseaworthiness  of  the  rend  caused  or  contributed  to  the  noMadty  te 
the  Jettison..  TMi 

96.  The-  owner  of  cargo  Jettisoned  haa  a  maritime  lien  on  the  Tessd  te  the 
contributory  share  due  from  the  Telad  on  an  a^Juatment  of  the  ceneial 
aTorage,  whidi  lien  may  be  enforced  by  a  proceeding  in  rem  in  the  ad^ 
miralty.    IbU. 
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ADIORALTT,  (ComimMi.) 

Se.  Where  the  iibd  alleged  a  shipment  of  cargo  under  a  bill  of  lading,  and  iti 
Bon-deliTeij,  and  prayed  prooeaa  against  the  Teasel,  and  the  answer  set 
up  a  Jettison  rendered  necessary  by  a  peril  of  the  sea,  and  this  deftneite 
allegation  was  sustained  by  the  eonrt,  it  was  held  that  the  libellant  was 
enUtled  to  a  decree  for  the  eontribntory  share  of  general  ayerage  due 
from  the  yessel.    iMdL 

St.  There  are  no  technical  rules  of  Tarianee  or  departure  in  pleading  in  the  ad- 
miral^.   iMtC 

28.  Where  a  mortgage  existed  upon  the  moiety  of  a  yessel  which  was  afterwards 

libelled,  condemned,  and  sold  by  process  in  admiralty,  and  the  proceeds 
brought  into  the  registry  of  the  court,  the  mortgagee  could  not  file  a  libel 
against  a  moiety  of  those  ploceeds.  £khidkardl  gtoLr.  Sk^AnjfdijueiiZd, 

29.  His  proper  course  would  hare  been,  either  to  haye  appeared  as  a  claimant' 

whoi  the  first  libel  was  filed,  or  to  have  anplied  to  the  court,  hj  petitio% 
for  a  distributiye  share  of  the  proceeds,    liid, 

-BO.  Neitiier  ndn,  nor  the  darkness  of  the  night,  nor  the  absence  of  a  light  tnm  a 
barge  or  sailing  yessel,  nor  the  fret  that  the  steamer  was  well  manned 
and  ftimished,  and  conducted  with  caution,  will  excuse  a  steamer  for 
coming  in  collision  with  a  barge  or  sailing  yessel,  where  the  barge  or 
sailing  tessel  is  at  anchor  or  sSUing  in  a  thoroughftre,  but  out  of  the 
usual  track  of  the  steam  yesseL  Jfem  York  and  Vkginia  SietmMp  Com' 
pmnif  y.  Caidenoood  §t  oL,  241. 

31.  Therefore,  where  a  collision  took  place  between  a  steamer  and  a  sailing 
yessel,  the  latter  being  out  of  the  ship  channel,  and  near  an  edge  o? 
shoals,  the  steamer  must  be  responsible.    Ibid. 

i2.  The  sailing  yessel  IumI  no  pilot,  and  did  not  exhibit  an  efficient  light  Al- 
though these  circumstances  did  not  exonerate  the  steamer,  yet  they  make 
it  necessary  fpr  this  court  to  say  that  an  obligation  rests  upon  all  yessels 
found  in  the  ayenues  of  commerce,  to  employ  actiye  diligence  to  aydd 
collisions,  and  that  no  inforence  can  be  drawn  from  the  fitet,  that  a  yenel 
is  not  condemned  for  an  omisdon  of  certain  precautionary  measures  in 
one  case,  that  another  yessel  will  be  excused,  under  other  circumstances, 
for  omissions  of  the  same  description.    lUd. 

33.  In  order  to  -create  a  maritime  lien  for  supplies  ftamished  to  a  yessel,  there 

must  be  a  necessity  for  the  supplies  themselyes,  and  also  that  they  could 
)>e  obtained  only  by  a  credit  upon  the  yessel.    PnUt  «t  oL  r.  Eetd^  350. 

34.  Hence,  where  a  running  account  for  coal  was  kept  with  a  yessel  trading  upon 

the  lakes,  the  master  of  which  was  also  the  owner,  it  does  not  appear 
that  the  coal  could  be  procured  only  by  creating  a  lien  upon  the  yesseL 
Ihid. 
36.  In  a  contest,  therefore,  between  a  libellant  for  supplies  and  mortgagees  of 
the  yessel,  the  latter  are  entitled  to  the  proceeds  of  sale  of  the  IxMit    Md, 

36.  This  is  under  the  general  admiralty  law.    Ko  opinion  is  expressed  as  to  the 

effect  of  the  local  laws  of  theStates.    IhUL 

37.  The  decision  in  the  preceding  case  of  Pratt,  J^c,  claimants,  «.  Reed,  again 

affirmed.    ToidUoL  y.  SUamboat  StOtana,  362. 
AGENTS. 

1.  Where  a  sale  was  made  of  merchandise,  and  two  parties,  yis:  Roots  k  Goe 
as  one  party,  and  Henry  Lewis  as  the  other  party,  both  claimed  to  be  the 
yendors,  and  to  be  entitled  to  the  purchase-mon^,  it  was  proper,  under 
the  circumstances  which  existed  in  the  preyious  relations  of  these  parties 
towards  each  other,  for  the  court  to  instruct  the  Juzy  as  follows,  yis: 
^*  1.  If  they  shall  find  that  the  merchandise  had  been  made  subject  to  the 
order  of  Roots  k  Goe;  that  it  was  sold  by  them  in  their  own  naipe; 
that  at  ^the  time  of  aale  it  belonged  to  them,  or  that  they  had  an 
interest  in  it  for  adyancesand  commissions,  and  an  authority  as  agents 
to  dispose  of  it;  and  that  it  was  dellyered  to  and  receiyed  br  the  yendea 
in  pursuance  of  such  sale,  then  Roots  k  Goe  were  entitled  to  the  pur- 
chaee-moneyl 
"  2.  That  although  the  Juzyimay  find  from  the  eyidence  that  the  merchan- 
dise was  sold  to  the  purchasers  by  Henry  Lewis,  yet  if  th^  also  find 
that  it  belonged  to  Roots  k  Goe,  or  to  the  persons  for  whom  they  acted 


«88  TSDEJL 

AOXNTSy  (CMfiMMdL) 

M  agoitf,  Mid  If  «h«  ktUr/tlMt  BooCi  AOMhftd  aalBtflRit  In  tad 
control  of«r  tfi«  mfchtHidif  to  eortr  AdfiaoM  and  eommlMloBi;  thai 
the  pnrohMMk  fabeequaitl/  pfomlMd  to  paj  Boota  4  Goe  the  pu^ 
ohaia-mony,  and  that  tha  aait  waa  inatitatad  bafora  tha  piica  had 
baan  paid  to  Haniy  Lawia,  than  Boota  It  Ooa  irara  anlttlad  to  tha  pvb 
ehaaa-mon^.'*    JbOmOM^kitAT.MotttgtmL^MB. 
S.  Tha  aodftanca  of  unMahoiiaa  xaealpti|  givan  bj  aaothar  panon,  naa  not  a 
anfBdant  laaaon  to  Jnatiiy  the  pnichaaan  in  rafbaing  to  pay  far  tha  paop- 
artj  which  thaj  had  porchaaad.  and  in  tha  poaicarion  of  wiiich  they  had 
hot  baan  diatarfoad.    Md. 
$.  tTndar  tha'  drcnmataacaa  of  tha  caaa^  Boota  k  Ooa  had  a  xlfht  to  conaidar 
Haniy  Lawia  aa  thalr  acant,  and  to  adopt  hia  acta.     Tha  pmdiaaar  had 
no  right  to  aUaga  that  Haniy  Lawif  ma  a  tort  fcaaor.    Jhid, 
#.  Boota  k  Ooa,  having  mada  tha  eontraeta,  and  having  an  intarait  to  tha  as- 
^^     ient  of  thair  coauniaaiona,  had  a  right  to  maintain  tha-anit.    UmL 
AFfBAL. 

1.  Whara  aa  appaal  ia  taken  to  thii  eoorti  tha  tranaolpt  of  tha  record  nnit 

be  died  and  the  caae  dodeted  at  tha  term  next  ancceeding  tha  appeaL 
SUamer  FayMi  t.  Wmt  M  «<.,  183. 

2.  Although  the  caae  mnat  be  diamJaied  if  tha  tranacript  ia  not  filed  in  time,  yet 

the  meUent  can  proaeente  another  appeal  at  any  time  within  five  yean 
ftom  the  date  of  ue  decree,  provided  the  tranacript  ia  filed  here  and  the 
caae  docketed  at  tha  teem  next  aoooaeding  the  date  of  each  aacond  appeaL 


8.  Where-  the  Jndgment  of  the  Oireoit  Conrt,  in  an  action  of  4«ctment,  waa 
aoainat  tha  defendant,  in  ^hich  noBainai  damagea  oa^y  ware  awarded, 
wno  aned  oat  a  writ  of  amtr  in  order  to  faring  the  caae  before  thia  court, 
thia  court  cannot  grant  a  motion  to  enlarge  the  aecnrity  in  the  ^vpcal 
bond,  for  the  porDoae  of  covering  apprehen&d  damagea,  which  the  pliin- 
tiif  below  thinka  he  may  anatain  bj  being  kept  ont  of  hia  land.  BoUrU 
T.  CbMMT,  878. 
ATTOBNET.AT  I4AW. 

1.  By  the  rales  and  practice  of  commonolaw  conrta,  it  reata  axdnaiTely  with 
the  court  to  datefmlne  wlio  ia  qualified  to  become  or  continne  one  of  ita 
ofllcera,  aa  an  attorn^  and  oouniMUor  of  the  court;  the  power  being  reg- 
ulated, however,  bj  a  aound  and  Juat  Judicial  diacretionr-guarding  the 
rights  and  independence  <n  the  bar  aa  wall  aa  the  digni^  and  anthority 
of  the  court    Jk  PaH$  Seeombt,  9. 

3.  The  local  law  of  the  Territoiy  of  lOnneaota  baa  regulated  the  rdation  ba- 

Iween  courta  and  attorneys  and  counaeUois,  but  baa  not  essentially 
changed  the  common-law  prindpla.  .  /Mi 
8.  The  lOnnesota  statute  authoriaea  the  court  to  diamiaa  an  attorn^  or  coun- 
sellor if  he  does  not  maintain  the  reapect  due  to  courta  of  justice  and  Judi« 
dal  ofiicera,  or  for  not  conducting  himaelf  with  i&deli^  to  the  court    IbU, 

4.  The  Supreme  Court  of  the  Territory  dismissed  the  reliior  from  the  oflice  of 

counsellor  and  attorn^  of  the  court,  stating  in  the  sentence  of  dismissal 
that  he  was  guilty  of  the  offences  above  mentioned,  but  not  specifying 
the  act  or  acts  which,  in  the  opinion  of  the  court,  constituted  the  offence. 
IbkL 
'.  K.  The  order  of  dismissal  ii  a  Judicial  act  done  in  the  exerciae  of  a  Judicial 
discretion  vested  in  the  court  by  law ;  and  a  mandamus  cannot  be  issued 
'  by  a  superior  or  apellate  court,  commanding  it  to  reverse  its  dedsioni 
add  restore  the 'relator  to  the  oflice  he  haaloat    IbkL 

d.  "Where  a  fVmd  is  brought  Into  court  upon  proceedinga  under  a  bill  to-fbra- 
dose  a  niprtgage,  it  is  altogether  irregular  fbr  the  owdprt  to  order  an 
investigation  i^to  the  general  accounts  between  the  atloni^  and  hia 
cU'eni  during  peat  yeara,  itnd  to  order  that  the  attOkn^  shall  be  paid, 
out  of  (he  ihnd  in  courts  tlia  balance  which  the  maatar  may  rq^ort  to  ba 
due.  The  persons  interested  in  this,  decree  were  not  properiy  beflxra  tha 
court  as  partiea.    TFofTif  aL  v.  Xtfwii,  380. 

y.  The  competent  parses  to  agree  that  a  case  shall-  be  aattladi  and  tha  writ  of 
error  dismi^^  are  usually  the  partiea  upon  the.  record.    If  ejithar  of 
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^  ATTOBIiBT  AT  LAW,  {CoiUimud. 

7  them  has  aasigtied  hli  inlarMit  tiid  it  be  mftde  kBOfwn  to  tlie  eoiirt|  the 

'  Interetl  of  inch  aieignee'ironltt  be  protected.    Pktt  t.  J§tcm$f  884. 

y  8.  But  where  there  wm  a  Jadgment  for  coili  in  the  oovrt  below,  and  the  at- 

'  tomej  claimed  to  haye  a  Uen  upon  nich  judgment  Ibr  hli  feee,  it  if  not  a 

*  gaJIcient  reaeon  for  this  eoort  to  prerent  the  paitiee  from  agreelQg  to  die- 

mlMtheoaae.    iW& 

n  BONDS. 

f  1.  A  deed  tpeakt  from  the  time  of  its  deliTHj,  not  from  ite  date.    MMAMae 

■  y.L9  Sturm,  73. 

2.  The  bond  of  a  deputy  postmaeter  takes  eflbet  and  speaks  from  the  time  that 
^  it  reaches  the  Postmaster  General  and  is  acecmied  bj  him,  and  not  from 
i  the  day  of  its  date,  or  from  the  time  when  it  is  deposited  in  the  post 

office  to  be  sent  forward.    IM. 
t  8.  The  diflEerence  explained  between  a  bond  of  this  description  and  a  ti|Oiid 

giTen  by  a  collector  of  the  customs.    /ML 
4.  The  nomination  to  an  office  by  the  President,  oonllnAation  l^  the  Senat^ 
i  signature  of  the  commission,  and  affixing  to  it  the  seal  of  the  United 

i  States,  are  all  the  acts  necessary  to  render  the  appointment  completa. 

ML 
i  5.  Hence,  the  appointment  is  not  rendered  invalid  by  the  subsequent  death  of 

I  the  President  before  the  transmission  of  the  commission  to  the  appointee, 

I  even  where  it  is  necessaiy  that  the  person  appointed  should  perform  cer- 

i  tain  acts  before  he  can  legally  enter  upon  the  duties  of  the  office.  JbU. 

CALIFORNIA. 
I  I.  When  a  grant  or  patent  for  land,  or  legislatiTe  confirmation  of  titles  to  ]an49 

I  has  been  given  by  the  soToreignty  or  legislatiTe  authority  onty  haying  tho 

{  right  to  make  it,  without  any  proYision  baring  been  made,  m  the  patent 

i  or  by  the  law,  to  inquire  into  its  fidmess  between  the  grantor  and  grantee, 

^  or  between  third  parties  and  the  grantee,  a  third  pitfty  cannot  raise^  in 

I  ^ectment,  the  question  of  fraud  as  between  the  grantor  and  grantee. 

JkUr.S9(Umrp§taL,B2B. 
8.  A  bill  in  equity  lies  to  set  aride  letters  patent  obtained  by  fraud,  but  only 
I  between  the  sorereignty  making  the  grant  and  the  grantee.    likL 

3.  Sndi  a  patent  or  grant  cannot  be  coUatmlly  ayoided  at  law  for  fraud.    Ihid, 

4.  The  act  of  March  26, 1881,  (California  Laws,  764,)  makes  a  grant  of  all  lands 
of  the  kind  within  the  lindts  mentioned  in  it  which  had  been  sold  or 
granted  by  any  alcalde  of  the  city  of  San  Francisco,  and  confirmed  by  the 
ayuntamlento  or  town  or  city  council  thereof  and  also  registered  or  re-j 
corded  in  some  book  of  record  which  was  at  the  date  of  the  act  in  tiul' 
office  or  custody  or  control  of  the  recorder  of  the  county  of  San  Frandsco, 
on  or  before  the  third  day  of  April,  one  thousand  eight  hundred  and  fifty. 

6.  The  registry  of  an  alcalde  grant,  in  the  manner  and  within  the  time  men- 
tioned in  the  act,  is  essential  .to  its  confirmation  under  the  aet.  In  that 
particular,  the  grant  under  which  the  pUintiif  in  this  suit  claimed,  is  d^ 
flcient  The  deftndants  brought  themsclTes  by  their  documeotaiy  eridenee 
within  the  confirming  act  of  March  36, 1863.    iMdL 

6.  Where  a  claimant  of  land  in  California  produced  documentary  ^dence 
in  his  favor,  copied  fix>m  the  arcblres  in  the  office  of  the  surveyor  gen- 
eral  and  other  original  grants  by  Spanish  officers,  the  presumption  b  in 
fovor  of  the  power  of  those  officers  to  make  the  grants.  VkUid  8UU$9  t. 
Peraium  aL,34A. 

7.  If  the  power  be  denied,  the  burden  of  proof  is  upon  the  party  who  denies  It 

8.  The  history  of  California,  with  respect  to  the  power  of  its  Qovemon  to 
grant  iMid,  examined.    IhikL 

9.  The  boundaries  of  the  tract  of  land,  as  decreed  by  the  District  Court,  afilrmed. 
Ibid. 

10.  That  the  Spanish  grants  of  land  in  California  were  large,  is  no  reason  why 
this  court  shoiSd  r^^ue  to  confirm  them.  Un^td  &tau  v.  SiUktfind  el 
at.,  363. 

11.  A  grant  of  a  tract  of  land  known  by  the  name  of  El  Cahon,  tying  near  the 


640  IKD'KK. 

GAUrOBNIA,  {OptUimud.) 

mlffloii  of  Stn  Diego,  and  boiiif  thai  which  the  nap  attaehad  to  the 
official  p^MTi  eipreaiM,  which  nuy  ia  of  anch  a  charactar  that  a  mnrcjw 

^ooold  Ut  off  the  land,  ie  good,  ana  mait  be  f^nflnned.    IbkL 

OBBTIFIOATB  OF  DITI8I0N  DC  OPINIOM. 

L  Where  a  qnettioii  waa  oertified  from  the  Oircnit  Ooart  to  thia  coort,  Tii: 
whether  a  certain  letter,  written  hj  the  caahier  of  a  hank  without  Ihe 
knowledge  of  the  directaiy,  though  copied  at  the  time  of  ita  date  in  the 
letter-book  of  the  bank,  waa  a  le^  and  Talid  act  of  aothority;  and  the 
record  afforded  no  eyidence  relevant  to  the  acta  and  anthofi^  of  the 
caahier.  or  tO|  the  practice  of  the  bank  in  ratilVing  or  rejecting  rimOar 
acta,  this  court  cannot  answer  the  qnesCion,  and  the  case  mnst  be  remand- 
.  ed  to  the  Oircnit  Gonrt,  to  be  tried  in  the  nanal  manner.  ZTrnkitf  Aate  t. 
(%  Bank  of  Cohuithut,  886. 

GSBTXCBABL 

1.  Where  there  appears  to  be  an  omission  in  the  record  of  an  important  paper, 

which  maj  be  necessary  Ibr  a  correct  decision  of  the  caae  otthe  defendant 

.  in  error,  who  has  no  connsel  in  coort,  the  ponrt  will,  of  ita  own  motion, 

order  the  caae  to  be  continned  and  a  certioraKi  to  be.iasoed  to  bring  np 

tiie  missing  paper.    Morpan  t.  CurUmui  #(  oL,  8. 

OHAHOBBT. 

1.  In  the  present  caae,  where  a  bill  waa  filed  to  set  aalde  titles  for  frands 

alleged  to  haye  been  committed  in  1767,  the  bill  does  not  make  ont  a 
sufficient  case;  and  the  eridence  does  not  eren  sustain  the  fiiets  alleged. 
And  the  disabilitj  to  sae,  arising  from  coTcrtnre, 'is  not  satisfectorilj 
proTed.    Moort  t.  Chtew  §t  ol.,  69. 

2.  In  case  of  alleged  fttind,  it  is  true  thai  the  statnte  of  limitations  does  not 

begin  to  ran  nntil  the  frmnd  is  discoTcred.  But  then  the  bill  mnst  be 
specific  in  stating  the  fects  and  circnmstaaces  which  constitute  the  frand; 
and  in  the  present  case,  this  is  not  done.    Ibid. 

8.  Where  property  waa  sold  under  an  administrator's  sale,  the  preaumption  if 
in  fitTor  of  its  correctness ;  and  after  a  long  possession  under  it,  the  bur- 
den of  proof  is  upon  the  partr  who  impeaches  the  sale.    JbUL 

4.  According  to  the  practice  pNScnbed  for  the  Oireuit  Oourts,  bj  this  oourt,  in 
equity  causes^  a  bill  cannot  be  dismissed,  on  motion  ^of  the  respondents, 
for  want  of  equity  after  answer  and  beibre  the  hearing.  BttU  t.  Lam 
mtd  WyiBy  7a. 

6.  Where  an  administrator  sells  property  which  had  been  ^onT^yed  to  him  for 
the  purpose  of  securing  a  debt  due  to  hia  intestate's  est^  his  foilure  to 
account  for  the  proceeds  amounts  to  a  deTaatayit,  and  renders  himself  and 
hia  sureties  upon  his  administration  bond  liable ;  but  it  does  not  entitle 
the  heirs  to  claim  the  property  from  a  purchaser  hi  good  faith  for  a  Talu- 
able  consideration.    Long  etoLY,  (yiillon,  116. 

6.  Nor  bui  the  heirs,  in  such  a  case,  dalm  land  which  has  been  taken  up  l>7 

the  administrator  as  recant  land,  and  for  which  he  obtained  a  patent 
from  the  United  Statea,  although  such  land  was  included  in  the  cony^* 
ancetohim.    Ihid, 

7.  Moreoyer,  the  facts  necessary  to  sustain- the  plea  of  the  statute  of  limitations 

are  proved  on  the  part  of  the  defendant  in  this  case,  and  no  charge  in  the 
bill  discloses  a  case  of  exception  from  its  operation.    i6idL 

8.  The  Harmony  Society  was  established  upon  the  basis  of  a  community  of 

property,  and  one  of  the  articles  of  association  provided,  that  if  any 
member  withdrew  from  it,  he  should  not  claim  a  share  in  the  property, 
but  should  only  receive,  as  a  donation,  such  sum  as  the  society  chose  to 
give.    Baktr  it  td^  v.  Naektriihy  126. 

9.  One  of  the  members  withdrew,  and  received  the  sum  of  two  hundred  dollars, 

as  a  donation,  for  which  he  gave  a  receipt,  and  admowledged  that  he  had 
wiUidrawn  from  the  society,  and  ceased  to  be  a  member  thereof.    Ibid, 

10.  A  bill  was  then  filed  by  him,  claiming  a  share  of  the  property,  upon  tlie 

ground  that  he  had  been  ui^ustly  excluded  from  the  society  by  combi- 
nation and  covin,  and  evidence  offered  to  show  that  he  had  been  com- 
pelled to  leave  the  society  by  violence' and  harsh  treatment    Ibid, 

11.  The  evidence  upon  tills  subject  related  to  a  time  antecedent  to  the  date  of 
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tiM  rtetipt    Th»wM  no  cJiiy  fai  th»  bflj  fapmrhfag  Ifci  wodBt  ^" 
the  NtttoBMBt  niftdA  St  iti  diiftft.     JUL 
11.  Hdd.  that  under  the  eontnet,  the  Mttl«n«l  wat  condutrti  nnkM  ia- 

peMhed  bj  the  bin.  iML 
18.  A  eoort  of  eqnity  will  not  entertein  n  bill,  wheve  the  ooynpleJww^  ieek  to 
enftKee  »  morel/  legiel  title  to  lead ;  end  in  the  pweent  ceee,  te  the 
abeenoe  of  ellegetioni  thet  the  plejntifh  eie  ■eeMiig  e  nertition,  or  e  dl^ 
ooreiy,  or  en  eoeoont,  or  to  oToid  e  mnltipliei^  of  fom|*the  Un  enaaoi 
be  neinteined.    ja^  K  «L  t.  .fieMi «( et,  ITl. 

14.  Where  e  ftud  ia  brought  into  oovrt  npon  prooeedlnn  nndar  a  bill  to  i>r^ 

oloae  a  mortgage,  it  ia  altogether  irregnlar  for  tiie  oovrt  to  ordir  afei 
biToitigation  into  the  general  aoeonnta  between  the  attomer  and  Ua 
dient  dnring  peat  yeeri,  end  to  ord«r'  that  the  attomej  ihau  be  paid, 
ont  of  the  fluid  in  eonrt,  the  belanee  which  the  meater  may  raport  to  be 
due.  The  peraona  Intmated  in  thia  decree  were  not  properlj  Mbfo  the 
eonrt  aa  partiee.     iro(^il  el.  ▼.  Xmmi,  280. 

15.  The  i^pellate  Jnriadiction  of  thia  eonrt  onlj  indndea  eaaet  where  the  Jndg^^ 

meat  or  deeree  of  the  Oircnit  Conrt  ia  final    B4§b€  MaLr.  AmmO;  S88. 

18.  In  ohanceiy,  a  decree  ia  interloentoiy  whenerer  an  inqniiy  aa  to  matter  of 
law  or  liiet  ia  directed,  preperatoiy  to  a  final  dediJon.    IbU, 

ly.  Bnt  when  a  decree  finallj  decidee  and  diapoaea  of  the  whole  SMiita  of  the 
canae,  and  reaerrea  no  flurther  qneatlona  or  directiona  toot  the  ftitnxe  Judg- 
ment of  the  court,  ao  that  it  will  not  be  neoeaeary  to  bring  the  cauae 
again  before  the  court  for  ita  final  dedaion,  it  ia  a  final  decree.  -  Mi, 

18.  Therefore,  where  a  caae  waa  referred  to  e  maater,  to  take  an  acconnt  of  rente 

and  piofltB,  Ac,  upon  eridence,  and  firom  an  ezaniination  of  the  partiea, 
and  to  make  or  not,  to  make  aUowancei  ellbcting  the  righta  of  the  pertiei^ 
and  to  report  hia  reaulta  to  the  court,  thia  waa  not  a  final  decree.    Md, 

19.  The  preceding  caaea  upon  thia  aubject,  examined.    lUi, 

80.  The  rule  with  reapect  to -final  and  interlocntorr  decreea,  which  ia  .i^n^^ed  to 

the  preceding  caae  of  Beebe  et  aL  e.  Euaadl,  again  alBrmed  end  implied. 
IfarnO^  if  eiL  t,  Woot^Mt,  888. 

81.  Where  monej  waa  borrowed  flmn  a  beak  upon  a  promiaaorj  note,  dgned  bj 

the  prindpel  and  two  auretiea,  and  the  prindpal  debtor,  \fj  wsj  of  counter 
eeeuri^,  courted  certain  property  to  e  truatee,  for  the  purpoee  of  indem- 
niiying  hii  auretiea,  it  waa  neceaaarj  to  make  the  truatee  and  the  ceatui 
que  truat  partiea  to  a  bill  filed  hj  thtf  bank,  eaeerting  a  qMcial  lien  upon 
the  property  thua  conTCjett.  JfeJKea  MaLr,  Brmuk  Bank  ^Ahhmma,  878. 

88.  But  where  the  prindpal  debtor  had  made  a  fkuadulent  couTojance  of  the 
property,  which  had  continued  in  hia  poaaeadon,  alter  the  execution  of 
the  fint  deed,  and  then  died,  a  bill  waa  good,  wliich  waa  filed  by  the  bank 
againat  the  administratora,  for  the  purpoee  of  aetting  adde  the  fraudulent 
conTeyance,  and  bringing  the  property  into  the  aaaeta  of  the  deceaaed, 
for  the  benefit  of  all  creditora  who  might  apply.    /ML 

88.  In  the  preient  case,  where  a  bill  waa  filed  to  aet  adde  titlea  for  ftmnda 
alleged  to  haye  been  con^mitted  in  1767,  the  bill  doea  not  make  out  a 
auflident  caae ;  and  the  OTidence  doee  not  eren  austain  the  iketa  alleged. 
And  the  diaability  to  sue,  ariaing  from  coTcrture,  ia  not  aatiafketorily 
piOTcd.    Moon  ▼.  Or$m§  H  el.,  69. 

34.  In  caae  of  alleged  fraud,  it  ia  true  that  the  atatote  of  limitationa  doea  not 
begin  to  run  until  the  fttind  ia  diacorered.  But  then  the  bill  muat  be 
specific  in  atating  the  fkfiU  and  drcumatancea  which  conatitute  the  fttiud ; 
and  in  the  present  caae,  this  ia  not  done.    Ibid, 

86.  Where  property  waa  sold  under  an  administrator'a  aale,  the  preanmntion  ia 
in  fiiTor  of  its  correctness ;  and  after  a  long  poaaeaaion  under  it,  toe  bor- 
den  of  proof  is  upon  the  party  who  impeadea  the  aale.    /ML 

86.  Where  a  aide  of  mortgaged  property  In  Louisiana  waa  made  under  proceed- 
ings in  insolyency,  and  the  neira  of  the  insolrent  filed  a  bill  to  aet  adde 
the  sde  on  the  ground  of  irregnlerity,  it  waa  necessary  to  make  the  mort- 
gasreea  partiee.  They  had  been  pdd  their  ahare  of  the  pnrcheae  money, 
and  had  an  intereat  in  upholding  the  sole.  Cntm  d  eL  ▼.  JBIeidbn  d 
el.,  118. 
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2T.  The  Iket  that  rach  pergons  m  bcgrond  the  Juriidietioii  of  the  oout  if  iioia 
•nfficient  reMon  for  omittiiiff  to  mtke  them  pwties.    iWdL 

28.  Neither  the  set'  of  Goigreia  nor  the  4Tth  rale  of  thii  court  enAblci  the  Gir- 

cvit  Goiirt  to  make  a  decree  in  tf  enit  in  .the  abeenee  of  a  ptrtj  whose 
rights  must  necesssrilj  be  aflbeted  hj  snch  decree;  and  the  olijectton  maj 
be  taken  at  anj  time  npon  the  hearing  or  in  the  appellate  conrt    Ibid. 

29.  'Parol  evi4ence  is  admissible  to  show  that  a  conYeyanoe  of  proper^,  absolnta 

npon  the  fMse  of  it,  was  reallj  a  mortgage  or  deed  of  tmst    Babcoek  t. 
Wpmtm^  289. 
30i^  In  the  present  ease,  psrol  eridence,  taken  in  coijnnction  with  corrobo- 
rating cirenmstanew,  shows  that  tiie  deed  was  not  intended  to  be  ahco- 
Inte.    Ibid. 

81.  The  statnte  of  limitations  is  not  applicable,  beeanse  the  possession  was  not 

adyerse.  8o,  also,  the  trustee  Is  not  protected  by  the  statute^  although 
he  sold  the  land  and  recelYed  the  proceeds  six  years  before  the  bill  was 
filed,  because  it  was  his  duty  to  apply  those  proceeds  to  the  reduction  of 
the  interest  and  prirdpal  of  the  debt  due  to  him  when  the  deed  was 
made.    Ih4d, 

82.  Where  there  was  a  judgment  for  costs  against  the  plaintiff,  in  a  suit  where 

the  defendant  pleaded  a  discharge  in  bankruptey,  and  the  attorney  for  the 
defendant  taxed  those  costs,  directed  the  property  npon  which  an  execu- 
tion should  be  IcTied  for  their  collection,  prepared  the  adTertisements  for 
the  sale  of  it,  caused  a  sale  to  be  made  of  fourteen  thousand  acres  of  lend, 
to  produce  a  few  doUars  as  costs,'  and  then  became  himself  the  purchaser, 
the  sale  will  be  decreed  fraudulent  end  Toid,  and  ordered  to  be  set  aside, 
j^ysrt  T.  Awyst,  803. 

88.  Where  bills  of  lading  for  goods,  shipped  on  board  of  a  steamboat  In  the 
'  *  river  Mississippi,  mentioned  that  the  carrier  wes  not  to  be  responsible  for 
accidents  whidi  happened  from  the  <<  perils  of  the  riTer,"  these  words  did 
not  include  fire  amongst  those  perils;  and  the  carrier  was  responsible  for 
losses  by  fire,  although  the  boat  was  consumed  without  any  negligence  or 
foult  of  the  owners,  their  agents,  or  serrants.  Cfaniton  UoLr.  Mempkii 
Intunmce  Cimpony^  812. 

84.  The  evidence  of  a  witness  was  not  admissible,  who  olfored  to  testi^  that  he 
had  not  known  a  case  where  the  omission  of  the  word  *'fire,"  in  the  ex- 
ceptions mentioned  in  the  bill  of  lading,  was  considered  to  give  a  didm 
against  the  boat  on  account  of  a  loss  by  fire.    IhiA. 

■85.  There  Is  no  ambiguity  which  requires  to  be  explained,  and  the  eridenee 
foils  to  establish  a  usage.   Ihid, 

88.  An  insurance  company,  which  paid  these  losses,  had  a  right  to  seek  relief 
from  the  owners  of  the  boat.    Md, 

37.  This  relief  could  be  sought  in  equity,  not  only  upon  the  general  principles 
of  equity  Jurisprudence,  but  also  because,  in  this  case,  a  number  of  ship- 
ments were  Joined  in  the  same  bill,  and  t)ius  ft  multiplicity  of  suits  was 
atoided.    Ibid, 
•CHILDREN  AND  QBANDGHILDREN. 

L  Under  the  act  of  Oongrees  passed  on  the  2d  of  June,  1882,  proTiding  for  the 
relief  of  certain  lurriTlng  officers  of  the  Berolution,  and  Its  sereral  sup- 
plements, the  word  children  in  the  acts  embraces  the  grandchildren  of  a 
deceased  pensioner,  whether  their  parents  died  before  or  after  his  de- 
cesM.  And  they  are  entitled,  per  stirpes,  to  a  distributlTe  shore  of  the 
deceased  parent's  pension.  WaUon  $ttd»r.  CaUtm  c(  oL,  356. 
CITIZENS  OF  THE  UNITED  STATES. 

See  OovsTiTUTioirAL  Law. 
COMMSRCHAL  LAW. 

1.  The  master  of  a  yessel  has  power  to  create  a  lien  upon  it  for  repairs  and 

supplies  obtained  in  a  foreign  port,  in  a  case  of  necessity;  and  he  does  so 
without  a  bottomry  bond,  when  he  obtains  them,  in  a  case  of  necessity, 
on  the  credit  of  the  yessel.    Thomoi  $faLY,  Otftora,  22. 

2.  It  is  not  material  whether  the  implied  hypothecation  is  made  directly  to  the 

ftimiidiers  of  repairs  and  supplies,  or  to  one  who  lends  money,  on  the 
credit  of  the  ressel,  in  a  case  of  necessity,  to  pay  such  ftimishers.    Ibid, 
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8.  ThiipowvoftiMmatterextMidftoftctMwheMlMtocliaitflcwaadfp^eU 
owna  pro  ktu  mp$,    lUL 

i.  But  this  uithori^  onlj  eaditi  In  eaaw  of  mctijiity;  and  It  ii  the  dn^of  tlM 
linde^  tovMtaatacaMofftpparaiinecaatflyforaloMiezIsts.    iMt 

^.  Bnec,  where  the  maitar  htd  noeiTed  freight  numej,  end,  with  the  MNdfi- 

•nce  of  the  libellMita,  inreeted  it  in  a  lenei  of  adTentnrea  ee  a  merehflBL 

•     partlj  carried  on  hj  means  of  the  TesseL  the  eommand  of  whieh  he  had 

deecorted  for  the  purpose  of  condneting  tnese  adTentoreSi  and  monej  was 

advanced  b j  the  libellants  to  enable  the  master  to  repair  and  snpp^j  tha 

Tessel,  and  purchase  a  cargo  to  be  transported  and  sold  in  the  course  of 

snch  priTaie  adTentores;  and  the  frel^^t  money  earned  by  the'Tessd  was 

«   snfBicient  to  pa j  ibr  the  repairs  and  supplies,  and  qilght  hare  been  eon- 

mended  for  that  use,  if  it  had  not  been  wroni^tallj  direrted  from  it  by  the 

master,  with  the  assistance  of  the  UbeUants,  it  was  held  thai  the  Jattv 

.  had  no  lien  on  the  Tessel  for  their>adTances.    iWL 

e.  Msfitime  liens  are  Mtn&UJmU^  and  will  not  be  extended  br  eonstreeltoB. 
VamimmUt  t.  JfilZZt.  Claimami  ofiks  Himimthw  Yamhm  BUuim  82.  ^ 

7.  Contracts  for  the  fhture  employment  of  a  Tessel  do  not,  by  the  maiitiBe  laWi 

'  hypothecate  the  TesseL    IbitL 

8.  The  obligation  between  ship  and  cargo  is  mutual  and  recipiocaly  and  does 

not  take  place  till  the  cargo  is  on  board.    Ibid, 

9.  An  agreement  between  owners  of  Tcssels  to  from  a  line  for  carrying  passen* 

gera  and  freight  between  New  York  and  San  frandsco,  is  but  a  contract 
for  a  limited  partnership,  and  the  remedy  for  a  breach  of  it  Is  in  the  com- 
mon-law courts.    Ibid, 

10.  It  cannot  be  doubted  that  a  master  has  power  to  sell  both,  Tessel  and  cargo, 

in  cortain  cases  of  absolute  necessity.    J^M  §t  A  r.  Jonm  §i  aL,  160, 

11.  But  this  nile  had  no  application  to  a  wreck  where  the  property  Is  deserted, 

or  about  to  become  so,  and  the  person  who  has  it  m  his  power  to  safe 
the  crew,  and  salTe  the  cargo,  prefers  to  driTC  a  bargain  witn  the  master, 
and  where  the  necessity  Is  imperatiTe,  because  it  Is  the  price  of  safoty. 

18.  Ko  Tslid  reason  can  be  asrigned  for  fixing  the  reward  for  calring  teeliel 
property  at  ''not  more  than  a  half  or  less  than  a  third  of  the  property 
saTed."  The  true  principle  in  all  cases  1%  adequate  reward  accoding  to 
the  circumstances  of  the  case.    Jh^ 

13.  Where  the  property  salTcd  wa  transported  by  the  salrorB  from  ftehring's 

Straits  to  the  Sandwich  Islands,  and  thence^  to  New  York,  the  ^alTage 
serrice  was  complete  when  the  iivoperty  was  brought  to  a  port  of  safoty. 
The  court  allowed  the  salTors  the  one-half  for  this  serrice,  and  also 
i^lght  on  the  other  moiety  from  the  Sandwich  Islands  to  Hew  YoriL 

14.  To  be  seaworthy  as  respects  cargo,  the  hull  of  a  Tessel  must  be  so  ti^t, 

stanci^  and  strons,  as  to  resist  the  ordinary  action  of  the  sea  during  the 
Toyage,  without  damage  or  loss  of  cargo^  Ih^poiU  d$  Nmomt  ^  Oo,  t. 
FoiMi  41  oL,  162. 
16.  A  jettison,  rendered  necessary  \tj  a  peril  of  the  sei^  Is  a  loss  l^  such  peril 
within  the  meaning  of  the  exception  contained  In  bills  of  laiiini^T-aliter, 
If  unseaworthiness  of  the  Tcssd  caused  or  contributed  to  the  necessity  for 
the  Jettison.    Ihii, 

16.  The  owner  of  cargo  Jettisoned  has  a  maritime  lien  on  the  Tessel  for  the 

contributory  share  due  from  the  Tessel  on  an  a4iustment  of  the  general 
aTcrage :  which  lien  may  be  enforced  by  a  proceeding  in  rem  In  the  ad- 
miralty.   lUd, 

17.  Where  the  libel  alleged  a  shipment  of  cargo  under  a  bUl  of  lading,  and  its 

non-deliTeiy,  and  prared  process  a|pdnst  the  tcmcI,  and  the  answer  set 
'  up  a  Jettison,  rendered  necessary  by  a  peril  of  the  sea,  and  this  defenslTe 
allegation  was  sunned  by  the  court,  it  ^iras  held  that  the  libellant  was 
entitled  to  a  decree  for  the  contributory  share  of  general  aTcrage  due 
from  the  Tessel.    Ihid, 

18.  There  are  no  technical  rules  of  Tariance  or  debarture  in  pleading  in  the  ad- 

miralty.   Ibid,  ^  r- 
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libdlfld,  eond^ouMd,  tad  lold  bj  proeiii  la  adnlnlty,  Mid  th«  wmmdi 
broQ^ft  into  tbe  nglttij  of  tlM  ooikrti  Um  moftffx  eovld  boI  w  s  IUmI 
•fAliittaiiiolefyofthoMproetedi.  A'Awribirdr  i<  aL  t.  Skm  An^dimUf  t8>. 

50.  Qt  proper  cooxn  would  hftTt  been,  tithor  to  haTo  appMUPad  at  a  ^^t^^t 

inien  the  fint  Ubd  wae  filed,  or  to  hate  applied  to  tha  cooit,  bj  peCitka, 
teadistribatiTeshar^oftheproceeda.    Mi. 

51.  Where  bills  of  ladiag  Ibr  fooda,  ihipped  oa  board  of  a  rtiwiBbtmt  la  the 

ilTer  M inifiippi,  BMBtioaed  that  the  earrier  wae  aoi  to  be  responiible  te 
aeddeati  whica  happeaed  from  tiie  "perils  of  the  riTer,"  theee  words  did 
not  iaclade  fire  aauMint  those  perili;  and  the  eairier  was  responsible  fiir 
losses  b/fire,  althoagfi  the  boat  was  ooasomed  withoat  ai^  aeftlfaaee  or 
ihalt  of  the  owners,  their  afsnts^  or  senraats.  Omrimm  «(  oL  t.  Mm^km 
Jbumwui  Omftmif^  812. 

2S.  The  efidenoe  of  a  witness  was  jmH  admlsrible,  who  oibred  to  testiljr  thai  he 
had  not  known  a  esse  where  the  omisstoii  of  the  wotd  "fire,"  &  the  sk- 
oeptioas  mentioned  in  the  bOl  of  lading,  was  oonsidsrsd  to  give  a  claim 
against  the  boat  on  aeeooni  of  a  loss  hj  iba.    Ibid, 

18.  There  is  no  ambiguity  whieh  requires  to  be  eiplained|  and  the  eridence 
fidls  to  esUblish  a  usage.   lUi. 

84.  An  insnraaee  company,  which  paid  these  losses,  had  a  right  to  seek  rriicf 
from  the  ownen  of  the  boat    IhUL 

86.  This  relief  could  be  sought  in  equity,  not  onlj  upon  the  genersl  prindiiles 
of  equity  Jurisprudence,  but  slso  because,  in  this  case,  a  number  of  ship- 
ments  were  Joined  in  tiie  seme  bllL  and  thus  a  mult^city  of  suits  was 
avoided.    /ML 

8fi.  Where  application  for  reinsuzaaee  was  made  on  Saturday,  upon  certain 
terms,  which  were  declined,  and  other  terms  demanded,  and  on  M ondaj 
these  lasi*mentioned  terms  were  accepted  by  the  appUcaat,  and  sssenled 
to  bj  the  president,  but  the  policy  aoi  made  out,  because  Monday  was  a 
holyday,  the  agreement  to  issue  the  policy  must  be  considered  as  logolty 
binding.  CvmmtrcM  JhUual  JfartM  /Maraacf  Oo.  r.  Umm  Jfuluol  Jb- 
tmrmM  Co»,  818. 

8t.  The  law  of  Massachusetts  Is,  that  althoagh  Insurance  oompaales  can  make 
▼alid  policies  onty  when  attested  by  &e  signatures  of  the  president  aad 
secretaiy,  yet  they  can  make  agreements  to  iisue  policies  In  a  less  formal 
mode.    iUl 

88.  Qy  the  common  law,  a  promise  fbr  a  Taluable  considerstion  to  make  a  poli^ 
is  not  required  to  be  in  writing,  and  there  is  no  sUtute  in  Massachusetts 
which  is  inconsistent  with  this  doctrine.    JbkL 

99,  Where  the  power  of  the  president  to  make  contracts  for  iosurance  is  aot  de» 

nied  in  the  answer,  or  made  a  point  in  issue  in  the  court  below,  it  is 

sufficient  to  bind  the  company  if  the  other  party  shows  that  such  had  beea 

the  practice,  aad  thereby  aa  idea  held  out  to  the  public  that  the  presideat 

-  had  such  power.    Ibid, 

80.  It  Is  not  ossontiel  to  the  existence  of  a  binding  contract  to  make  insurancs^ 

that  a  premium  note  should  hoTe  been  actually  signed  and  deUrwed. 

81.  Where  a  sale  ^was  made  of  merchandise,  and  two  parties,  Tis:  Roots  k  Cos 

as  one  party,  and  Henry  Lewis  as  the  other  party,  both  claimed  to  be  the 

•teadofs,  and  to  be  entitled  to  the  purchese  money,  It  was  proper,  under 

the  eiieumstances  which  eadsted  in  the  prerious  relations  of  theee  parties 

towards  each  other,  fbr  the  court  to  instruct  the  iury  as  follows.  Tis: 

"1.  If  they  shall  find  that  the  merchandise  had  been  made  subfect  to  the 

order  of  Boots  k  Ooe;  that  It  was  sold  by  tfiem  In  their  own  name| 

•that  at'  the  time  of  sale  it  belonged  to  them,  or  that  th^  had  an 

interest  In  it  fi»r  adTances  aad  commissions,  aad  an  authority  as  sgeats 

to  dispose  of  it;  and  thai  It  was  deliTered  to  aad  lecdTed  Ij  thoTeadea 

in  pursuance  of  such  sale,  then  Boots  *  Ooe  were  entitled  to  the  poi^ 

chase*money. 

"  8.  Thai  although  the  jury  may  fiad  from  the  eridence  thai  the  merehaa- 

dlis  was  sold  to  Uie  purchasers  by  Qeniy  Lewis,  yet  if  th^  also  fiad 
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that  it  belonged  to  Boots  i^Ck>e,  or  to  tliep«rioiialbrirlMmi«]i«jfteted 
M  agents,  and  if  the  letter,  tbei  Boota  Jl  Ooe  bed  an  inteceat  in  and 
control  OTer  the  merchandiae  to  cover  adTancea  and  commiaaiona;  that 
the  pnrchaaers  anbaeqaentlj  promiaed  to  paj  Boota  k  Goe  the  pnr- 
ehaie-money,  and  that  the  rait  waa  inatitiited  before  the  pHoe  had 
been  paid  to  Heniy  Lewia,  then  Booti  A  Ooe  were  entitled  to  the  pw« 
chaaermon^."    JfeCWttoiyA  H  cL  t.  JioaU  §1  oL,  349. 
82.  The  'eziitence  of  warehonae  receipti.  giTen  bj  another  peraon,  waa  not  a 
anfficaeiit  reaaon  to  jnatify  the  pnrcniMeri  in  refluing  to  pay  for  the  prop- 
ertf  which  th^  had  porehaaed,  and  in  the  poaieaeion  of  which  thnr  had 
not  been  diatnrbed.    Jbid, 
88.  Under  the  drcnmatancea  of  the  caae,  Boota  k  Coe  had  a  right  to  eonsidff 
H.eni7  Lewia  aa  their  agent,  and  to  adopt  hia  acta.     The  pnxdiaaer  had 
no  right  to  allege  that  Heniy  Lewia  waa  a  tort  UMaor.    Ma, 
34«  Boota  k  Ooe^  baring  made  the  oontracta,  and  having  an  intereet  to  Iha  et^ 
tent  of  their  coauniaaiona,  had  a  right  to  maintain  the  anit. '  IhUL 
OOHSTITUTIONAL  LAW. 

L  The  lawB  of  Loniaiana  inmoae  a  tax  of  ten  per  cent  on  the  Talae  of  all  prop- 
erty inherited  in  that  State  bj  any  person  not  domiciliated  there,  and  not 
being  a  citiaen  of  a^y  State  or  Temtoiy  of  the  United  Statea.  JVmpmIt. 
CrrMMMS,  1. 

2.  In,  1853,  a  trea^  wma  made  between  the  United  Statea  and  Vranoe,  by  which 
Frenchmen  were  placed,  aa  regarda  properly,  upon  the  aame  footing  as 
dtiaena  of  the  United  Statea,  in  all  the  Statea  of  the  Union  whoae  laws 
permit  it    JhitL 

3.  This  treaty  haa  no  eflbct  npon  the  racceaaion  of  a  perfon  who  died  in  1848. 
Ibid. 

4.  The  nomination  to  an  office  1^  the  Preddent,  confirmation  by  the  Senile, 
aignatnre  of  the  commiaaion,  and  aflbdng  to  it  the  aeal  of  the  United 
Statea.  are  all  the  acte  neceaaaiy  to  render  the  appointment  complete. 
VmmSUU49Y.  L»fionm^  73. 

6.  Hoioe,  the  appointment  ia  not  rendeied  invalid  by  the  anbseqnent  death  <tf 
the  President  before  the  transmission  of  the  conmdssion  to  the  appointeCi 
even  where  it  is  necessary  that  the  person  appointed  should  mslbrm  cer> 

I  tain  acto  before  he  can  legally  enter  npon  the  dntiea  of  the  office.  IHi, 

j  6.  The  righto  of  proper^  and  e^dnsiTe  use  granted  to  a  patentee  do  not  es« 

tend  to  a  ibrdgn  vessd  lawfully  entering  one  of  onr  ports ;  and  the  nse 
.  of  rach  improvement  in  the  conatmction,  fitting  out,  or  equipment,  of 

I  rach  vessd,  while  she  is  coming  into  or  going  ont  of  a  port  of  the  United 

Stotej,  ia  not  an  infringement  S  the  righto  of  an  American  patentee,  pro- 
vided it  waa  placed  npon  her  in  a  fmign  port,  and  authorised  by  the 
lawa  of  the  country  to  which  ahe  bdonga.    Brmfm  v.  DkcAmim^  183. 

7.  A  free  negro  of  the  African  race,  whoae  anceatora  were  brought  to  this 
country  and  aold  aa  alavea,  ia  not  a  "  utisen"  within  the  mesoing  of  tlte 
Conatitntion  of  the  United  Stotea.    Drtd  S"^  v.  San^ford.  893. 

8.  When  the  Conatitntion  waa  -adopted,  they  were  not  regarded  in  any  of  the 
Statea  aa  members  of  the.  community  whidi  constituted  the  State,  and 
were  not  numbered  among  ito  "people  or  dtiiens."  Consequently,  the 
special  righto  and  immunities  guarantied  to  dtisens  io  not  apply  to  them. 
And  not  being  ** dtisens"  within  the  meaning  of  the  Constitution,  they 
are  not  entitM  to  sue  in  that  character  in  a  court  of  the  United  Stotes, 
and  the  Circuit  Court  has  not  jurisdiction  in  such  a  suit    IHd, 

9.  The  only  two  clauses  in  the  Constitution  which  point  to  this  race,  treat  them 
as  peraons  whom  it  waa  moraUy  lawiVil  to  deal  in  as  artides  of  prop- 
erty and  to  hold  aa  alavea.    IhitL 

10.  Since  the  adoption  of  the  Conatitntion  of  the  United  Stotea.  no  Stoto  can  by 
any  aubaequent  law  make  a  fordgner  or  any  other  deacription  of  persons 
citiscna  of  the  United  Stotea,  nor  entitle  toem  to  the  righto  and  privi- 

-  legea  aecured  to  citixena  by  that  inatrument    Ibid, 

11.  A  State,  by  ita  lawa  paaaed  dnce  the  adoption  of  the  Conatitntion,  may  put 

a  fordgner  or  any  other  deacription  of  peraona  upon  a  footing  with  ita  own 
I  citixena,  aa  to  all  the  righto  and  privilegea  eigoyed  by  them  within  ito 
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dominion  nnd  l^  ita  Uwi.  ,Bnt  that  will  not  mike  Um  »  dtimi  of  Iht 
United  Statce,  nor  entitle  btmto  me  in  iti  eoorti,  nor  to  anj  of  tHe  piifl- 
leget  and  Immnnitiei  of  i^  dtiien  in  tnother  Stele.    Ibid, 

15.  The  change  In  pnbUe  opinion  and  feeling  In  relation  to  the  African  raeei 

which  haa  taken  place  alnee  the  adoption  of  the  Cooititntion,  cannot 
change  its  constmction  and  meaningi  and  it  most  be  conitmed  and  ad- 
miniatered  now  according  to  ita  tme  meaning  and  inientton  when  it  waa 
formed  and  adopted.  /Ml 
-  13.  The  plaintiff  hafing  admitted,  bj  hia  demnrrer  to  the  plea  In  abatement, 
that  hia  anceatora  were  imported  from  Afrlcn  and  aold  aa  alaTea,  he  la  not 
a  dtisen  of  the  State  of  lUaaonri  according  to  the  Oonatltntion  of  the 
United  Statea,  and  waa  not  entitled  to  ane  In  that  character  in  theOiieoit 
Oonrt  Ibid, 
li.  Thia  being  the  caae,  the  Judgment  of  the  eonrt  below.  In  thror  of  the  plain* 
tiff  on  the  plea  In  abatement,  waa  clkroneona.    Ibii. 

16.  The  danae  in  the  Oonatltntion  anthorising  Oongreaa  to  make  all  needfU 

mlea  and  rcgnlationi  for  the  goremment  of  the  territory  and  other  prop- 
erty of  the  United  Statea,  appUea  only  to  territorr  within  the  chartered 
limita  of  aome  one  of  the  Statea  when  they  were  coloniea  of  QitaX  Britain, 
and  which  waa  surrendered  by  the  Britiah  Oovemment  to  the  old  Con- 
federation  of  the  Statea,  In  the  treaty  of  peace.  It  doea  not  apply  to  ter- 
ritory acquired  by  the  preaent  Federal  QoYemment,  by  trsaty  or  conquest, 
from  a  foreign  nation.    Ibid, 

16.  The  caae  of  the  American  and  Ocean  Insntance  Companies  e.  Canter  (I 
Peters,  511)  referred  to  and  examined,  showing  that  the  decision  in  tUs 
caae  la  not  In  conflict  with  that  opinion,  and  that  the  court  did  not,  in 
the  caae  referred  to,  dedde  upon  the  construction  of  the  clanse  of  the 
Constitution  abore  mentioned,  because  the  case  before  them  did  not 
make  It  necessary  to  dedde  the  question.    Ibid. 

1Y«  The  United  States,  under  the  present  Constitution,  cannot  acquire  terrltorf 
to  be  hdd  u  a  colony,  to  be  goremed  at  its  will  and  pleasure.  But  it 
mar  acquire  territory  which,  at  the  time,  has  not  a  population  that  fits  it 
to  become  a  State,  and  may  gorem  it  as  a  Tertitory  until  it  has  a  popu- 
lation whlchiin  the  Judgment  of  Congresf,  entiUes  It  to  be  admitted  as  a 
State  of  the  Union.    Ibid, 

18.  During  the  time  it  remains  a  Territory,  Congress  may  legislate  oyer  it  wltUn 

the  scope  of  its  constitutional  powers  in  relation  to  citlsena  of  the  United 
States— and  may  establish  a  Territorial  GoTemment— and  the  form  of 
this  local  Ckyremment  must  be  regulated  by  the  discretion  of  Congress — 
but  with  powers  not  exceeding  those  which  Congress  Itself,  by  the  Con- 
stitution, is  auUiorised  to  exercise  oTer  dtisens  of  the  United  States,  In 
respect  to  their  rights  of  persons  or  rights  of  proper^.    Ibid. 

19.  The  territory  thus  acquired,  Is  acquired  by  the  people  of  the  United  States 

for  thdr  common  and  equal  benefit,  thnrngh  their  agent  and  trustee,  the 
Federal  QoTemment  Congress  can  exercise  no  power  over  the  rights 
of  persona  or  property  of  a  dtisen  in  the  Terrltoiy  which  la  prohllSted 
by  the  Conatitution.  The  GoTemment  and  the  dtisen,  whenerer  tlie 
Territory  la  open  to  aettlement,  both  enter  it  with  thdr  reapectiTO  ri^ta 
defined  and  limited  by  the  Conatitution.  Ibid. 
10.  Oongreaa  haTe  no  right  to  prohibit  the  dtisena  of  any  particular  State  or 
Slatea  from  taking  up  their  home  there,  while  it  permita  dtisena  of  other 
Statea  to  do  ao.  Nor  haa  it  a  right  to  giye  priTilegea  to  one  daas  of  dti- 
sens which  it  reiVises  to  another.  The  territory  Is  acquired  for  thdr  equal 
and  common  benefit— and  If  open  to  any,  it  must  be  open  to  all  upon 
equal  and  the  same  terms.    Ibid, 

21.  Eyery  citizen  has  a  right  to  take  with  him  into  the  Territory  any  artide  of 

property  which  the  Constitution  of  the  United  States  recognises  as  prop- 
ertr.    Ibid, 

22.  The  Constitution  of  the  United  Statea  recognlaea  alaTea  aa  property,  and 

pledges  the  Federal  GoTemment  to  protect  it  And  Congrsas  cannot  ex- 
erdse  any  more  authority  over  properly  of  that  deacription  than  it  may 
coastitutionally  exercise  orer  property  of  any  other  kind.    Ibid, 
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13.  The  act  of  Congress,  therefore^  prohibiting  a  dtiien  of  the  United  States 
from  taking  with  him  his  slares  wlien  he  remoTes  to  iht  Territoir  in 
qnestiofr  to  reside,  is  an  exercise  of  authority  over  private  propertj  which 
is  not  warranted  by  the  Cbnstitation— «nd  the  remoTal  of  the  plaintiiD^ 
by  his  owner,  to  that  Territory,  gave  him  no  title  to  freedom.    Ibid. 

24.  The  plaintiff  himself  acquired  no  titte  to  freedom  bj  being  taken,  by  his 
owner,  to  Bock  Island,  in  Illinois,  and  brought  back  to  Missouri.  This 
court  has  heretofore  decided  that  the  stalnff  or  condition  of  a  person  of 
African  descent  depended  on  the  laws  of  the  State  in  which  he  rcaided. 
Ibid. 

16.  It  has  been  settled  by  the  decisions  of  the  highest  court  in  llissouri,  that, 
by  the  laws  of  that  State,  a  slare  does  not  become  entitied  to  his  free- 
dom, where  the  owner  takes  him  to  reside  in  a  State  where  slavery  is 
not  permitted,  and  afterwards  brings  him  back  to  Missouri.    Ibid. 

86.  Conclusion.  It  follows  that  it  is  apparent  upon  the  record  that  the  court 
below  erred  in  its  Judgment  on  the  plea  in  abatement,  and  also  erred  in 
giving  Judgment  for  the  defendant,  when  the  exception  shows  that  the 
plaintiff  was  not  a  citisen  of  tiie  United  States.  And  as  the  Circuit  Court 
.  had  no  Jurisdiction,  either  in  the  case  stated  in  the  plea  in  abatement,  or 
in  the  one  stated  in  the  exception,  its  Judgment  in  &Tor  of  the  defendant 

is  erroneous,  and  must  be  reversed.    Ibid. 

CONTRACTS. 

1.  Where  a  railroad  company  became  embarrassed,  and  were  unable  to  pay' the 

contractor,  and  a  person  interested  in  the  company  agreed  to  |$ve  the 
contractor  his  individual  promissory  notes  if  he  would  finish  the  work 
by  a  certain  day,  the  contractor  cannot  recover  upon  the  notes,  unless  he 
finishes  the  work  within  the  stipulated  time.    SlaUr  v.  Ftmnon,  224.  * 

2.  Where  application  for  reinsurance  was  made  on  Saturday,  upon  certain 

terms,  which  were  declined,  and  other  terms  demanded,  and  on  Mondaj 
these  last-mentioned  terms  were  accepted  by  the  applicant,  and  assented 
to  by  the  president,  but  the  policv  not  made  out,  because  Monday  was  a 
holyday,  the  agreement  to  issue  the  policy  must  be  considered  as  legally 
binding.  Canmerdal  Mkiual  Mmrwu  Intwanee  Oo.  T.  Uniom  Mutual  in. 
9yrtme$  Co.f  318. 

8.  The  law  of  Massachusetts  is,  that  although  insurance  companies  can  make 
Talid  policies  only  when  attested  by  the  signatures  of  the  president  and 
secretary,  yet  they  can  make  agreements  to  issue  policies  in  a  less  formal 
mode.    liid. 

4.  By  the  common  law,  a  promise  for  a  valuable  consideration  to  make  a  policj 
is  not  required  to  be  in  writing,  and  there  is  no  statute  in  Massachusetts 
which  is  inconsistent  irith  this  doctrine.    Ibid., 

6.  Where  the  power  of  the  president  to  make  contracts  for  Insurance  is  not  de- 
nied in  the  answer,  or  made  a  point  in  issue  in  the  court  below,  it  is 
sufficient  to  bind  the  company,  if  tiie  other  party  shows  that  such  had 
been  the  practice,  and  thereby  an  idea  hM  out  to  the  public  that  the 
prcs^ident  had  such  power.    Ibid, 

fi.  It  is  not  essential  to  the  existence  of  a  binding  contract  to  make  insurance, 
that  a  premium  note  should  have  been  actually  signed  and  delivered. 
Ibid. 
OSTS. 

1.  The  competent  parties  to  agree  that  a  case  shall  be  settied,  and  the  writ  of 

error  dismissed,  are  usually  the  parties  upon  the  record.  If  either  of 
them  has  assigned  his  interest  and  it  be  made  known  to  the  court,  the 
interest  of  such  assignee  would  be  protected.    PUM  t.  Jtrvnu^  384. 

2.  But  where  there  was  a  Judgment  for  costs  in  the  court  below,  and  the  at- 

tomev  claimed  to  have  a  lien  upon  such  Judgment  for  his  fees,  it  is  not  a 
suflicient  reason  for  this  court  to  prevent  the  parties  from  agreeing  to  dis* 
miss  the  case.    lUd. 
DEEDS. 

1.  In  Missouri,  where  a  deed  was  offered  in  evidence,  purporting  to  conv^  the 
tities  of  married  women  to  land,  and  their  names  were  in 'the  handvrri* 
ting  of  other  persons,  and  there  was  no  proof  that  the  women  had  either 
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iciu:^: 


I   H  ^l); 


signed  or  acknowledged  tlie  dee^  U  mm  pcoperij  reftued  hj  the  eovrt  to 

be  Allowed  to  go  to  ue  Juj.    Ju^fom  r.  /ioyli^  130. 
S.  The  property  wm  penphernal,  and  oonld  not  be  eonTered  awar  bj  tbrfr 

hnabanda.    Mi. 
8.  The  liMtfl  in  the  caie  were  not  infleient  to  warrant  the  Juij  to  pr^emne  the 

eonaent  of  the  married  women.    JM, 
4.  The  original  deed  not  being  eTidenee,  a  eertifted  copy  waa  not  admlieible. 


5.  An  old  will,  which  had  nerer  been  proTed  according  to  law,  waa  properi|f 

exdnded  ai  eridence.  MoreoTcr,  no  claim  waa  aet  np  under  it,  bnt,  on 
the  contrary,  the  eitate  waa  treated  as  if  the  maker  of  it  had  died  intes* 
tate.    Jbid. 

6.  Keither  the  deed  nor  the  will  come  within  the  role  bj  which  ancient  instni- 

ments  are  admitted^  It  only  indndes  soch  docnments  as  are  Talid  npon 
their  ihce.    JlfUL 

7.  The  Btatnte  of  limitotions  did  not  begin  to  ran  nntil  after  the  disability  of 

eorertore  was  remoTcd.    Jhid, 

8.  Parol  evidence  is  admissible  to  show  that  a  conT^yance  of  property,  abeolnto 

npon  the  face  of  it,  was  really  a  mortgage  or  deed  of  tmst.  Babcotk  t. 
ITyMan,  389. 

0.  A  deed  speaks  firom  the  time  (^its  dellTeiy,  not  fhmi  its  date.    UmitiSUUm 

T.  Ia  Banm^  Y3. 
DUTISS— AT  THB  CUSTOM-HOUSE. 

1.  In  estimating  the  duty  payable  at  the  cnstom-honse  upon  Imported  iron,  it 

was  proper  to  levy  it  on  the  prices  at  which  Uie  iron  was  charged  in  the 
inrroices;  and  the  entiy  in  the  invoices,'  that  the  importer  wonld  be  enti- 
tled to  a  deduction  for  prompt  payment,  conld  not  affect  the  amoont  of 

duty  chargeable.    BmUard  UmLy.  Tkomoif  382. 

SVIDENCB. 

1.  In  Misfonri,  where  a  deed  was  offered  in  evidence,  porporting  to  convej  the 
titles  of  married  women  to  land,  and  their  names  were  in  the  handwri- 
ting of  other  persons)  and  there  was  no  proof  that  the  women  had  either 
signed  or  acknowledged  the  deed,  it  was  woperly  refused  1^  tiie  eonri  to 
be  allowed  to  go  to  the  Jniy.  ifs^^m  v.  jBoyJt,  180. 
8.  The  property  was  paraphernal,  and  conld  not  be  conveyed  away  by  their 

husbands.    /ML 
8.  The  fhets  in  the  case  were  not  sufBdent  to  warrant  the  Jury  to  presume  the 
content  of  the  married  women.    I  buL 

4.  The  original  deed  not  being  evidence,  a  certified  copy  not  admissible,    m, 

5.  An  old  will,  which  had  never  been  proved  according  to  law,  was  ptcfjpnUj 

czdnded  as  evidence.  Moreover,  no  daim  vras  set  up  under  it,  but,  on 
the  contrary,  the  estate  was  treated  as  if  the  maker  of  it  had  died  intes- 
tate. /ML 
8.  Ndther  the  deed  nor  the  will  come  within  the' rule  by  which  andent  instru- 
ments are  admitted.  It  only  indndes  such  documents  as  are  valid  upon 
theirfiiee.    Ibid. 

7.  The  statute  of  limitations  did  not  begin  to  run  unUl  after  the  disability  of 

coverture  was  removed.    Ibid. 

8.  Bvldence  tending  to  show  that  the  agreement  between  the  patentee  and  th'^ 

attorney  had  been  produced  by  the  firaudulent  representations  of  the  lat- 
ter, in  respect  to  transactions  out  of  which  the  agreement  arose,  ought 
not  to  have  been  recdved,  it  being  .a  sealed  instrument.  AriiAem  v. 
/%)  311. 

9.  In  a  court  of  law,  between  parties  or  privies,  evidence  of  flraud  is  admissible 

onlv  where  it  goes  to  the  question  wheUier  or  not  the  instrument  ever 
had  any  legal  existence.  But  it  was  especially  proper  to  exclude  it  in 
this  case,  where  the  agreement  had  been  partly  executed,  and  rights  of 
long  standing  had  grown  up  under  it.  Ibid.  * 
10.  In  Massachusetts,  a  former  verdict  and  judgment  in  an  action  on  the  case 
for  a  nuisance  is  not  conclusive  evidence  of  the  plaintiirs  right  to  reoom 
in  a  subsequent  action  for  the  continuance  of  tne  same  nuisance.  Mkk» 
«rdSMii  V.  I%s  (%  q^^offlon,  263. 
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11.  The  plM  of  the  feneral  Iniie  In  aetioiif  of  tmpMior  ciM  dow  not  mcii 
^  rilT  put  the  tiUe  in  itfiie.    IbkL  \ 

IS.  B^t  the  former  Terdicti  though  not  eoncloeiTe,  ii  pennittod  to  go  to  the  Joj 
■  ni  primn  fhcie  or  pmoMlTe  eridenee.    ML 

18.  Where  there  ii  some  eridence  tending  to  cttaUifh  a  foot  in  iirae,  the  jvj 
k  mnttjndge  of  ititnfflciencj.    Mi, 

14.  It  if  the  datj  of  the  coart  to  e6hetme  written  docnmentt,  hit  the  appHen- 
k  tion  of  their  proviiione  to  eztemal  object!  it  the  peenliar  prorinoe  of  tifeo 

jniy.    Md. 
i  15.  Pwol  etidenoe  ie  admiuible  to  ihow  that  a  conTejnnee  of  property,  abeolvta 

I  nm)n  the  Ihoe  of  it,  wee  realty  a  mortgage  or  deed  of  tmit    imUodk  T. 

It,  In  the  present  case,  parol  eridence,  taken /in  eoijnnetion  with  eoRobo- 
>  rating  eirenmstanoes,  ihowi  that  the  deed  was  not  Intended  to  be  aheo- 

I  Inte.    Ibid. 

17.  The  statute  of  limitations  b  not  applicable,  beesnse  the  possession  was  not 
i  adrerse.    So,  also,  the  tmstee  is  not  protected  by  the  statute,  although 

he  sold  the  land  and  received  the  proceeds  six  years  before  the  bill  was 
I  filed,  becanse  it  was  his  duty  to  apply  those  proceeds  to  the  reduction  of 

t  the  interest  and  principal  of  the  debt  due  to  him  when  the  deed  was 

made.    Ibid. 
I  18.  The  CTidence  of  a  witness  was  not  adndssiblo,  who  olfored  to  testlty  thai  ho 

had  not  known  a  case  where  the  omission  of  the  word  *'fire,"  in  the  ex- 
ceptions mentioned  in  the  bill  of  lading,  was  considered  .to  give  a  daim 
ai^Unst  the  boat  on  account  of  a  loss  1^  fire.  Ctarrwon-T.  JfcsyUt  A- 
nuwiet  Co.f  812. 

19.  There  is  no  ambiguity  which  requires  to  be  explained,  and  the  eiidenoe  folli 
to  establish  the  usage.    Ibid. 

SO.  The  American  State  Papers,  published  by  Order  of  Congress,  may  be  read  In 
eridence,  in  the  iuTestigation  of  claims  to  land.    Bf^m^  t.  /brifCA,  83d. 
YRAUD. 

1.  Where  there  was  a  Judgment  for  costs  against  the  plaintiff.  In  a  suit  where 
the  defendant  pleaded  a  discharge  In  bankrupt^,  and  the  attomor  for 
the  defendant  taxed  those  costs,  directed  the  property  upon  which  an 
execution  should  be  levied  for  their  collection,  prepared  the  adTurtls^ 
meats  for  the  sale  of  it,  caused  a  ssle  to  be  made  of  fourteen  thousand 
acres  of  land,  to  produce  a  few  dollars  as  costs,  and  then  became  himself 
the  purchaser,  the  nle  will  be  declared  fraudulent  and  Toid,  and  ordered 
to  be  set  aside.    JSjyift  r.  Smrgtt^  808. 

S.  When  a  grant  or  patent  for  land,  or  leglslatlTe  confirmation  of  titles  to  lend, 
has  bM»  giren  by  the  soTereignty  or  leglslatlveiuithority  only  haTlng  the 
right  to  make  it,  without  any  provision  having  been  made,  bi  the  patent 
or  by  the  law,  to  inquire  into  its  feimess  between  the  grantor  and  grantee, 
or  between  third  parties  and  the  grantee,  a  third  party  cannot  raise,  In 
ejectment,  the  question  of  fraud  as  between  the  grantor  and  grantee. 
AM  V.  Aetey  «<  al.,  838. 

8.  A  bill  in  equity  lies  to  set  aside  letters  patent  obtained  l^  fraud,  but  onty 
between  the  sovereignty  making  the  grant  end  the  grantee.    Ibid, 

4.  Such  a  patent  or  grant  cannot  be  coUaterelly  avoided  at  law  for  fraud.    /Mi 
0ABNI8HMBNT. 

1.  The  laws  of  Alabama  provide,  that  where  there  Is  a  Judgment  against  a 
debtor  who  is  unable  to  pay,  a  process  of  garnishment  (which  Is  called 
in  some  of  the  States  an  attachment  upon  final  process)  may  be  issued 
and  laid  in  the  hands  of  a  garaishee,  who  may  owe  moni^y  to  the  Indf^ 
ment  debtor,  or  have  any  emcts  within  the  control  of  ue  gamuhea. 
IfiWinwt  V.  aitt  H  ai.,  840. 

5.  The  garnishee,  having  real  property  under  his  control  bv  virtue  of  a  deed  of 
trust,  cannot  retain  it  for  the  purpose  of  reimbursing  himself /or  advancea 
made  to  the  Judgment  debtor  after  the  execution  of  the  deed  In  exeentloB 
of  a  parol  contract  between  them.    Ibid, 

8.  Where  t&e  garnishee  sets  up  a  claim  td  the  fruds  In  \Sm  handsj  he  mat 


eSO  INDEX. 

OABNISHMBNT.  (OMK^iMi.) 

proTe  the  bona  fides  of  Us  claim,  If  it  if  derlTed  from  the  Jadgment 
debtor  after  the  origin  of  the  ereditor'i  demand.  IM. 
4.  Therefore,  where  thb  gandihee  produced  notei  signed  bj  the  Jadgment 
debtor,  bearing  date  prior  to  the  judgment,  bnt  did  not  proTe  their  exist- 
ence before  the  jadgment  in  consideration,  it  was  propoly  left  to  the  jniy 
to  saj  whether  there  was  frand  or  collusion  between  the  garnishee  and 
the  judgment  debtor.    Rid, 

INDIAKa 

1.  The  United  States  made  two  treaties,  one  in  1838,  and  one  in  1843,  with  the 

Seneca  Indians,  residing  in  the  State  of  New  Tork,  b  j  which  the  Indisnt 
agreed  to  remoTe  to  the  West  within  fire  years,  and  relinquish  their  pos- 
sessions to  certain  assignees  of  the  Stete  of  Massachusetts,  and  the  United 
States  agreed  that  the/  would  appropriate  a  large  sum  of  monej  to  aid 
in  the  remoTal,  and  to  support  the  Indians  for  the  first  jear  after  th^ 
remoTal  to  their  new  residence.    Ftttcm  v.  Bladamitk  H  oL,  366. 

2.  But  neither  treaty  made  any  provision  as  to  the  mode  or  manner  in  which 

the  remoTal  of  the  Indians  or  surrender  of  the  reserrations  was  to  take 

plaee.    liuL 
8.  The  grantees  of  the  land,  under  the  ICassachusetts  assignment,  cannot  enter 

upon  it  and  take  forcible  possession  of  a  ham  occupied  bj  an  Indian,  but 

are  liable  to  an  action  of  trespass,  fuan  daumrnjre^t^  if  thej  do  so.  lUd. 
i.  The  remoral  of  tribes  of  Indians  is  to  be  made  bj  the  authority  and  under 

the  care  of  the  Goremment;  and  a  forcible  remoTsl,  if  made  at  all,  must 

be  made  under  the  direction  of  the  United  Stetes.    IM. 
6.  The  courts  cannot  go  behind  a  treaty,  when  raUfied,  to  inquire  whether  or 

not  the  tribe  was  properly  represented  by  its  head  men.    Ibid, 
INSURANCE. 

See  GoiaaacxAL  Law. 
JETTISON. 

See  CoxmRCUL  Law. 
JUBISDICTION. 

1.  In  1841,  Congress  granted  to  the  State  of  Louisiana  600,000  acres  of  land, 

for  the  puiposes  of  internal  improvement,  and  in  1849  granted  also  the 
whole  of  the  swamp  and  overflowed  lands  which  may  be  found  unfit  for 
cultivating.    Shafir  v.  Seudda^^  16. 

2.  In  both  cases,  patents  were  to  be  issued  to  individuals  under  Stote  authority. 

Ihid. 

8.  In  a  case  of  conflict  between  two  claimants,  under  patents  granted  by  .the 
Stete  of  Louisiana,  this  court  has  no  jurisdiction,  under  the  26th  section 
of  the  judiciaiy  acrt,  to  review  the  judgment  of  the  Supreme  Court  of 
Louisiana,  given  in  fkvor  of  one  uf  the  claimants.    Ibid, 

4.  Where  the  decree  was  for  a  less  sum  than  two  thousand  dollars,  the  appeal 
must  be  dismissed  for  want  of  jurisdiction.  Rogsn  a  aLr,  SUamer  8l 
CMurUtt  108. 

6.  Where  a  sale  of  mortgaged  property  in  Louisiana  was  made  under  proceed- 
ings in  insolvency,  and  the  heirs  of  the  insolvent  filed  a  bill  to  set  aside 
the  sale  on  the  ground  of  irregularity,  it  was  necessanr  to  make  the  mort- 
gagees parties.  They  had  been  paid  their  share  of  the  purchase  money, 
.  and  had  an  interest  in  upholding  the  sale.  Cocron  it  ai.  v.  MOiamdon  H 
at.,  113. 

6.  The  fact  that  such  persons  are  beyond  the  jurisdiction  of  the  court  is  not  a 
sufficient  reason  for  omitting  to  make  them  parties.  Ibid, 
'  Y.  Neither  the  act  of  Congress  nor  the  47th  rule  of  this  court  enables  the  Cir- 
cuit Court  to  make  a  decree  in  a  suit  in  the  absence  of  a  party  whose 
righte  must  necessarily  be  afected  by  such  decree,  and  the  objection  may 
be  taken  at  any  time  upon  the  hearing  or  in  the  appellate  court    Ibid, 

8.  Where  the  decree  of  the  District  Court,  in  a  case  of  admiralty  jurisdiction, 
was  not  a  final  decree,  the  Circuit  Court,  to  which  it  was  carried  by 
^>peal,  had  no  power  to  act  upon  the  case,  nor  could  it  consent  to  an 
amendment  of  the  record  by  an  insertion  of  a  final  decree  by  an  agree- 
ment of  the  counsel  in  the  case;  nc:  c^n  this  court  consent  to  such  an 
amendment.    Mardeeai  et  aL  v.  LbuUojf  it  al,,  199. 
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9.  The  Pifltrict  Court  baring  ordered  a  report  to  be  made,  tbe  case  nniit  be 
sent  back  from  here  to  tbe  Circuit  Court,  and  from  there  to  the  District 
Court,  in  order  that  a  report  maj  be  made  according  to  the  reference. 
Ibid. 

10.  In  Louisiana,  all  the  eridence  taken  in  the  conrt  below  goes  np  to  the  Su- 

preme Coart,  wliich  decides  questions  of  fact  as  well  as  of  law.  In  the 
absence  of  bills  of  exceptions,- setting  forth  the  points  of  law  decided  in 
the  case,  this  court  must  look' to  the  opinion  of  the  State  court,  (made  a 
part  of  ihe  record  by  law,)  in  order  to  see  whether  or  not  any  quesiaoii 
has  been  decided  there  which  would  gire  this  court  appellate  jurisdicdony  • 
under  the  twenty-fifth  section  of  the  Judidaiy  act  Coium  t.  BUoi^m 
BzmMU/r  §i  oL,  203. 

11.  The  appellate  jurisdiction  of  this  court  only  includes  cases  where  the  judg- 

ment or  decree  of  ihe  Circuit  Court  is  finsL    Betbe  ttaLr.  AmmB,  283. 

12.  In  ehanoeiy,  a  decree  is  interlo<Statory  whenerer  an  inquiry  as  to  matter  of 

law  or  fitct  is  directed,  preparatory  to  a  final  decision.    Jbid, 

13.  But  when  a  decree  finally  decides  and  disposes  of  the  whole  merits  of  the 

cause,  and  reeerres  no  farther  questions  or  directions  for  the  future  judg- 
ment of  the  court,  so  that  it  will  not  be  necessary  to  bring  the  cause 
again  before  the  court  for  its  final  dedsion,  it  is  a  final  decree.    IbkL 

14.  Therefore,  where  a  case  was  referred  to  a  master,  to  take  an  account  of  rents 

and  profits,  itc.,  upon  eridence,  and  firom  an  examination  of  the  parties, 
and  to  make  or  not  to  make  allowances  afl^ecting  the  rights  of  the  parties, 
and  to  report  his  results  to  the  court,  this  was  not  a  final  decree.    Ibid, 

15.  The  preceding  cases  upon  this  subject,  examined.    IbkL 

10.  The  rule  with  respect  to  final  and  interlocutory  decrees,  which  is  applied  to 
the  preceding  case  of  Beebe  et  aL  e.  Russell,  again  affirmed  and  applied. 
FarrtOf  §tta.T.  TTMHJfbtt,  288. 

IT.  Where  a  case  is  brought  up  to  this  court  by  a  writ  of  error  issued  to4lie 
Supreme  Court  of  a  State,  under  the  twenty-fifth  section  of  the  judidaiy 
act,  if  it  appears  that  the  judgment  of  the  State  court  only  inrolTed  the 
construction  of  State  statutes  which  both  parties  in  the  cause  admitted  to 
be  Talid.  the  writ  of  error  will  be  dismissed  on  motion.  Mkk^jfon  Cmtral 
RaOroad  Co,  r.  Mkht^m  Somthsm  Smkoad  Co,  H  aL,  8Y8. 

18.  Where  a  party  brought  an  qfeetment  in  a  State  court,  founding  his  title 

upon  documents  showing  a  settiement  daim  under  thalaws  of  the  United 
States,  and  the  Supreme  Court  of  the  State  decided  in  faror  of  that  titie, 
tiie  oppodte  party  cannot  bring  the  case  to  this  court  under  the  twen^- 
fifth  section  of  the  judidaiy  act    Buth$  t.  CMmM  §1  ol.,  388. 

19.  This  court  has  no  jurisdiction  orer  such  a  case.    Ibid, 

20.  Upon  a  writ  of  error  to  a  Circuit  Court  of  the  United  States,  the  transeiipt 

of  the  record  of  all  the  proceedings  in  the  case  is  brought  before  this 
court,  and  is  open  to  its  inspection  and  rerldon.  Dnd  SeoU  t.  Samtfifrd^ 
393. 

21.  When  a  plea  to  the  jnfitdiction,  in  abatement,  is  OTerruled  by  the  court 

upon  demurrer,  ami  the  defondsnt  pleads  in  bar,  and  upon  these  ptes  the 
final  judgment  of  the  court  is  in  his  IhToi^-lf  tiie  plaintiif  brings  a  writ 
of  error,  the  judgment  of  the  court  upon  the  plea  in  abatement  is  belbre 
this  court,  although  it  was  in  ihror  of  the  plaintiff— and  if  the  court  erred 
in  oTerruling  it,  the  judgment  must  be  rerersed,  and  a  mandate  issued  to 
the  Circuit  Court  to  dismiss  the  case  for  want  of  jurisdiction.    Ibid, 

22.  In  the  Circuit  Courts  of  the  United  States,  the  record  must  show  that  the 

case  is  one  in  which,  by  the  Constitution  and  laws  of  the  United  States, 
the  court  had  jurisdiction— and  if  this  does  not  appear,  and  the  court 
gires  judgment  either  for  plaintiif  or  defendant,  it  is  error,  and  the  judg- 
ment must  be  rerersed  by  this  court— and  the  parties  cannot  by  consent 
waiTe  the  objection  to  the  jurisdiction  of  the  Circuit  Court    Ibid. 

23.  But  if  the  plea  in  abatement  is  not  brought  up  bT  this  writ  of  error,  the  ob- 

iection  to  the  cltisenship  of  the  plaintiif  is  still  apparent  on  the  record,  as 
he  himself,  in  making  out  his  case,  states  that  he  is  of  African  descent, 
was  bom  a  slare,  and  daims  that  he  and  his  ihmily  became  entitied  to 
fireedom  by  bdng  taken,  by  thdr  owner,  to  redde  fai  a  Territory  where 


ess  INDEX. 

JUBlSDIOnOHi  (Omimmi,) 

■UTeiy  If  prohibited  by  set  of  Oongw  ind  tboli  in  addition  to  Oil 
dftim.  ho  hlmMlf  boooao  ontitiod  to  ftoodom  l^  belof  iakm  to  Book 
lilaad,  in  the  State  of  lUiooii— ond  bolng  ftoe  wboalio  wms  bfMCJhl 
boektoJIiiaoiirifhewMbytholawiofthatStatoAciaMn.    /ML 

%L  li^  tiiooforo,  the  fcets  bo  otatof  do  not  i;lTe  Urn  or  lili  tmHj  *  r^;bi  to 
froodom,tb6  pUlntUrii  ftiUodoTeiOiid  not  ontitled  to  ra«  m  a '^dtisn,* 
and  the  Judgment  of  the  (Srenit  Goort  WM  orronooni  on  that  grovnd 
alio,  without  any  reteonoe  to  the  plea  in  abatoaent.  -  /ML 

SS.  The  CSirenit  Govt  can  glTo  no  Jadgment  for  plaintiff  or  delendant  In  a  eaaa 
where  it  hag  not  Jnriadiotion,  no  matter  whether  there  be  a  pica  in  abel^ 
meat  or  not  And  nnleei  it  appean  upon  the  Ihee  of  the  record,  whMi 
bronght  here  bj  writ  of  error,  that  the  Gircnit  Oonii  had  Jnrladictioa,  the 
Jndgment  mvft  be  rereteed.    /ML 

2^  The  caee  of  Oapron  o.  Van  Noorden  (3  Graneh,  136)  •*^"*»«**^,  and  tho  pri^ 
dplM  therelnr  decided,  reaiBnned.    /ML 

27.  When  the  record,  aa  bronght  'here  br  writ  of  error,  doet  not  show  thai  tb» 
Gircnit  Gonrt  had  Jvriadlction,  thu  conrt  baa  Jnrladiction  to  rorlao  and 
eoitect  the  error,  like  aar  other  error  In  the  conrt  below.  It  doee  not  and 
cannot  difmlee  the  caae  lor  want  of  Jnriadiction  here ;  for  that  wonld  leave 
the  erroneoni  Jndgment  of  the  conrt  below  in  foil  force,  and  the  parlj 
ii\|nred  without  remedj.  But  it  mnst  rcTene  the  Judgment,  and,  aau 
anj  other  caae  of  rerenal,  eend  a  mandate  to  the  C^ait  Gonrt  to 
form  ite  Jndgment  to  the  opinion  of  thia  conrt    /ML 

38.  The  dilference  of  the  Jurisdiction  In  thie  conrt  in  the  caaes  of  write  of 

to  State  conrte  and  to  Gircnit  Gonrte  of  the  United  States,  pointed  out; 
and  the  mistakes  made  as  to  the  Jurisdiction  of  this  court  In  the  Inttsr 
cas^  bj  confounding  It  with  ite  limited  Juiisdictlon  in  the  former. 

39.  If  the  court  rererses  a  Judgment  upon  the  ground  that  it  appears  bj  a  par- 

ticnlsr  part  of  the  recoil  that  the  CirciSt  Gonrt  had  not  Jurisdiction,  It 
does  not  take,  awaj  the  Jurisdiction  of  this  court  to  examina  Into  ttad 
correct,  bj  a  rerenal  of  the  Judgmenti  anj  ottior  errors,  either  aa  to  the 
Jurisdiction  or  any  other  matter,  where  it  appears  from  other  parte  of  the 
record  that  the  Urcnit  Gonrt  had  foUan  into  error.  On  the  contrary,  it  is 
the  dally  and  jhmllSar  practice  of  thia  court  to  rererse  on  sereral  grounds^ 
where  more  than  one  error  appears  to  haYo  bean  committed.  And  the 
arror  of  a  Gircnit  Gonrt  In  ite  Jurisdiction  stands  on  the  same  ground,  and 
te  to  be  treated  In  the  same  manner  as  any  other  error  upon  whicn  ite 
Judgment  is  founded.    /ML- 

80.  The  decision,  therefore,  that  the  Judgment  of  the  Circuit  Court  upon  tlie 

plea  in  abatement  is  erroneous.  Is  no  reason  why  the  allied  cnror' appa- 
rent In  the  exception  should  not  also  be  examined,  and  the  Jndgment 
reremed  on  that  ground  also,  If  it  discloses  a  want  of  Jurisdiction  in  Iha 
Gircnit  Gonrt    /ML 

81.  It  te  often  the  duty  of  thte  court)  after  baring  decided  that  a  particular  deci- 

sion of  the  GlKuit  Gonrt  was  eironeous,  to  examine  Into  other  alleged 
errors,  and  to  correct  them  if  they  are  found  to  exist  An4  thte  baa  been 
uniformly  done  by  tUs  court|  when  the  questions  are  In  any  decree  con- 
nected with  the  controfersy,  and  the  silence  of  the  court  mint  create 
doubte  which  would  lead  to  forther  and  useless  litigation.  /ML 
83.  Where  a  question  was  certified  from  the  Circuit  Court  to  thU  court,  ris: 
whether  a  certain  letter,  written  by  tho  cashier  of  a  bank  without  the 
knowledge  of  the  directory,  thoui^  copied  at  the  time  of  Ite  date  in  the 
letter-book  of  the  bank,  was  a  legal  um,  valid  act  of  authority;  and  the 
record  afforded  no  eridence  retevant  to  the  acte  and  authority  of  the 
cashier,  or  to.  the  practice  of  the  bank  In  ratiiyiag  or  r^|ecting  similir 
acts,  tms  court  cannot  answer  the  question,  and  the  case  must  be  resaand- 
ad  to  the  Circuit  Court,  to  be  triad  In  tha  usual  manner.  MM  Aatei  ^ 
{%  Bmk  rf  Cgteai6tii,  886. 
LAKDS— PUBLIC. 

1.  Where  thera  are  two  confirmations  by  Congress  of  the  same  land  in  lOs- 
souri,  the  elder  .confirmation  gives  the  better  title ;  and  tha  Jury  are  niol 
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at  liberty,  m  an  action  of  c(iectment|  to  find  that  the  tanrej  and  patent 
did  not  correspond  with  the  confirmation;     WOloi  ttoLr,  Stmdfardf  19. 

5.  Titles  to  lands  tbas  situated  conld  be  confirmed;  nor  were  the  lands  affected 

bj  the  act  of  March  3, 1811,  proTiding  for  the  sale  of  public  lands  and 
the  final  a^instment  of  land  claims.    Ibid, 

3.  A  claim  to  land  in  Louisiana  was  presented  to  the  commissioner  appointed 

under  the  act  of  1812,  (2  Stol  at  L.,  T13,)  reported  throrablj  upon  hj 
him  to  Congress,  and  confirmed  bj  the  act  of  1819,  (3  Stat,  at  L.,  528.) 
But  it  did  not  appear  that  this  claim  had  been  sunrejed,  or  that  it  had 
an/  definite  boundaries.    Cauiin  t.  Biam^M  BxtaUor  et  oL,  202. 

4.  In  1820,  the  register  and  receirer  gare  to  the  claimant  a  certificate  that  he 

was  entitled  to  a  patent,  but  without  sajing  how  it  was  to  be  located. 
Ibid. 

6.  In  1822,  Congress  passed  an  act  (3  Stat  at  L.,  101)  giying  to  the  registen 

and  receivers  power  to  direct  tjie  location  and  manner  of  surreying  the 
claims  to  land  confirmed  by  the  act  of  1819.    Ibid. 

6.  In  1826,  the  register  and  receirer  ordered  the  claim  to  be  surrejed,  speaking 

of  it,  however,  as  being  derived  from  an  original  claimant,  different  from 
the  person  who  was  mentioned  as  the  origiud  claimant  in  the  certificate 
of  1820.    Jbid. 

7.  The  act  of  1822  was  remedial,  and  this  diflbrence  was  immaterial.    Ibid. 

8.  When  the  survey  was  executed  according  to  that  order,  it  gave  a  prima  fiicie 

title,  and  the  United  States  were  bound  l^  it  until  it  was  set  aside  at 
the  General  Land  Office.  The  Supreme  Court  of  Louisiana  were  in  error 
when  they  decided  that  it  gave  no  title,  and  this  court  has  Jurisdiction, 
under  the  twenty-fifth  section  of  the  Judiciary  act,  to  review  that  Jnd|^ 
ment    Ibid. 

9.  But  until  the  survey  was  made  and  approved,  the  United  States  could  sell 

the  land,  and  a  purchase  of  a  part  of  it  must  stand  good.    Ibid. 

10.  The  act  of  Congress  of  1820  and  regulations  of  the  General  Land  Office  of 
1831  direct  Uie  manner  in  which  purchases  of  public  land  shall  be  au- 
thenticated by  the  registers  and  receivers  of  the  land  offices.  JMl  v. 
ffeanu  tt  a/.,  262. 

ir.  Where  the  receiver  gave  a  receipt  in  the  name  of  John  Bell,  and  the  register 
made  two  certificates  of  purchase,  one  in  the  name  of  John  Bell  and  the 
other  in  the  name  of  James  Bell,  the  circumstances  of  the  case  show  that 
the  latter  was  an  error  which  was  properly  corrected  by  the  Commis- 
sioner of  the  General  Land  Office  in  the  exercise  of  his  supervisory 
authority;  and  he  had  a  right  to  do  this,  although  a  patent  had  been 
issued  to  James  Bell,  which  had  been  reclaimed  frx>m  the  register's  office, 
and  returned  to  the  General  Land  Office  to  be  cancelled.    iSid. 

12.  The  Supreme  Court  of  Louisiana  having  decided  against  the  validity  of  the 

patent  issued  to  John  Bell,  this  court  has  jurisdiction  under  the  twenty- 
fifth  section  of  the  Judiciary  act  to  review  that  Judgment;  and  the  ground 
of  the  decision  of  the  State  court  sufficiently  appears  upon  the  record.  Ibid, 

13.  By  the  acts  of  Congress  paued  on  the  16th  of  Ifay,  1820,  and  March  3d,  1823. 

provision  was  made,  that  each  of  the  settlers  in  Peoria,  Illinois,  should 
be  entitled  to  a  village  lot,  and  the  surveyor  of  public  lands  was  directed 
to  designate  upon  a  platthe  lot  confirmed  to  each  claimant.  Bryan  tt  aL 
V.  Fortftk^  334. 

14.  The  act  of  1823  conferred  on  the  grantee  an  incipient  title ;  and  when  the 

survey  was  made  and  approved,  bv  which  the  limits  of  the  lot  were  desig- 
nated, the  title  then  became  capable  of  sustaining  an  action  of  ^ectment, 
even  before  a  patent  was  issued.    Ibid. 

15.  In  the  interval  between  1823  and  the  survey,  a  patent  was  taken  out,  which 

was  issued  subject  to  all  the  rights  of  persons  claiming  under  the  act  of 
1823.     This  patent  was  controlled  by  the  subsequent  survey.    Ibid. 

16.  But  although  it  was  controlled  by  the  subsequent  survey,  yet  the  patent  wa8 

a  fee-simple  title  upon  its  fitce,  and  sufficient  to  sustain  a  plea  of  the  statute 
of  limitations  in  Illinois,  which  requires  that  possession  should  be  by  actual 
residence  on  the  land,  under  a  connected  title  in  law  or  equity,  dedudble 
of  record  from  the  United  States,  Jfco.     Ibid, 
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IT.  The  Afflwieaa  Bteto  Pap«n,  pttUlilMd  hj  orte  of  Ooaatm^  maj  be  xmA 
in  eridenee,  In  the  iBTiitifttioii  of  ehiiiBf  to  land.    Ihii. 

18.  Under  the  dreiimfteDoee  deeeiibed  in  the  pseceding  caee,  if  there  wfo  no 

•oi&elent  eridenoe  of  n  enrr^j  nnder  the  eet  of  1823,  the  title  delaed 
under  that  act  eonld  not  be  hdd  raperlor  to  thai  claimed  nnder  a  pal«t 
imed  in  the  intorral  between  the  aet  of  1823  and  the  alleged  wnmj. 
BuUmw  T.  P^qpAi  U  «{.,  342. 

19.  Where  a  claimant  of  land  in  OalUbmla  piodnoed  doeomentarf  erldcnoe 

in  hia  fibTor,  eopied  ftom  the  arehiYea  In  the  ofllee  of  tlie  annrefor  gen- 
eral and  other  original  gr%nta  by  Spaniah  oAoera,  the  preanmption  u  in 
ftiTor  of  the  power  of  thoae  oflieen  to  make  the  granta.    UmidBuum^. 

20.  If  a«|ow«  b.  d«i.d.  *.  b«d«  f  ,«af  I.  ,ip«  «..  p«^  who  a«ta.  It 

21.  The  hiftorj  of  OaUlbtnia,  with  reepeet  to  the  power  of  ita  Goremon  to 

grant  Umd,  eramined     Ihii, 

22.  The^midarie.ofthetraetofland,a.deoieedb7thePiitri^^ 

LI1I1TATI0K£M3TATUTS  OF. 

1.  In  the  present  caae.  where  a  bill  waa  filed  to  aet  aside  titles  for  frands 

alleged  to  have  been  eommitled  in  1T6T,  the  bill  does  not  oMke  ont  a 
sodicient  case ;  and  the  oTidenee  does  not  eren  sustain  the  frets  alleged. 
And  the  disabilitj  to  sue,  arising  from  coTertvrei  is  not  sallslhciuilj 
proTod.   Jfeofi  T.  Or§m4  it  •<.,  68. 

2.  In  case  of  alleged  fraud,  it  is  tme  that  the  statnte  of  limitaliona  does  not 

begin  to  ron  until  tne  frand  Is  dlseoTered.  But  then  the  bill  must  be 
spedflc  in  stating  the  ftets  and  drcumstanoes  which  oonstitnte  the  frand ; 
and  in  the  present  caae,  thia  is  not  done.  Ibid, . 
8.  Parol  eridence  is  admissible  to  diow  that  a  confejanee  of  property,  absolute 
imon  the  frkoe  of  it,  waa  reallj  a  mortgage  or  deed  of  trust  iMeook  t. 
IFyaMM,  288. 

d.  In  the  present  case,  parol  oTidence,  taken  in  coi^unction  with  tomhfh 

rating  circumstancea,  shows  that  the  deed  waa  not  intended  to  be  aha^ 
lute.  Hid, 
8.  The  statute  of  limitations  is  not  applicahle,  becanae  the  possession  was  not 
adTurse.  So,  also,  the  trustee  is  not  protected  hj  the  statute,  althou^ 
he  sold  the  land  and  receiTed  the  proeeeda  six  Tears  beftne  the  bill  was 
filed,  because  it  was  ids  dntj  to  apply  those  proceeds  to  the  reduction  of 
the  interest  and  principal  of  the  debt  due  to  him  when  the  deed  was 
made.    Hid. 

e.  By  the  aeU  of  Congress  passed  on  the  15th  of  Iby,  1820,  and  Harch  3d,  1823L 

proTision  was  made,  that  each  of  the  settlers  in  Peoria,  Illinois,  should 
be  entitled  to  a  Tillage  lot,  and  the  surrem  of  public  lands  waa  directed 
U>  dedgnate  upon  a  plat  the  lot  confirmed  to  each  claimant  iMrfna  §t  oL 
V.  JbrvJftA,  334. 

7.  The  act  of  1823  conftrred  on  the  grantee  an  incipient  title;  and  when  the 

surr^  was  made  and  approved,  by  which  the  limits  of  the  lot  were  desig- 
nated, the  title  then  became  capable  of  sustaining  an  action  of  ^^ctmsn^ 
eren  before  a  patent  was  issued.    Ibid, 

8.  In  the  interval  between  1823  and  the  surrey,  a  patent  was  taken  out,  which 

was  issued  sulijec^  to  all  the  righta  of  penons  claiming  nnder  the  aet  of 
1893.  This  patent  was  controlled  1^  the  subsequent  surrey.  Ibid, 
■  9.  But  although  it  waa  controlled  by  the  subsequent  sumy,  yet  the  patent  was 
a  fiM-simple  title  upon  its  flMDO,  and  suflkient  to  sustain  aplea  of  the  alalnta 
of  limitations  inHlinois,  which  requires  that  posaeasion  should  be  by  aetual 
residence  on  the  land,  under  a  connected  titk  in  law  or  equity,  dedneible 

of  record  from  the  United  States,  4e.    Ibid, 

LOUISIANA. 

1.  The  Uws  of  Louisiana  iinpose  a  tax  of  ten  per  cent  on  the  value  of  aUprap- 
erty  inherited  in  that  State  by  any  penon  not  domiciliated  thercL  anaaol 
being  a  dtiien  of  any  State  or  Temtoiy  of  the  United  States.    iVeaoilT. 
1. 
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>•  I&  1893,  A  treaty  wai  made  between  the  United  States  and  Fraao^  bj  which 
Frenchmen  were  placed,  ag  regardi  propertj,  upon  the  aame  footing  aa 
dtiiena  of  the  United  States,  in  all  the  Stotes  of  the  Union  whooe  laws 
permit  it.    JM. 

'3.  This  treaty  has  no  effect  npon  the  snecession  of  a  person  who  died  in  1848. 
Ibid. 

4.  The  law  of  Louisiana  imposes  on  the  seller  the  obUgation  of  warranting  the 
thing  sold  against  its  hidden  defects,  which  are /those  which  eoald  not 
be  discoTered  bj  simple  inspection;  and  the  purchaser  maj  retain  the 
thing  sold,  and  hare  an  action  for  redaction  of  the  price  hj  reason  of  the 
difference  in  ralne  between  the  thing  as  wairanted  and  as  it  was  in  flkct 
BMlt^  T.  Sbmold,  $90. 

B.  Where  a  yessel  was  purchased,  which  was  then  partlj  ladeil  as  a  general 
ship  for  an  ootward  foreign  Toyage,  and  after  she  went  to  sea  she  was 
foond  to  be  nnseaworthj,  and  had  to  retom,  the  defects  were  hidden  de- 
fects, under  the  aboTe  law.    Ibid, 

6.  A  Tessel  is  included  within  the  terms  of  the  law.    Ibid, 
'  Y.  The  purchaser  wis  not  bound  to  renounce  the  TesseL    This  pri?ilefs  is 
proTided  for  In  another  and  distinct  article  of  the  code.    Ibid, 

.8.  The  contract  must  be  goremed  b^  the  laws  of  Louisiana,  where  it  was  made 
and  performed.    Ibid, 

8.  Such  a  sale  is  not  goTemed  bj  the  general  commerrial  law,  bat  bj  the  elTil 
code  of  Louisianiu    Ibid, 
ICANDAICUS. 

1.  Bj  the  rules  and  practice  of  common-law  courts,  it  rests  exdusirel j  irtth 
the  court  to  determine  who  is  qualified  to  become  or  continue  one  of  its 
officers,  as  an  attorn^  and  counsellor  of  the  court  j  the  power  being  reg- 
ulated, howerer,  by  a  sound  and  Just  judicial  discretion — gosrding  the 
rights  and  independence  of  the  bar  as  weU  as  the  dignity  and  authority 
of  the  court    Mx  ParU  8teomb€,9. 

8.  The  local  law  qf  the  Territory  of  Minnesota  has  regolaled  the  relation  be- 
tween courts  and  attorneys  aiid  oounsellors,  but  has  not  essentially 
.    changed  the  common-law  ^indple.    Ibid, 
.  8.  The  Minnesota  statute  authorises  the  court  to  dismiss  an  attorney  or  coun- 
sellor tf  he  does  not  maintain  the  respect  due  to  courts  of  Justice  and  Judif 
dal  officers,  .or  for  not  conducting  himself  with  fidelity,  to  the  court  Ibid, 

4.  The  Supreme  Ck>urt  of  the  Territory  dismissed  the  rdator  from  the  office  of 
counsellor  and  attorney  of  the  court,  stating  in  the  sentence  of  dismissal 
that  he  was  guiltT  of  the  offences  abore  mentioned,  but  not  spediying 
the  act  or  acts  which,  in  the  opinion  of  the  coUrt,  constituted  the  offmce. 
Ibid. 

fi.  The  order  of  dismissal  is  a. Judicial  act  done  in  the  exercise  of  a  Judicial 
discretion  Tested  in  the  court  by  law;  and  a' mandamus  cannot  be  issued 
by  a  superior  or  appellate  court,  commanding  it  to  rererse  its  dedsion 
and  restore  the  relator  to  the  office  he  has  lost    Ibid. 
MABmHB  LDSNa 

See  ADMniLTT. 
MABBIED  WOMSN. 

1.  In  Missouri,  where  a  deed  was  oflbred  in  eridenee,  purporting  to  conTev  the 
titles  of  married  women  to  land,  and  their  names  were  in  the  hhndwri- 
^  ting  of  other  persons,  and  there  was  no  proof  that  the  women  had  dlher 
signed  or  acknowledged  the  deed,  it  was  mroperly  refused  by  the  court  to 
be  allowed  t»  go  to  the  Jury.  Mt^^m  r.  iloyli^  i80. 
,  3. 'The  properly  was  pan^hemal,  and  could  not  be  conT^yed  away  by  thdr 
husbands.    Ibfd, 

8.  The  ikcts  in  the  case  were  not  suffident  to  wanant  the  Jury  to  presume  th* 
consent  of  the  married  women;    Ibid, 

i.  The  original  deed  not  being  eridence,  a  certified  copy  was  not  admisriWa. 
Ibid.  ^ 

8.  An  old  win,  wUch  had  nefw  beed  prbfsd  aoeording  to  la#,  was  prope^ 
•  ezdndea  as  sTidence.    ICoreoVer,  no  dhii^  iras  set  up  under  it,  but|  oa 
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the  eontniy,  ^  eitato  WW  tnttod  M  If  tiie  naktr  of  it  bad  dlid  ialit- 

6.  Ndthtf  tiM  deed  nor  the  will  eooe  witUn  tlie  nle  bj  wMch  mdeat  lafln- 
nentt  ere  admitted.  It  enlj  iDdvdei  aiieli  doeoMiii  aa  are  Talid  vpoA 
theirlbee.    iWd 

T.  The  etatQle  of  llmitatioiia  did  not  b^gln  to  nn  v&tQ  after  the  d^aabOi^  of 

•  corertoie  wae  lemofed.    Ihii. 

lOHHSSOTA. 

1«  Bj  the  mlet  and  piaettee  of  common-lair  oourta,  It  leeta  ezdvalTe^  wMi 
the  eoort  ta  CLetomilike  who  la  qnaltted  to  beeome  or  eo&tliine  one  of  Hi 
oflloera,  aa  an  atton^j  and  eouiiNllor  of  the  eowt;  the  power  beliig  r^ 
olated,  howerer,  bj  a  aoond  and  Jut  Jttdtoial  dJactetion.  gnardiag  the 
righta  aiid  iBdependenee  of  the  bar  aa  well  aa  the  digaitf  and  avthotilif 
ofthe  court    JBs  Fvu  Smtmh^^  9. 

S.  The  local  law  of  the  Territorjr  of  Mlwieaota  haa  regulated  the  ralatioB  b^ 
tween  coorta  and  attomeja  juid  oomiaeUon,  bit  haa  not  eaaentiaQf 
ohaaged.the  eoaimoB*law  principle.    IhkL 

5.  The  Miukeeota  itatate  anthoriaea'  the  eoort  to  dlaBBlBi  aa  attoraej  or  coos- 

idlor  if  he  doea  not  maintain  the  teapeet  dne  to  coorta  of  Joatice  and 
Jodidal  oflleen,  or  far  not  condoctinc  himaelf  with  fidelitr  to  the  ooort 
IhUL 
4*  The  Sopreme  Ooort  of  the  Territoiy  diamiaaed  the  idator  fhna  the  offlce  of 
cooiuMllor  and  atlomej  of  the  eoort,  atatiaf  In  the  aentence  of  fliamlaaal 
that  he  waa  goilfy  of  the  offencea  abore  mentioned,  hot  not  apediying 
the  aot  or  acta  whicb,  in  the  opinion  of  the  eoort,  oonatitoted  the  oienoe. 
IhUU 

6.  the  order  of  dJimimi  la  a  Jodldal  act  done  in  the  eiereiae  of  a  Jodldal 

diacretion  Teeted  In  the  eoort  bj  law ;  and  a  mindamoa  cannot  br  Isioed 
.  by  a  aoperior  or  ^ipellate  eoort,  commandjnf  It  to  reverae  ita  decirioBi 
and  reatore  the  relator  to  the  office  he  haa  loot    IWL 
mBOfiOBS  AKD  SLAYBS. 

1^  A  free  negro  of  the  African  race,  whoae  anOeatora  Were  brooght  to  thia 
eoontrj  and  aold  aa  alaTea,  la  not  a  ''dtlaen"  within  the  meaning  of  the 
Oonatitotion  of  the  United  Statea.  'l>nA  Soott  r.  SamJffML  393. 

5.  When  the  Oonatitotion  waa  adopted,  th^  were  not  regwded  In  93aj  ofthe 

Statea  aa  memben  of  the  commonly  which  conatnoted  the  State,'  and 
were  not  nombered  among  ita  "people  or  dtliena."  Ooiiaeqoentljr,  the 
apedal  rlghta  and  immonities  goarantied  to  dtiaena  do  not  applj  to  them, 
^d  not  being  *< dtiaena"  within  the  meaning  of  the  Oonatitotion.  thcj 
are  not  entitled  to  eoe  in  that  character  in  a  eoort  of  the  United  Qtatea, 
. .    and  the  Oircoit  Ooort  haa  not  Joriadiction  in  aoch  a  aoit.    ItiA. 

8.  The  onlj  two  daoaea  in  the  Oonatitotion  which  point  to  thla  race,  treat  them 

aa  peaona  whom  it  waa  morally  lawfbl  to  deal  in  aa  artidea  of  prop- 
er^ and  to  hold  aa  lUrea.  Ibid. 
d.  Since  the  adoption  ofthe  Oonatitotion  ofthe  UnitM  Statea.  no  State  can  bf 
any  aobaeqoent  law  make  a  foreigner  or  any  other  deeenption  of  peraona 
dtiaena  ofthe  United  Statea,  nor  entitle  them  to  the  righta  and.priTl* 
lc|^  aeeored  to  dtiaena  by  that  inatroment.    /Mi. 

6.  A  State,  by  Ita  lawa  paaaed  ahicb  the  adoption  of  the  Oonatitotion,  may  pot 

a  foreigner  or  any  other  deacription^f  peraona  opon  a  footing  with  ita  own 
dtiaena,  aa  to  ab  the  righta  and  priTilegea  enjoyed  by  them  within  ita 
dominion  and  by  ita  lawa.  Hot  that  will  not  miJce  him  a  dtlxen  of  the 
United  Statea,  nor  entitle  him  to  aoe  in  Ita  coortaf  nor  to  viy  of  the  prlri* 
'legM  acd  immtmltiea  of  a  dtiaen  in  another  State.    Ibid, 

9,  The  chaaigp  in*  poblic  opinion  and  foellng  in  rdatlon  to  the  African  race, 

which  haa  ti^en  plaoe  .aince  the  adoption  of  the  Oonatltation,  cannot 
change  ita  conirtroctlon  and  meaning,  and  It  moat  be  eonatroed  and  ad- 
miniatered  now  according  to  Ita  troe  meaning  and  intention  when  it  waa 
.  formed  and  adopted..   Ibid.  . 

t«  The  plaintiir  haying  admitted,  by  hia  demorter  to  the  plea  In  abatemenl| 
that  hia  anceaU^ra  were  imported  from  AiHca  and  add  aa  alarea,  he  la  not 
ft  dtiaen  of  the  State  of  Jflaaooii  aeoordfaig  to  the  OonttitotioB  of  the 
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United  StatM,  and  WM  not  «ntftl«d  to  me  in  thai  clianetar  in  tiia  Qlxeolt 
Oonrt    /MtfL 

8.  XUb  being  the  caae,  the  Judgment  of  the  eonrt  betow,  in  fliTor  of  the  plain- 

tiJf  on  the  plea  in  ftbatement,  was  emmeooi.    Ihid, 

9.  Oongren  liare  no  tight  to  proliibit  the  dtiien*  of  aoj  partienlar  State  or 

Statei  from  taUnff  np  th«r  home  there,  while  it  permiti  dtisena  of  other 
Statei  to  do  ao.  Nor  has  it  a  right  to  ^to  privilegea  to  one  claM  of  dti** 
sena  which  it  refhaea  to  another.  The  territory  ia  acquired  for  their  eqnal 
and  common  benefit— «nd  if  open  to  anj,  it  moat  be  open  to  all  npon 
eqnal  and  the  aame  terma.    /Ml 

10.  Xreiy  citiien  haa  a  right  to  fake  with  him  into  the  Tcrritorj  any  artide  of 

property  whidi  the  Oonatitntion  of  the  United  Statea  recogniaeraa  prop- 
er^.-    Jbidm 

11.  The  Oonatitatlon  of  the  United  Statea  recogniaea  alafea  aa  property,  and 

pledgee  the  Federal  Qorenunent  to  protect  it.  And  Oongreea  cannot  ex- 
erciae  any  more  authority  orer  property  of  that  deaeription  than  it  may 
eonatitnuonaUy  ezerdae  orer  propoty  of  any  other  kind.    Ihid. 

12.  The  act  of  Oongreaa,  therefore,  prohihiting  a  dtiaen  of  the  United  Statea 

from  taking  with  him  hia  alarea  when  he  remorea  to  the  Tetritorr  ht 
qneatlon  to  redde,  ia  an  ezerdae  of  authority  oTor  private  property  which 
ia  not  warranted  by  the  Oonatitntion-Taad  the  removal  of  the  plaintifl^ 
by  hia  owner,,  to  that  Territory,  gave  him  no  title  to  freedom.  /oidL 
18.  The  plaintiff  himadf  acquired  no  title  to  freedom  hj  bdng  taken,  by  hia 
owner,  to  Bock  lajand,  in  nUnoiai  and  brought  back  to  Miaaouri.  Thia 
court  naa  heretofore  dedded  that  the  tUitiu  or  condition  of  a  peraon  of 
African  deacent  depended  on  ihe  lawa  of  the  State  in  wKidi  he  redded. 
Ibid. 

14.  It  haa  been  aettled  by  tha  d^ddona  of  the  hii^ieat  court  in  lOaaouri,  that, 

bxthe  lawa  of  that  State,  a  dare  doea  hot  become  entitled  to  hia^free- 
dom,  where  the  owner  taJcea  him  to  redde  in  a  dtate  where  alaTeiy  la 
not  permitted,  and  afterwarda  bringa  him  back  to  Miaaouri    lUd, 

15.  Ooncluaion.    It  foUowa  that  it  ia  apparent  upon  the  record  that  the  court 

bdow  erred  in  ita  Judgment  on  the  plea  in  abatement,  andalao  erred  in 
giTittg  Judgment  for  ue  defendant,  when  the  ezeention  diowa  that  the 
nhiintiff  waa  not  a  dtiaen  of  the  United  Statea.  And  aa  the  Oireuit  Oourt 
had  no  Juriadiotion,  dther  in  the  caae  atated  in  the  plea  in  abatemenl  or 
in  the  one  atated  in  the  exception,  ita  Judgment  in  mror  of  the  defendant 
ia  endneouai  and  muat  be  rarened.  Iii£ 
PABTIBS  to  A  bEl. 
See  pBAOfira. 

1.  The  act  of  Oongreaa  paaaed  on  the  'Sd  of  Xaroh,  1837,  (6  Stat  at  L.,  104.) 
proridea  that  a  patentee  may  enter  a  diaelaimer,  if  he  naa  induded  in  Ua 
patent  what  he  waa  not  the  inTintor  Of;  but  if  he  recoTeia  Judgment 
againat  an  infringer  of  hia  patent,  he  ahaU.  not  be  entitled  to  eoata,  unlaaa 
be  baa  entered  a  diadaimer  for  the  part  not  inTcnted.  Smmiam,  it  A  r. 
MeOanML 


8.  It  alao  proTidea  thai  if  a^fateatee  utiniaonaUr  ne^eeta  or  ddaya  to  enter 
a  diadaimer,  he  diall  not  be  entitled  to  the  benefit  of  the  aection  at  alL 
ML 

8.  In  1846,  XcOormidE  obtained  a  patent  for  improfimenta  in  a  rai^ittg  ma- 
chine, in  which,  after  filing  hia  apedfieationi  he  claimed,  auMmgat  other 
thinga.  aa  foUowa,  Tia :     ' 
*<2d.  I  claim  the  rereraed  angle  of  ^  teetfi  of  the  blade,  in  yaanatt.  d^ 

acrfbed.- 
<<8d:  1  claim  the  arrangement  and  cdnatrnction  of  the  fingera.  (or  teeth 
foraupporting  the  grain,)  ao  aa  to  fi»mtte  angular  apaoao  m  front  of 
the  blade,  aa  and  for  the  purpoae  dieacrlbed." 

4.  Theae  two  dauaeft  are  not  to  be  read  in  oonnectioa  with  each  other,  but  arn- 
aratety.  The  firat  ddm,  Tix:  for,  "the  rereraed  ande  of  the  teeth  of  tha 
blade/*  not  bdng  new,  and  not  being  diadalmad,  he  waa  not  entitled  to 
eoata,  althourii  he  xeooT«rod  a  Judgment  for  a  Tidation  of  other  porta  of 
hiapaftanl    Md.  ^^ 
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5.  Under  the  circumiUncfi  of  the  euej^  the  patentee  iAm  not  gvllfy  of  nnzwk 

•oneble  neglect  or  deUr  In  nnklng  the  diedalmer,  which  le  a  qnestiOB 
of  law  for  the  conrt  to  decide.    Ibid, 

6.  The  Ihctf  that  a  limilar  machine  waa  in  socceeiAil  operetloa  in  the  jmn 

1839  and  1863,  do  not  ftirnish  a  enfident  gronnd  for  the  jurj  to  premime 
that  it  had  heen  in  continuous  operation  during  the  interaediate  time. 
Ibid. 

7.  The  fifteenth  lection  of  the  patent  net  of  1836,  which  aUowt  the  defendant  to 

giTe  in  cTidence  that  the  improTement  liad  been  deeeribed  in  tome  public 
work  anterior  to  the  euppoeed  dlicoterj  of  the  patentee,  does  not  make 
the  work  eridence  of  anj  other  fhct,  except  that  of  the  deecription  of  the 
■eld  improTement.    Ibid, 

8.  The  right!  of  property  and  ezcluslTe  uie  granted  to  a  patentee  do  not  ex- 

tend to  a  foreign  vessel  lawfollj  entering  one  of  our  porta ;  and  the  use 
<tf  such  improvement  in  the  construction,  fitting  out,  or  equipment,  of 
such  vessel,  while  she  is  coming  into  or  gi^g  out  of  a  port  of  the  United 
•  States,  is  not  an  infringement  of  the  rights  of  an  American  patentee,  pro- 
vided it  waa  placed  upon  her  in  a  foreign  port,  and  aathoriaed  hj  the 
laws  of  the  conntrj  to  which  she  belongs.    Browm  v.  JDueMemif  183. 

9.  -Where  a  patentee  ia  about  to  apply  for  a  renewal  of  hia  patent,  and  agrees 

wi^  another  person  that,  in  case  of  success,  he  will  aaaign  to  him  tiie 
renewed  patent,  and  the  patent  ia  renewed,  auch  an  agreement  i»  falid,  and 
oonveja  to  the  aaaignee  an  equitable  title,  which  can  be  converted  into  a 
legal  title  bj  paying,  or  oiforing  to  pay,  the  stipulated  eonaideration. 
Miihom  aaLy.  DtKjf^  211. 

10.  An  agreemdht  between  Chaflee,.  the  patentee,  and  Judaon,  after  the  renewal, 

reciting  that  the  latter  had  atipulated  to  pay  the  expenaea  of  the  renewal, 
and  make  an  allowance  to  the  patentee  of  $1,300  a  year,  during  the 
renewed  term,  and  then  declaring:  '*Kow,  I  (Chaifee)  do  hereby,  in  eon- 
aideration of  the  premiaea,  and  to  place  my  patent  ao  that  in  caae  of  my 
dea^  or  other  accident  or  event,  it  may  enure  to  the  benefit  of  Ghariea 
Goodyear,  and  thoae  who  hold  a  right  to  the  uae  of  aaid  patent,  under  and 
in  connection  with  hia  licenaeea,  Ac.  nominate,  conatltnte,  and.  appoint^ 
aaid  '^Pniliam  Judaon  my  truatee  ana  attorney  Irrevocable,  to  hold  aaid 
patent  and  have  the  controlthereof,  ao  aa  none  ahall  have  a  lioenise  to  uae 
aaid  patent  or  invention,  Ac,  other  than  thoee  who  had  a  right  iHien  aaid 
patent  waa  extended,  without  the  written  conaent  of  aaid  Judaon,  k/^ 
paaaed  the  entire  ownerahip  in  the  patent,  legal  and  equitable,  to  Judaon, 
for  the  benefit  of  Goodyear  and  thoae  holding  righta  under  him.    IbUL 

11.  If  thia  annuity  waa  not  regulariy  paid,  the  original  patentee  bad  no  right 

to  revoke  the  power  of  attomev,  and  aaaign  the  patent  to  another  pa^. 
Hia  right  to, the  annuity  reated  in  covenant,  for  a  breach  of  which  he  had 
an  adequate  remedy  at  law.    Ibid. 

13.  Evidence  tending  to  ahow  that  the  agreement  between  the  patentee  and  the 
attorney  had  been  produced  by  the  fraudulent  repreaentatlona  of  the  lat- 
ter, in  reapect  to  transactions  out  of  which  the  agreement  arose,  ought  not 
to  have  been  received,  it  being  a  sealed  instrument    Ibid. 

13.  In  a  court  of  law,  between  parties  or  privies,  fvidenpe'of  fraud  ia  admiasiUe 
only  where  it  goes  to  the  question  whether  or  not  the  instrument  ever 
had  any  legal  existence.  But  it  was  especially  proper  to  exclude  it  in 
this  cape,  where  the  agreement  had  been  partly  executed,  and  ri^ts  of 
long  standing  had  giown  up  under  it    /6m. 

FENSIOEB. 

1.  Under  the  act  of  Congress  passed  on  the  Sd  of  June,  1833,  providing  for  the 
relief  of  certain  surviving  officers  of  the  Bev<du^on,  and  its  several  aap- 
plementa,  tibe  word  children  in  the  acta  embracea  the  grandchildren  of  a 
deceaaed  penaioner,  whether  their  parenta  died  before  or  after  hia  de^ 
eeaae.  i^d  they  are  entitled,  per  atiipea,  to  a  diatributive  ahan  of  the 
jleceaaed  parent^Lpenaion.     woUon  tioLr.  CoUon  M  oi.,  856. 

PLEAS  AND  PLEADINGS. 

1.  The  Harmony  Society  waa  eatabliahed  vipfm  the  baaia  of  a  oommunitj  of 
property,  and  one  of.  the  artldea  of  aaaodation  providedt  that  if  ai^ 
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member  :idthdrew  from  it,  he  should  not  daim  a  share  In  the  pfoperij, 
but  shonid  only  receiye,  as  a  donation,  such  snm  as  the  society  chose  to 
give.    Baker  HaLr.  NaehiriA,  126. 

2.  One  of  the  members  i^ithdrew,  and  reoeiyed  the  sum  of  two  hundred  dollsn. 
as  a  donation,  for  which  he  gaye  a  receipt,  and  acknowledged  that  he  haa 
withdrawn  from  the  societj,  and  ceased  to  be  a  member  thereofl    Ihid, 

8.  A  bill  was  then  filed  bj  him,  claiming  a  share  of  the  property,  upon  the 
ground  that  he  had  been  nijiutlf  ezdnded  from  the  societj  by  combi* 
nation  and  covin,  and  erldenc^  offered  to  show  that  he  had  been  com* 
pdled  to  leaye  the  sodetj  bj  yiolence  and  harsh  treatment.    lUd, 

4.  The  evidence  npon  this  subject  teUted  to  a  time  antecedent  to  the  date  of 
the  receipt  There  was  no  charge  in  the  bill  impeaching  the  receipt,  or 
the  settlement  made  at  its  date.     Jbid, 

6.  Held,  that  under  the  contract|.  the  settlement  was  conclusiye,  unless  im- 
peached bfthe  bilL    IhitL 

6.  There  are  no  technical  rules  of  rariance  or  departure  in  pleading  In  the 
admiralty.    Jhgfani  i$  NmMum  r.  VmnM^  162. 

y.  The  plea  of  the  general  issue  in  actions  of  trespass  or  case,  does  not  neces- 
sarilj  put  the  title  in  issue.    JUdUmboa  r.  (^  ^SoUofi,  263. 

8.  Upon  a  irAi  of  error  to  a  Circuit  Court  of  the  United  States,  the  transcript 

of  the  record,  of  all  the  proceedings  in  the  case  is  brought  before  this 
court,  and  Is  open  to  Its  inspection  and  reylsion.  Dnd  SeoU  T.  Stm^fordf 
393. 

9.  When  a  plea  to  the  jurisdietion.  In  abatement,  Is  OTerruled  bj  the  court 

upon  Mmurrer,  and  the  defendant  pleads  in  bar,  and  upon  these  pleas  the 
final  Judgment  of  the  court  is  In  his  fiiTOf^-^  tiie  plaintiff  brings  a  writ 
of  error,  tiie  Judgment  of  the  court  upon  the  plea  In  abatement  Is  before 
this  court,  althoi^  It  was  In  fkyor  of  the  plaintiff— and  If  the  court  erred 
in  oyeiruling  it,  the  Judgment  must  be  reyersed,  and  a  mandate  Issued  to 
the  Cirouit  Court  to  dismiss  the  case  for  want  of  Jurisdiction.  /ML 
•10.  In  the  Cftrouit  Courts  of  the  United  States,  the  record  must  show  that  the 
case  Is  one  In  which,  bj  the  Constitution  and  laws  of  the  United  States, 
the  court  had  Jurisdiction— and  If  this  does,  not  appear,  and  the  court 
giyes  Judgment  either  for  plaintiff  or  defendant,  It  is  error,  and  the  Judg- 
ment must  be  reyersed  by  this  court— and  the  parties  cannot  bj  consent 
waiye  the  oljeetion  to  the  jurisdiction  of  the  CIreult  Court  Ibid, 
P08T1IASTX93. 

1.  A  deed  speaks  from  the  time  of  its  deliyeij,  not  fitmi  Its  date.    UmUdSuUm 

y.  Le  ionofi,  73.  . 

2.  The  bond  of  a  drauty  postmaster  takes  effect  and  speaks  ftt>m  the  time  that 

it  reaches  the  Postmaster  Gtoeral  and  Is  accepted  hj  him,  and  not  from 
the  day  of  its  date,  or  from  the  time  irhen  It  is  deposited  In  the  post 
ofllce  io  be  sent  forward.    Mi, 

3.  The  diffurence  explained  between  a  bond  of  this  description  and  a  bond 

giyen  by  a  collector  of  the  customs.    Ihid, 

4.  The  nomination  to  an  office  by  the  President,  eonfimiatlon  by  the  Senate. 

signature  of  the  commission,  and.  affixing  to  it  the  seal  of  the  United 
States,  are  all  the  acts  necessary  to  render  the  appointment  complete.  Ihid, 
6.  Hence,  the  appointment  Is  not  rendered  inyiUd  oj  the  subsequent  death  of 
the  Pi^dent  before  the  transmission  of  the  Commission  to  the  appolnteei 
eyen  where  it  is  necessary  that  the  person  appointed  ^ould  perform  cer^ 
tain  acts  before  he  can  legally  enter  upon  tM  duties  of  the  office.  Ihid, 
PRACTICE. 

1.  When  there  appears  to  be  an  omission  In  the  record  of  an  important  paper, 

,  which  may  oe  necessary  for  a  correct  deeiflon  of  the  case  of  the  deJendaat 
In  error,  who  has  no  counsel  In  court,  the  eourt  will,  of  Its  own  motion, 
order  the  case  to  be  continued  and  p  certiorari  to  be  Issued  to  bring  vp 
the  missing  pa^.    Morgtm  r,  Omimim  «f  aC,  8. 

2.  Whero  no  error  appears  upon  the  record  In  the  proceedings  of  the  CIreult 

Court,  the  case  nayina  been  left  to  the  Jury,  and  no  Instructions  asked 
fit>m  the  court,  the  Judgment  below  must  be  affirmed.  8Unmt  y.  Ohddii^ 
t  P^9udf  64. 
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8.  Wbert  ezoeptloDf  am  noi  taken  In  the  progBBH  of  the  trial  in  the  Ghodt 
Court,  and  do  notappour  on  t^e  ncovd,  mut  la  no  gronnd  Ibr  tlia  aetton 
of  this  conrt    Laiknp  y.  Jwkon^  66. 

4.  According  to  the  practice  prescribed  for  the  Qrcolt  Conita,  bj  this  eovrt,  in 

eqai^  cantei,  a  bill  cannot  be  ditmiased,  on  motion  of  the  respondeiili, 
for  want  of  eqnl^  after  anawef  and  before  tiie  hearing.    JMu  t.  LtmU 

5.  Where  a  libel  ibr  Information,  praying  the  condemnation -of  a  Teaael  for 

violating  the  pasaenger  law  of  the  united  StateSi  states  the  offence  in  the 
-'  words  of  the  statnte,  it  is  snfident     Vn&td  Suoet  t.  Brig  Nmrta^  92. 

6.  Where  a  sale  of  mortgaged  propnrtj  In  Louisiana  was  made  nnder  proceed- 

ings in  InsolTencj,  and  the  heirs  of  the  Insolrent  filed  a  bill  to  set  aside 
the  sale  on  the  gronnd  of  irregnhiritj,  It  was  necessair  to  make  the  mort- 
gagees parties.  Thej  had  been  paid  their  ahare  of  the  purchase  monej, 
and  had  an  intereat  in  upholding  the  sale.  Comm  HoLr.  JBttandou  K 
oLj  113. 
T.  The  fact  that  such  persons  arc  beyond  the  jurisdiction  of  the  court  Is  not  a 
Bufftcient  reason  for  omitting  to  make  them  parties.    JbUL 

8.  Neither,  the  act  of  Congress  nor  the  47th  rule  of  this  conrt  enables  the  Cir- 

cuit, Court  to  make  a  decree  in  a  suit  in  the  absence  of  ft  party  whose 
.   rights  must  necessarily  be  affected  by  such  decree ;  and  tiie  obJeetiGn  may 
be  taken  at  any  time  iq>on  the  hearing  or  in  the  appdlate  court    Ibid, 

9.  Where  an  appeal  Is  taken  to  this  court,  the  transcript  of  the  record  must 

be-  filed  and  the  case  docketed  at  the  term  next  succeeding  tiie  appeal. 
Ammmt  VIrgimm  t.  Wat  a  aL,  183. 

10.  JUthough  the  case  must  be  dismissed  if  the  transcript  is  not  filed  In  time^  yet 

the  appellant  can  prosecute  another  appeal  at  any  time  within  fire  years 
from  the  date  of  the  decree,  proTided  the  transcript  is  filed  here  and  the 
case  .docketed  at  the  tenn  next  succeeding  the  date  qf  such  second  appeal 
Mi. 

11.  Where  the  decree  of  the  District  Court,  In  a  case  of  admiralty  juriadictioo, 

was  liot  a  final  decree,  the  Circuit  Court,  to  which  It  was  carried  by 
^peal,  had  no  power  .to  act  upon  the  case,  n|>r  could  It  consent  to  an 
amendment  of  the  record  by  an  Insertion  of  k  final  decree  by  an  agree- 
ment of  the  counsel  in  the  case;  nor  can  this  court  consent  to  au£  an 
amendment  Mordeeai  et  oL  r.  lAnimg  tt  al^  199. 
18.  The  District  Court  baring  ordered  a  report  to  be  made,  the  ease  must  be 
sent  back  from  here  to  the  Circuit  Court,  and  from  there  to  the  District 
.  Court  ih  order  that  a  report  may  be  made  according  to  the  refarenca. 
Md. 

13.  Where  the  Judgment  of  the  Circuit  Court,  In  an  action  of  4«ctment|  was 

agalnflt  tne  defendant,  in  wliich  nominal  damages  only  were  awarded, 
mo  sued  onta  writ  of  error  In  order  to  bring  the  case  before  this  court, 
this  court  cannot  grant  a  motion  to  enlarge  the  security  In  the  i^peal 
bond,  for  the  purpose  of  corering  apprehended  damages,  which  the  plain- 
tiff  below  thinks  he  may  sustain  by  being  kept  out  of  his  land.  RcUrU 
T.  Cooptr,  873. 

14.  Where  money  was  borrowed  from  a  bank  upon  a  promissofy  note,  signed  by 

the  principal  and  two  sureties,  and  the  principal  debtor,  by  way  of  countv 
security,  conreyed  certain  property  to  a  trustee,  for  the  purpose  of  inden- 
nlQring  nls  sureties,  it  was  necessary  to  make  the  trustee  and  the  ceital 

2^e  trust  parties  to  a  bill  filed  by  the  bank,  asserting  a  special  lien  upon 
tie  propwty  thus  conr^ed.    MUUa  sf  ai.  t.  Brmek  Bmik  ^  Alaham§t 
376. 

15.  But  where  the  principal  debtor  had  made  a  fhtudulent*  couT^yanee  of  tiM 

propttfy,  which  had  continued  in  his  possession,  after  the  ezecntloB  of- 
the  first  deed,  and  then  died..a  bill  was  good,  which  was  filed  by  tha  bank 

-  againit  the  administrators^  icir  the  purpose  of  setting  aside  the  firandotat 
eonTeyanee,  and  bringinjr  the  proper^  Into  the  assets  of  the  deo^asad, 

•  for  the  benefit  of  an  creaitors  who  might  api^.'  IbUL 

16.  The  competent  parties  to  agree  that  a  case  shau  |m  seUled,  and  the  w^t  of 

error  dismissed,  are  nsuUy  the  parties  upon  the  reoM.    If  eifliar  of 
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them  hu  Miigned  hit  interest  ind  it  be  mftde  known  to  the  conrti  t&e 
interest  of  such  esiignee  would  be  protected.  Itatt  y.  Jfrome^  384. 
.  IT.  Bat  where  there  was  a  Jndgment  for  costs  in  the  court  below,  and  the  at- 
torney di^ed  to  haTe  a  li^  upon  such  Judgment  for  his  fees,  it  is  not  a 
s^cient  reason  for  this  court  to  preTent  the  parties  from  agreeing  to  dis- 
miss the  case.  IbitL 
18.  Where  a  question  was  certified  from  the  CSrcuit  Court  to  this  court,  yis: 
whether  a  certain  letter,  written  bj  the  cashier  of  a  bank  without  the 
knowledge  of  the  directory,  though  copied  at  the  time  of  its  date  in  the 
letter-book  of  the  bank,  was  a  lepd  and  Talid  act  of  authority;  and  the 
record  afforded  no  evidence  «eleTant  to  the  acts  and  authority  of  the 
cashier,  or  to  the  practice  of  the  bank  in  ratifying  or  reacting  simflar 
acts,  this  court  cannot  answer  the  question,  and  tiie  case  must  be  remand- 
ed to  the  Oiircuit  Court,  to  be  tried  in  the  usual  manner.    UmUd  Sialm  t. 


C^  Bmk  V  Cokaiam^  386. 
FBBSUMPTIC' 


[OK. 

1.  Where  property  was  sold  under  an  administrator's  sale,  the  presumntion  is 

in  ftiTor  of  its  correctness;  and  afte^  a  long  possession  under  it,  ue  bur- 

den  of  proof  is  upon  the  party  who  impeaches  the  ssle.  Jfoori  t.  GirMay  69. 

FUBCHASEBS-  IN  QOOD  FAITH. 

1.  Where  an  administrator  sells  property  which  had  been  conTsyed  to  him  ibr 
the  purpose  of  securing  a  debt  due  to  his.intestate's  estate,  his  fiiilure  to 
account  for  the  proceeds  amounts  to  a  deTastavit,  and  renders  himself  and 
his  sureties  upon  his  administration  bond  liable;  but  it  does  not  entitle 
the  heirs  to  claim  the  property  from  a  purchaser  in  good  ihith  ibr  a  valu- 
able consideration.  Lomg  tiAr.  O'Jfafloa,  116.  ' 
SALYAGB. 

See  CoinmoiAL  Law. 
fiBAWOBTHINBSQp 

See  OowniBcriiL  Law. 

TBBBITOBT  OF  THB  UNITED  STATES. 

See  OomtiTUTiovAL  Law.       . 
TBBATIBS.  . 

1.  The  Unit^l  States  made  two  treaties,  one  in  1838,  and  one  in  1843,  with  the 
Seneca  Indians,  rsk'  ding  in  the  State  of  New  York,  by  which  the  tndians 
agreed  to  remove  to  the  West  within  five  yean,  and  relinqnish  tiieif  pos- 
sessions to  certain  assignees  of  the  State  of  Massachusetts,  and  the  Fnited 
States  agreed  that  they  would  appropriate  a  large  sum  of  money  to  afd 
in  the  removal,  and  to  support  the  &dians  for  the'  first  year  after  their 
removal  to  -their  new  residence.  littawt  v.  Bkuktmitk  §1  oL,  366. 
3.  But  ndther  treaty  made  any  provision  as  to  the  mode  or  manner  in  whidi 
the  removal  of  the  Indians  or  surrender  of  the  reservations  was  to  take 
place.    Ibid. 

3.  The  grantees  of  the  land,  under  the  Massachusetts  assignment,  cannot  enter 
upon  it  and  take  forcible  possession  of  a  fium  occupied  bv  an  Indian,  but 
are  liable  to  an  action  of  trespass,  fMon  dmuwmfi^gU^  if  th^.do  so.  lUL 

4.  The  removal  of  tribes  of  Indians  is  to  be  made  by  thei  authority  and  under 
the  care  of  the  Government;  and  a  forcible  removal,  if  made  at  a]]|  must 
be  made  under  the  direction  of  the  United  SUtes.    lUL 

5.  The  courts  cannot  go  behind  a  treaty,  when  ratified,  to  inquire  whether  or 
not  the  tribe  was  properly  represented  by  its  head  men.    /ML 

YBSSBLS. 

1.  The  law  of  Louisiana  imposes  on  the  seDer  the  obligatioir  of  warranting  the 
thing  sold  against  its  hidden  defocts,  which  are  those  which  could  not 
be  discovered  by  simple  inspection;  and  the  purchaser  may  retain  the 
thing  i»ld,  and  have  an  action  for  reduction  oi  the  price  1^  reason  of  the 
difference  in'v|due  between  the  thing  as  warranted  and  as  It  was  in  foot 
ihitt%  V.  JJmoU;  390. 
1  Where  a  vessel  was  purchased,  which  was  then  partly  laden  as  a  Mini 
ship  for  an  outward  foreign  vovage,  and  after  she  went  to  sea  she  was 
^  found  to  be  unseaworthy,  and  had  to  return,  the  defects  were  hidden  de- 

j  fccts,  under  the  abore  law.    Ibid, 

i 


602  HTDIX 

a«  ATMselisiiieladedwitliSatlietflnifortlielsir.    iML 

4.  .The  j»iu»lia««r  wM.noi  bound  to  mioonoe  the  TCfteL   Tut  priTllcge  if  pro* 

iM^dHftrln  Another  and  diitinet  article  of  th«  code.    IhUL 
i  j5f  9Phe  bontreet  mut  be  goTemed  bj  the  laws  of  Loniiieiui,  where  it  was  madn 

and  performed.    iSd, 
6.  Such  a  Mle  is  not  gorenied  bj  the  general  commercial  law,.bnt  hj  the  drfl 

cipdeofLonifliana.    IM. 
llrABRANTT. 

1.  The  law  of  Loniaiana  impoeea  on  the  adler  the  obUgalion  of  warrantinff  the 
•  thing  sold  against  itfe  hidden  defects,  which  are  those  which  conld  not 

be  fisooyered  by  simple  inspection  |  and  the  pnrchaser  may  retain  the 

thing  sold,  and  haye  an  action  for  redaction  of  the  prices  1^  reason  of  the 

diiftience  in  yalne  between  the  thing  as  warranted  and  as  it  was  in  fiiet. 

BmOOt^  y.  Bmotd,  890. 
2*  Where  a  yessel  was  purchased,  which  was  then  partlj  laden  u  a  general 

ship  for  an  outward  foreign  yoyage,  and  after  she  went  to  sea  £e  was 

ffmnd  tobe  unseaworthj,  and  had  to  return,  the  defects  were  hidden  de» 

Acts,  "under  the  aboye  law.    Hid. 

3.  A  yessel  is  included  within  the  terms  of  the  .law.    Ibid, 

4.  The  purchaser  was  not  bound  to  renounce  the  yesseL    This  priyilege  If 

proyided  for  in  another  and  distinct  article  of  the  code.    Ibid. 
6.  The  contract  must  be  goyemed  by  the  laws  of  Louisiana,  where  it  was  made 

and  performed.    iSd, 
'6.  Such  a  sale  is  not  goyemed  by  the  general  commercial  Uw,  but  1^  the  cHil 

oode  of  Louisiana.    IhU, 
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